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PREFACE. 


TN  publishing  this  Work  my  principal  object 
■*-  is  to  put  into  the  hands  of  the  Profession 
material  which  will  enable  advice  to  be  given 
to  clients  having  contracts  or  legal  business 
with  persons  resident  in  Belgium,  my  own 
experience  having  shown  the  want  of  such  a 
Treatise,  of  which  there  at  present  appears  to 
be  none  available — ^the  last  one  (which  only 
dealt  partially  with  the  subject),  having  been 
published  as  far  back  as  the  year  1853.  Con- 
sidering the  very  large  trade  done  between  the 
two  countries,  and  their  transactions  in  shipping 
and  banking  matters,  this  sefems  surprising,  and 
it  is  hoped  that  this  Book  will  supply  the  want. 

The  Book  deals  principally  with  the  Com- 
mercial and  Procedure  Codes,  and  Laws 
amplifying  and  varjdng  them,  but  inasmuch  as 
extracts  from  the  Civil  Code  on  the  questions 
of  Marriage  Contracts,  Divorce,  Judicial  Sepa- 
rations and  Inheritance  and  Successions,  as 
affecting  traders,  are  necessary  in  order  that  the 
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portions  of  the  other  two  Codes  dealing  with 
those  subjects  may  be  clearly  understood,  I 
have  in  the  Commentary  given  the  eflEect  of  its 
provisions  on  these  subjects,  and,  in  addition, 
a  complete  translation  of  the  Law  of  20th  Sep- 
tember, 1903,  on  the  subject  of  Lettres  de 
Mer,  and  at  the  end  a  short  Vocabulary  of 
Words  constantly  occurring  in  the  Codes  which 
have  a  technical  meaning,  and  are  diflScult  of 
exact  translation. 

I  desire  to  very  sincerely  thank  my  friend 
Mr.  Eugene  Hanssens,  Advocate  of  the  Court  of 
Appeal  and  Professor  of  Law  at  the  University 
of  Brussels,  for  his  kind  advice  and  assistance 
on  points  of  practical  procedure. 

ERNEST   TODD. 
1,  Elm  Coubt, 

Temple. 

Avgttst,  1906.  • 


Digitized  by 


Google 


TABLE  OF  CONTENTS. 


00MMENTAB7. 

CHAP.  PAGE 

I. — Judicial  organisation 1 

IL— Practitioners  in  law      7 

III. — Procedure  in  an  ordinary  action  in  Courts  of  First 

Instance  12 

IV. — Procedure  in  actions  in  the  Commercial  Courts       24 — 27 

v.— Setting  judgments  aside  28 — 31 

VI. — Levying  execution  upon  judgments 32 — 48 

VII. — Sundry    proceedings    not    separately    dealt   with 

above        4»— 70 

As  to  ofifers  of  payment  and  deposit       49,  60 

Landlord's  rights  of  distress,  etc 50,  51 

Oi'iginal  documents  and  copies     51 ,  52 

Marriage  contracts 52 — 61 

Divorce  and  judicial  separation 61 — 69 

Family  councils  (Conseils  de  famille)     69,70 

VIIL— Inheritance  and  successions 71 — 91 

IX, — Arbitrations       92 — 94 

X. — Evolution  of  commercial  law  in  Belgium     . . .  95 — 98 

XL — Commerce  in  general 98 — 100 

Who  are  traders      98 

What  are  commercial  transactions  98, 99 

When  infants  and   married  women  may  enter 

into  trade 99,100 

XII. — Marriage  contracts  by  traders 100, 1 01 

XIIL—Books  to  be  kept  by  traders 101—105 

XIV. — The  contracts  of  pledge  and  agency 105 — 109 

XV.— The  contract  of  carriage  109—113 

Carriage  by  railway  Ill — 113 

XVI. — Bills  of  exchange,  promissory  notes  and  cheques  114 — 123 

XVII. — Commercial  companies  124—142 

Soci^t^  en  nom  collectif :         127 

Soci^t^s  en  Commandite  simple 127,128 

a  4 


Digitized  by 


Google 


VIU 


Table  op  Contents. 


CHAP. 

XVII.. 


PAGE 


-Commercial  companies — contimud, 

Soci^t^    anonymes     (limited     liability  com- 
panies)       128—137 

Soci^t^  en  Commandite  par  actions       ...  137,138 

Soci^t ^8  co-operatives       ...  138 — 141 

Winding  up. 141,142 

XVIIL— Contracts  of  insurance 142—153 

Five  insurance        146,147 

Life  insurance         147,148 

Marine  insurance ...  148 — 163 

XIX.— The  mercantile  marine 154—178 

Rights  of  shipowners  and  crews 156 — 162 

Charter-parties        162—165 

Average,  general  and  particular 165 — 167 

Carriage  of  passengers       1 67 , 1 68 

Mortgages  of  ships  and  maritime  lien    ...  168 — 170 

Bottomry  bonds      171,172 

Collisions,  etc 172,173 

Limitation  of  actions  in  shipping  cases  ...  173, 174 

Sales  of  ships  under  execution     1 74 — 1 77 

Lettres  de  mer  (navigation  certificates)  ...  177,178 

XX. — Bankruptcy,  insolvency  and  composition      ...  179 — 204 

Ordinary  insolvency  and  its  effects         ...  179 — 185 

Proof  of  debts         186,187 

Compositions           188—192 

Different  kinds  of  creditors  and  their  rights  192 — 196 

Fraudulent  bankruptcy  and  its  consequences  196 — 199 

Rehabilitation  (discharge). , 199 

Sursis  (stay  of  proceedings)          200,201 

Concordat  pour  ^viter  la  faillite  (composition  to 

avoid  insolvency)           201 — 204 


PBOGEDUBE   CODE. 

PART  I. 


before  Justices  of 


Book  I. 
Title    1. — Justices  of  the  Peace  ... 
„      2. — Hearing    and    appearance 

Peace  

„      3. — Judgments  by  default  and  opposition 

„      4; — Judgments  in  actions  relating  to  possession 

„      5. — Interlocutory  judgments  and  their  enforcement 


205,  206 
the 

206,  207 

207,  208 
...  208 
...  209 


Digitized  by 


Google 


Table  of  Consents.  ix 

PAGE 

Title    6.— Ordering  security  .      209 

„      7. — Taking  evidence  of  witnesses  210 

„      8. — Views  of  premises       211 

„      9. — Objections  to  justices 211 


Book  II. 

Title    1.— Conciliation     213,214 

„      2.— Writs  of  Summons      214—218 

„      3. — Nomination  of  solicitors  and  defences         219 

„      4. — Communication  of  proceedings  to   the  Minist^re 

Public  220 

„      5.— Sittings  of  the  court,  their    publicity  and    con- 

ti-ol 220—222 

„      6. — Deliberation  of  judges  and  written  judgments    222 — 225 

„      7. — Judgments  and  decrees  226 — 229 

„      8. — Judgments  by  default  and  applications  to  set  same 

aside 229—231 

„       9.— Exceptions        232—235 

Sect.  1. — Security  to  be  given  by  foreigners    ...     232 

„    2. — Transfer  of  proceedings  232 

„     3. — Invalid  proceedings 232 

„    4.— Dilatory  pleas 233—235 

„     5. — Production  of  documents       235 

„     10.— Proof  of  documents 236—239 

„     11. — Documents  alleged  to  be  forgeries,  etc.       ...       239 — 245 

„     12.— Inquiries  246—251 

„     13. — Local  inquiries  and  investigations 251 

„     14. — Reports  of  experts       251 — 254 

„  15. — Interrogatories  as  to  facts  and  articles  ...  254 — 256 
„     16. — Incidental  matters  (interlocutory  proceedings  and 

intervention  of  third  parties)       256 

„     17. — Applications  for  re-hearing  and    appointment  of 

new  solicitors  256, 257 

„     18.— Repudiation  (d^veu)  258,259 

„  19. — Disciplinary  regulations  over  the  judges  ...  259,  260 
„     20. — ^Transfers    owing    to    relationship    of    judges    to 

suitors  260,261 

„     21.— Objections  to  judges 261—264 

„     22. — Abatement  of  proceeding  by  lapse  of  time 265 

„     23. — Discontinuance  265 

„     24.— Summary  matters       266, 267 

„     26. — Commercial  Court  procedure 267  — 270 


Digitized  by 


Google 


Table  op  Contents. 


Book  III. 
Courts  of  Appeal  and  appeals  thereto 


FAOB 

271—275 


Book  IV. 

Title    1. — ^Third  party  procedure 
„      2. — Requite  civil  (writs  of  error) 
„      3. — Adding  parties 


...    276 

277—280 

280,281 


Book  V. 

Execution  of  Judgments. 

Title    1.— Receipt  of  security      282 

„      2.— Payment  of  damages 282, 283 

„      3. — Settlement  of  claims  for  mesne  profits        283 

„      4. — Rendering  accounts 283 — 285 

„      5. — Payment  of  costs  and  expenses         285 

„      6. — General    rules    as    to    enforcing    judgments   and 

orders  286,287 

„      7. — Garnishee  proceedings  or  oppositions  ...      287 — 290 

„      8. — Execution  against  goods         290 — 296 

„      9. — Execution  against  growing  crops       296,297 

„     10. — Taking  annuities  in  execution  in  both  France  and 

Belgium       297—306 

„     11. — Distribution  of  proceeds  of  sale  amongst  creditors 

by  way  of  dividend  307—309 

„     12,  13. — Execution  against  immoveables  both  in  France 

and  Belgium  309—341 

„     14. — Order  of  distribution  of  proceeds  of  sale  in  France 

and  Belgium  341—354 

„  15. — Imprisonment  for  contempt  of  court  ...  355—358 
„     16. — References  in  urgent  cases     358,359 

PART    II. 

Book  I. 

Title    1. — Offers  to  pay  or  deposit  money  or  articles 360 

„      2.— Landlord's  right  of  distraint,  etc 361, 362 

„  3. — Seizure  of  goods  removed  from  debtor's  premises  ...     362 

„  4. — Re-sales  in  cases  of  voluntary  alienation  in  France 

and  Belgium         363—368 

„  5.  —Office  and  other  copies  of  documents          ...      368—370 

„  6. — Goods  of  absent  persons  and  their  custody ...        370, 371 


Digitized  by 


Google 


Table  of  Contents.  xi 

PAOB 

Title  7. — Powers  of  married  women  to  sue      ...        371 

„      8. — Separation  of  goods 371  — 373 

„      9. — Judicial  separation  and  divorce        373,374 

„    10. — ^Obtaininj?  the  opinion  of  relations 374,376 

„    ll.—Prohibition      375, 37^ 

„    12. — Cessio  bonorum  (cession)       376,377 

Book  II. 

Title    1. — Rules  as  to  opening  a  succession  and  affixing  the 

seals  after  death      378—381 

„      2. — Objections  to  affixing  the  seals         381 

„      3.— Removal  of  the  seals 381—383 

„      4. — The  inventory  of  a  deceased's  estate 384, 385 

„      5. — Sale  of  deceased'^  personal  effects     386 

„      6. — Sale  of  deceased's  real  (immoveable)  property     385 — 387 

„      7. — Partitions,  sales,  and  joint  interests 387 — 390 

„      8.— Taking  the  benefit  of  inventory       390—392 

„    19. — Renunciation  of  community  of  goods  and  succes- 
sions  392 

„    20. — Appointment  of  curator  to  vaciant  successions  :    392,  393 

Book  III. 

Arbitrations     394 — 397 

General  Regulations 397—399 


COMMERCIAL  CODE. 

BOOK  I. 

Title    1.— Traders 401—404 

„       2. — Matrimonial  contracts  of  traders       404, 405 

„      3. — Business  books  of  account      405,406 

„      4. — Proof  of  trading  obligations 406 

„      5. — Commercial  exchanges,  stock  and  other  brokers  ;    406, 407 
Sect.  1. — Commercial  exchanges  ...        406,407 

„    2. — Stock  and  other  brokers  407 

„       6.— Pledges 407__40» 

„       7. — Commissions 409,410 

Sect.  1 . — Commission  agents  generally 409 

„    2. — Commission  agents  or  consignees  :    409,410 


Digitized  by 


Google 


xii  Table  of  Contents. 

PAGE 

Title  7A.--Contracts  of  carriage 410—419 

Chap.  1.— General  provisions     410 — 412 

„      2. —Carriajie  by  railway 413 — 419 

„      8. — Bills  of  exchange  and  notes  payable  to  order      419 — 434 
Sect  1. — Bills  of  exclian«(e  and  drafts  to  order  : 

419—433 

(1)— Their  form  419,420 

(2) — Making  provision  for  payment 420 

(3)— Acceptance  420,422 

(4) — Acceptance  for  honour  (par  intervention)    422 

(5)_Maturity 422,423 

(6)— Endorsement         423 

(7) — Joint  and  several  liability  424 

(8) — Aval  (underwriting  liability)    424 

(9)— Payment 424,425 

(10) — Payment  for  honour  (par  intervention)       426 
(11)— Rights  and  liabilities  of  the  holder :    426 — i29 

(12)— Protests      429—431 

(13)— Re-exchanges        431—433 

Sect.  2. — Promissory  notes         433 

Cheques  (Law  of  June  20th,  1873)  433,  434 

„       9.— Companies        434—459 

Sect.  1. — General  provisions       434 — 437 

Sect.  2. — Companies  with  a  trading  name        ...     437 

Sect.  3. — Sleeping  partnerships 437,  438 

Sect.  4. — Societes  anonymes        438 — 448 

(1)— Their  nature  imd  capacity  . . .         438. 439 

(2)— Their  formation 439,440 

(3) — Shares  and  their  transfer  . .        440 — 442 

(4) — Management  and  supervision     . . .       442 — 445 

(5) — General  meetings  446,  446 

(6) — Inventories  and  balance  sheets ...        446, 447 
(7) — Contents  of  deeds  and  documents         ...     447 

(8)-~Issue  of  debentures  447,448 

(9) — Length  of  term  and  winding-up  ...     448 

Sect.  5. — Societies  en  commandite  par  actions 
(sleeping  partnerships  witb  shares) : 

448,  449 

Sect.  6. — Co-operative  societies 450 — 453 

(1) — Nature  and  constitution  ...         450,451 

(2) — Alterations  'in  niembership  and  funds  : 

451-453 
(3) — Safeguarding  third  parties' rights         ...     453 


Digitized  by 


Google 


Table  op  Contents.  xiii 

PAGE 

Title    9. — Oompanies — continued. 

Sect.  7. — Temporary  and  sharing  partnerships  :     454 

„     8.— Winding  up       454 — 456 

„    9. — Limitation  (prescription)  of  actions  : 

456,  457 
„  10. — Foreign   companies    trading   in  Bel- 
gium    457 

„  11. — Penal  provisions  457—459 

„     10.— Assurances  in  {general 469 — 465 

Chap.  1. — General  provisions     459,460 

„      2. — Persons  who  may  enter  into  contracts :     460 
„      3. — Liabilities  of  assurer  and  assured:  461 — 463 

„      4. — Proof  of  the  contract 463 

„      S.^When  the  contract  comes  to  an  end  : 

463,  464 

„      6. — When  action  upon  barred     464 

„     11. — Insurances  on  land      464,465 

Chap.  1. — Fire  insurance        464,465 

„      2. — Growing  crops...  465 

„      3. — Life  insurance 465 

BOOK  n. 

Carriage  by  Sea, 

Title    1.— Ships  and  seagoing  craft         466—468 

„       2. — Chap.  1. — Owners  of  vessels  and  their  liabilities  : 

468, 469 

„     2.— The  crew 469-477 

Sect.  1. — The  captain,  his  rights  and  duties  : 

469-473 

The  bill  of  lading 473,474 

„     2. — Sailors  and  members  of  the  crew  : 

474—477 
„       3. — Charter-parties  and  contracts  of  maritime  hiring  : 

477—485 
Chap.  1. — Nature  and  form  of  the  contract :  477, 478 

„      2.— Results  of  the  conti-act         478 

Sect.  1. — Liabilities  of  the  owner  ...     478 

„     2.— Liabilities  of  the  charterer :  478—482 
„      3. — Average  and   regulations  regarding 

it       482—485 

„       4. — Carriage  of  passengers  by  sea  485, 486 

„       5. — Mortgages  of  ships       486 — 489 


Digitized  by 


Google 


xiv  Table  of  Contents. 

PAGE 

Title    6.— Bottomry  bonds  489,490 

„      7. — Maritime  insurances 490—497 

Sect  1. — The  form  and  object  of  the  contract  : 

490, 491 
„    2.— Liabilities  of  assurer  and  assured :   491 — 494 

„    3.— Abandonment 494 — 497 

„      8.— Collisions         497,498 

„      9. — Barring  of  rights  of  action  and  prescription  :         498, 499 
Executions  against  and  sale  of  vessels        ...       499 — 502 
Lettres  de  Mer  (Navigation  Certificates),  Law  of 
20th  September,  1903         502—506 

BOOK  in. 

InsolvencieSj  Bankruptcies  and  Orders  to  Stay  Proceedings. 

Title  1.— Insolvency         507—544 

Chap.  1. — Admission  of  inability  to  pay,  etc.  : 

507—509 
„      2. — Results  of  insolvency  ...      509 — 511 

„      3. — Administration  and  liquidation  : 

Sect.  1. — General  provisions       ...       511 — 513 

„    2. — Formalities  to  be  observed:    513—519 

„      4. — Declaration  and  proof  of  debts  :    519 — 523 

„      5. — Compositions 523 

Sect.  1. — Meetings  of  creditors  ...         523,524 
„     2. — Acceptance  of  composition:  524 — 526 
Compositions    to    avoid    insol- 
vency  (Law  of   29th   June, 

1887) 527—533 

„    3. — Annulment,  etc.,  of  composition : 

533—535 
Chap.  6.—  Winding-up  of  the  insolvency  :     535—  537 
„      7. — Different    kinds    of    creditors    and 

their  rights 537,  538 

Sect.  1. — Joint  debtors  and  sureties  :    537,  538 
„     2. — Preferred  and  secured  creditors: 

538,  539 
„    3. — Mortgage  creditors  on  real  estate : 

539,  540 
„     4. — Wife's  rights  in  husband's  insol- 
vency                540 — 542 


Digitized  by 


Google 


Table  of  Contents,  xv 

PAOB 

Title  1. — Insolveucy — continued. 

Chap.  8. — Distribution  amongst  the  creditors    :    642 
„      9. — Sale  of  insolvent's  real  estate  ...    543 

10. — Stoppage  in  transitu 543, 544 


2. — Bankruptcy 

Chap.  1. — Ordinary  bankruptcy 
„      2. — Fraudulent  bankruptcy 
„      3. — General  provisions    ... 
„      4. — Administration  of   estate 

ruptcy  

3. — Rehabilitation  (discharge)     

4. — Stay  of  proceedings  (sursis) 


644—548 

644—546 

646,  547 

...     647 

bank- 

547,  548 

548,  549 
549—554 


BOOK  IV. 

Titles  2,  3. — Competence  and  method  of  proceeding  in  Com- 

mercial  Courts 555 

„       4. — Proceedings  in  Courts  of  Appeal     556 

Proceetlings  in  formd  pauperis  in  insolvency  (bank- 
ruptcy)...                 557,558 

Patents  of  invention 558 — 565 

Regulations  as  to  filing  specifications,  etc.  ...      562 — 565 


Vocabulary  of  phrases  in  general  use     567 — 580 

General  Index        581 


Digitized  by 


Google 


ERRATA. 


At  page  217,  on  Une  19  :  Iiitert  "  writ  "  in  place  of  will." 

At  page  498  :  In  Article  232  the  first  line  to  read  "  The  following  are 
mit  maintainable/* 


Digitized  by 


Google 


BELGIAN 

CODE    OF   PEOCEDUEE, 


TOGETHER  WITH  A 


TRANSLATION    OF    POINTS    OF   VARIATION 
BETWEEN  THIS  AND  THE  FRENCH  CODE, 


COMMENTAEY. 
PART    I. 

PBOOEDUBE  DT  AXTD  BEFOBE  THE  BELOIAN  OOTTBTS. 


CHAPTER    I. 

JUDICIAL    OEGANISATION. 

The  judicial  organisation  in  Belgium  is  governed  princi- 
pally by  the  Law  of  18th  June,  1869,  whereby  the  admini- 
stration of  justice  is  divided  up  as  follows,  viz. : 

Justices  of  the  Peace,  one  of  whom  is  appointed  in 
respect  of  each  of  the  cantons  into  which  the  kingdom  is 
divided  for  judicial  purposes,  they  being  appointed  by 
the  King,  and  assisted  by  iwo  deputies  and  a  Registrar  ; 
each  one  has  jurisdiction  in  his  own  canton  in  both  police 
and  civil  matters. 

In  the  latter  he  has  final  jurisdiction  up  to  100  francs, 
and  jurisdiction  subject  to  appeal  in  actions  where  the 
claim  does  not  exceed  300  francs,  and  (1)  in  claims  for 
rent,  wages,  cancellation  of  leases  for  non-payment  of 
rent,  ejectment,  distress  for  rent  and  replevin,  he  has 
jurisdiction  up  to  any  sum  provided  the  annual  rent  of  the 
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premises  in  question  does  not  exceed  300  francs,  (2)  in 
questions  of  repairs  cast  by  law  upon  tenants,  (3)  in 
actions  for  waste  governed  by  Articles  1732  and  1735  of 
the  Civil  Code,  (4;  where  damages  are  claimed  by  tenants 
or  farmers  for  refusal  to  supply,  or  for  taking  away,  straw, 
foodstuffs,  seeds,  manure,  labour  and  sowing,  (5)  in 
disputes  as  to  wages  without  prejudice  to  the  jurisdiction 
of  the  prudhommes  (labour  tribunal),  where  such  a 
tribunal  exists,  (6)  in  actions  for  common  assault,  (7)  in 
actions  relating  to  the  sale  or  exchange  of  animals  for 
breach  of  warranty  as  to  condition,  (8)  for  trespass  on  land 
by  man  or  animals,  (9)  in  actions  relating  to  the  trimming 
of  trees  and  hedges,  and  to  the  cleaning  out  of  ditches, 
etc.,  (10)  in  actions  relating  to  boundaries,  hedges^ 
ditches,  etc.,  (11)  in  actions  relating  to  the  works  referred 
to  in  Article  674  of  the  Civil  Code,  (12)  in  actions  for 
possession,  and  (13)  in  actions  relating  to  seeds,  manures, 
and  foodstuffs  for  animals,  provided  tne  purchaser  is  not 
a  trader,  he  has  final  jurisdiction  up  to  100  francs,  and 
jurisdiction  as  a  judge  of  first  instance  (/.^.,  subject  to 
appeal)  whatever  the  amount  of  the  claim  may  be. 

After  this  court  comes  in  due  order  the  Conseils  de 
Prudhommes,  which  is  a  court  having  jurisdiction  to 
entertain  and  settle  disputes  arising  between  master  and 
servant,  or  between  workmen  or  servants  inter  se.  These 
courts  only  exist  in  certain  districts  which  are  centres  of 
industry,  and  their  constitution,  powers,  and  procedure 
are  governed  by  the  law  of  31st  July,  1889  ;  the  judges 
are  elected,  as  to  one  half  by  the  employers,  and  as  to  the 
other  half  by  the  workmen,  but  the  president  and  vice- 
president  are  appointed  by  royal  decree.  It  is  a  purely 
domestic  tribunal,  and  is  not  likely  to  interest  foreigners 
unless  they  are  residing  or  carrying  on  business  in  Bel- 
gium, and  therefore  it  is  not  proposed  to  deal  with  it  at 
greater  length  in  this  treatise,  the  reader  if  he  wishes  for 
further  information  on  the  subject  being  referred  to  the 
text  of  the  Law  of  31st  July,  1889,  above  referred  to. 

The  kingdom  of  Belgium  is  divided  for  judicial  purposes 
into  209  cantons,  and  in  each  of  these  there  is  a  justice  of 
the  peace.  These  cantons  are  grouped  into  twenty-six 
judicial  districts,  in  each  of  which  there  is  a  Civil  Court  of 
First  Instance,  which  has  jurisdiction  in  all  civil  actions 
up  to  any  amount  which  are  not  within  the  jurisdiction  of 
tne  justice  of  the  peace  or  the  Commercial  C/Ourt,  and 
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appellate  jurisdiction  from  justices  of  the  peace,  and  in 
awards  on  arbitrations  up  to  300  francs.  The  court  in 
order  to  be  enabled  to  give  judgment  must  consist  of  at 
least  three  judges,  i,e,^  a  president  and  two  other  judges,  a 
district  attorney  (representing  the  Minist^re  Public),  and 
a  Registrar, 

Next  in  order  come  the  Commercial  Courts  (Tribunaux 
de  Commerce),  of  which  there  are  branches  in  all  the 
principal  commercial  and  shipping  towns  in  the  country. 
The  judges  of  this  court  are  elected  by  the  traders  of  the 
district,  and  are  themselves  either  engaged  in  trade  or 
were  formerly  so  engaged,  and  they  are  assisted,  so  far  as 
legal  knowledge  is  concerned,  by  a  Registrar,  who  must 
hold  the  diploma  of  Doctor  in  Law,  and  must  be  at  least 
twenty-five  years  of  age,  although  sometimes  the  Regis- 
trar's clerk,  who  need  not  hold  this  diploma,  sits.  The 
court  has  jurisdiction  in  the  following  cases,  viz.  :  (1)  In 
actions  and  suits  with  regard  to  matters  which  the  law 
regards  as  arising  out  of  trading  transactions,  and  especi- 
ally in  actions  directed  against  factors  or  mercantile  clerks 
as  an  outcome  of  their  having  traded  on  their  own  account ; 
(2)  In  actions  between  partners  or  between  managers  and 
partners  in  trading  companies  ;  (3)  In  actions  relating  to 
the  carriage  of  goods  and  other  articles  by  the  State 
railways  ;  and  (4)  In  all  matters  relating  to  insolvencv  in 
accordance  with  the  provisions  of  Book  lU.  of  the  CJom- 
mercial  Code,  but  tnev  have  no  jurisdiction  in  actions 
accruing  by  reason  of  tne  death,  maiming  or  illness  of  any 
person. 

In  Commercial  Courts  the  preliminary  of  an  effort  at 
conciliation  being  made  is  dispensed  with  (see  Article 
49  (4)  of  the  Code  of  Civil  Procedure,  post.  Although 
the  Commercial  Courts  have  full  power  to  adjudicate 
upon  and  declare  the  rights  of  the  parties  in  actions 
within  their  jurisdiction  as  above  coming  before  them 
for  trial,  they  have  no  power  to  entertain  questions  which 
may  arise  as  to  execution  of  their  judgment,  as  these 
questions  mast  be  raised  before  and  dealt  with  by  the 
Civil  Court.  Appeals  from  the  Conseils  de  Prudhommes 
(courts  for  settling  disputes  between  master  and  servant) 
are  dealt  with  bv  the  Commercial  Courts. 

Then  come  tne  Courts  of  Appeal,  of  which  there  are 
three  in  Belgium,  i,e.,  at  Brussels,  at  Ghent,  and  at 
Liege,   having  jurisdiction   in   their   several   districts   to 
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review  judgments  given  by  tJonrts  of  First  Instance, 
Commercial  Courts,  and  arbitration  awards  given  in  such 
districts,  whether  the  judgments  were  given  by  the  Court 
of  First  Instance  itself  or  by  one  of  its  judges  sitting  as 
referee,  except  in  cases  where  by  law  either  of  these 
courts  is  given  power  to  deliver  a  final  judgment  not 
subject  to  appeal.  The  court  in  order  to  deliver  a  valid 
judgment  must  consist  of  five  judges,  including  the 
President. 
,  Above  these  Courts  of  Appeal  is  one  ultimate  court, 
'  called  the  Court  of  Cassation,  which  has  jurisdiction  to 
quash  judgments  and  orders  which  are  final  in  their  nature 
for  defect  of  form  or  as  being  contrary  to  law,  and  the 
right  to  transfer  actions  and  suits  from  one  court  to 
another.  This  court,  which  is  the  highest  in  the  kingdom, 
sits  in  Brussels,  and  is  composed  of  a  President  and 
seventeen  judges,  of  which  seven  sit  in  each  chamber, 
and  the  authority  of  the  Minist^re  Public  in  it  is  repre- 
sented by  a  Procureur-General  and  two  Advocates-General, 
and  attached  to  the  court  is  also  a  Chief  and  two  Assistant 
Registrars.  It  can  only  give  a  judgment  which  is  con- 
curred in  by  seven  judges  (including  the  President),  who 
have  heard  the  case,  and  the  Minist^re  Public  must  always 
take  part  in  the  proceedings. 

Arbitration  outside  the  courts  is  also  allowed  as  a  method 
of  settling  disputes  between  parties,  and  is  provided  for 
by  Book  III.  of  the  C^ode  of  Civil  Procedure,  Articles 
1003  to  1028,  to  which  the  reader  is  referred  for  full 
details,  but,  shortly  put,  arbitration  is  allowed  in  all  cases 
except  those  excluded  by  Article  1004,  viz.,  as  to  gifts  and 
legacies  of  food,  lodgings  or  clothes,  as  to  separations 
between  husband  and  wife,  as  to  divorce,  in  questions  of 
State,  or  in  cases  in  which  the  Minist^re  Public  has  by  law 
to  be  served  with  notice  pursuant  to  Articles  83  and  581 
of  the  Code  of  Procedure  :  this  book  is  in  itself  a  fairly 
complete  arbitration  code,  and  the  reader  is  referred  to  ft 
for  further  information  on  the  subject.  Arbitration  awards 
are  always  subject  to  appeal  in  case  there  is  no  agreement 
to  the  contrary,  but  can  never  be  taken  to  the  Court  of 
Cassation,  and  they  cannot  be  enforced  by  execution  until 
an  order  is  obtained  from  the  President  of  the  Court  of 
First  Instance  for  the  purpose.  See  Article  1020  of  the 
Procedure  Code. 
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There  now  only  remains  to  be  considered  under  this  \ 
heading  the  very  important  functions  of  the  Ministfere 
Public  in  connection  with  the  administration  of  Belgian 
justice. 

The  expression  "  Ministire  Public "  means  a  separate  ^ 
judicial  body  of  officials  placed  by  the  side  of  the  actual 
judges  to  advise  them  in  cases  relating  to  the  preservation 
of  public  order,  the  rights  of  the  State,  the  interests  of 
municipal  bodies  (communes),  of  public  institutions  and 
of  persons  who,  by  reason  of  incapacity  in  some  shape  or 
form,  are  unable  to  look  after  and  guard  their  own 
interests  (see  Articles  83  and  84  of  the  Code  of  Pro- 
cedure), and  see  also  the  Law  of  20th  April,  1810,  and 
Articles  150  to  157  of  the  Law  of  18th  June,  1869,  from  ' 
which  last  it  will  be  observed  that  the  officers  of  the 
Minist^re  Public  derive  their  authority  from  the  Minister 
of  Justice,  whose  department  is,  as  indicated  above,  very 
similar  to  that  of  the  English  Attorney-General,  and  in 
some  respects  to  that  of  the  Lord  Chancellor,  but,  ot 
course,  is  in  a  sense  more  direct  than  that  of  either,  as  in 
every  case  coming  before  the  court  in  which  they  are  by 
law  given  a  rignt  to  take  part  no  judgment  can  be 
delivered  until  flie  Procureur  du  Roi  or  the  Procureur 
General,  as  the  case  may  be.  shall  have  had  an  oppor- 
tunity of  putting  his  conclusions  before  the  court,  the 
court,  however,  being  in  no  way  bound  to  follow  this 
advice.  In  the  Court  of  Cassation,  his  opinion  must  be 
taken  in  every  case. 

In  all  the  courts  above  referred  to,  there  is  a  Registrar 
whose  duty  it  is  to  record  the  orders  of  the  court  in 
the  register  book  of  his  particular  court,  to  make  and 
supply  copies  of  all  judgments  and  orders  made  by  the 
court,  to  take  charge  of  all  documents  which  may  be 
ordered  to  be  deposited  in  the  Registry,  and  generally  to 
conduct  the  clerical  and  office  work  which  arises  from 
time  to  time  in  the  course  of  the  court's  business. 

It  will  also  be  observed  that  unlike  that  which  is  the 
case  in  England,  the  High  Court  of  Justice  is  not  cen- 
tralised in  Brussels,  the  country's  capital  city,  but  is  repre- 
sented by  the  twenty-six  separate  and  independent  Courts 
of  First  Instance,  and  the  Commercial  Courts  exercising 
their  jurisdiction  in  the  districts  allotted  to  them  respec- 
tively, and  that  even  so  far  as  the  Court  of  Appeal  to 
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which  judgments  objected  to  by  either  of  the  parties  to 
the  litigation  are  concerned,  the  appeal  lies  not  to  Brussels 
unless  the  Court  of  First  Instance  happens  to  be  in  the 
Brussels  district,  but  to  the  Court  of  Appeal  of  the 
particular  district  in  which  they  may  respectively  lie. 

There  is  only  the  one  Court  of  Cassation  which  sits  in 
Brussels  and  £as  jurisdiction  in  both  civil  and  criminal 
cases  in  which  an  appeal  lies  as  indicated  at  the  com- 
mencement of  this  chapter. 
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(    7    ) 
CHAPTEE    II. 

THE    PRACTITIONERS    OF    LAW    IN    BELGIUM. 

The  legal  profession  is  divided  into  four  branches  so  far  ' 
as  private  practitioners  are  concerned,  namely  (1)  avocats  ; 
(2)  avones  ;  (3)  notaires ;  and  (4)  huissiers. 

The  avocat  most  closely  resembles  the  English  barrister 
or  the  American  counsellor-at-law,  more  closely  the  latter, 
as  he  not  only  appears  for  the  client  in  court,  but  takes 
his  instructions  from  him  direct  without  the  intervention 
of  a  solicitor  (avoue)  ;  indeed,  this  latter  functionary  is 
more  often  than  not  nominated  by  the  avocat  after  the 
lay  client  has  sought  his  advice  in  regard  to  and  retained 
him  in  the  contemplated  litigation,  and  there  is  no  scale  of 
charges  which  governs  his  remuneration.  Subject  to  the 
court's  right  to  determine  whether  the  sum  claimed  is 
reasonable,  he  may  charge  what  he  likes,  but  it  must 
always  be  borne  in  mind  that  although  in  theory  this 
absolute  freedom  exists,  yet  in  actual  practice,  having, 
regard  to  the  powers  given  to  the  fi&tonnier  and  the 
Discipline  Committee  of  the  Bar  by  express  enactments, 
it  is  found  that  an  avocat  who  values  his  good  name  and 
reputation  will  not  make  an  extortionate  charge.  His 
charges  when  made  are  not  liable  to  taxation,  although 
subject  to  the  control  in  the  event  of  dispute  of  the  Dis- 
cipline Committee  ;  can  be  sued  for  and  are  not  recoverable 
in  any  shape  or  form  from  the  opponent  in  the  litigation  ; 
they  concern  and  concern  only  the  client  who  emplovs 
him.  In  order  to  become  admitted  to  practice  at  the 
Belgian  Bar,  the  degree  of  Doctor  of  Laws  of  one  of  the 
Belgian  universities  or  a  foreign  diploma  with  a  dispensa- 
tion from  the  Government  must  be  obtained,  and  the 
applicant  must  have  served  three  years  with  an  avocat  as 
stagiaire  or  articled  pupil,  must  have  taken  the  oath  pre- 
scribed by  Article  14  of  the  Law  of  14th  December,  1810, 
and  must  have  had  his  name  entered  upon  the  roll  of 
barristers  (tableau  des  avocats).  The  functions  o£  the 
avocat  are  described  in  the  law  above  alluded  to,  as  being 
'^  to  assist  the  parties  and  to  discuss  their  claims  "  both  in 
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and  out  of  court,  but  practically  they  undertake  all  legal 
work  which  an  English  solicitor  or  an  American  chamber 
lawyer  undertakes,  with  the  exception  of  such  work  as  by 
reason  of  its  nature  has  to  be  done  by  an  avoue,  a  notaire 
or  a  huissier,  so  that  whatever  the  nature  of  the  advice  or 
assistance  a  person  residing  out  of  Belgium  may  require 
for  the  purpose  of  enabling  him  to  obtain,  assert,  or  defend 
any  rights  he  may  claim  to  be  entitled  to,  whatever  they 
inay  be,  he  should  always  in  the  first  instance  put  himself 
into  communication  with  an  avocat,  just  as  he  would  in 
England  consult  a  solicitor.  The  system  of  charging 
generally  adopted  in  Belgium  is  an  ad  valorem  scale 
depending  upon  the  value  of  the  subject-matter  in  dispute, 
but  controlled,  of  course,  by  the  length  of  time  necessarily 
occupied,  and  the  work  to  be  done,  the  position  and 
eminence  of  the  avocat,  and  the  result  attained  in  each 
case. 

Before  the  Court  of  Cassation,  however,  the  parties 
must  be  represented  (pursuant  to  Article  31  of  the  Law  of 
♦  4th  August,  1832),  by  officers  appointed  for  the  purpose, 
who  are  styled  "  Avocats  Pres  la  Cour  de  Cassation,"  and 
who  are  both  avoucs  and  avocats.  One  of  these  officials 
must  be  employed  by  every  suitor  in  the  court,  but 
although  this  is  the  case,  barristers  practising  in  the  Court 
of  Appeal  in  Brussels  may  also  appear  with  them.  These 
officials  are  appointed  to  their  office  by  the  King,  upon 
the  suggestion  of  the  court  ;  their  number  is  limited  by 
the  Government,  and  they  must  have  been  for  six  years  at 
least  Doctors  of  Law,  and  qualified  to  practise. 

The  avoue  or  solicitor  is  a  ministerial  officer,  of  whom 
there  are  only  a  certain  fixed  number  appointed,  and  who 
have  the  right  of  performing  exclusively  before  the  courts 
to  which  they  are  respectively  attached  certain  ministerial 
duties  at  fixed  fees,  of  whicn  there  is  a  scale  ;  these  fees 
are,  from  the  point  of  view  of  an  English  solicitor,  and  in 
comparison  with  those  which  he  is  entitled  to  demand 
from  his  client,  exceedingly  moderate  ;  they  are  subject  to 
taxation  by  the  President  of  the  Court  in  which  the  work 
is  done,  and  they  can  be  recovered  by  a  successful  against 
an  unsuccessful  litigant.  Avoues  are  appointed  by  the 
King  upon  the  suggestion  of  the  court  before  which  it  is 
proposed  they  shall  practise  ;  before  taking  up  their  func- 
tions they  have  to  be  sworn  in  before  the  court,  but  they 
need  not  hold  the  degree  of  Doctor  of  Laws. 
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From  a  pernsal  of  Article  75  of  the  Code  of  Procedure 
it  will  be  seen  that  the  defendant  who  has  been  served 
with  a  writ  must,  in  the  Civil  Courts  and  the  Court  of 
Appeal,  within  the  time  limited  for  appearance,  appoint  an 
avoue  to  represent  him  in  the  litigation,  and  that  such 
avoue's  appointment  cannot  be  revoked  without  a  fresh 
appointment  of  another  one  being  made,  so  that  the  party 
may  never  be  without  a  solicitor  upon  the  record  to 
represent  him.  The  following  articles  of  the  same  code 
proceed  to  show  the  duties  to  be  performed  by  the 
solicitor,  and,  as  appears  from  Articles  77  and  78,  one  of 
the  duties  which  falls  to  be   performed  by  him  is  the 

E reparation  and  delivery  to  the  opposing  party's  avoue  of 
is  defence,  to  be  followed  by  a  reply  prepared  and 
delivered  by  such  opposing  party's  avoue,  and  when  once 
the  avoues  are  appointed  on  each  side  all  the  acts  of 
procedure  pure  and  simple  are  prepared  by  the  one  avoue 
and  served  upon  the  other,  but  their  province  is  generally 
confined  to  the  preparation  and  service  of  these  documents 
forming  steps  in  the  procedure  ;  they  do  not,  as  is  the  case 
in  England,  prepare  the  case  for  trial  and  instruct  the 
counsel,  the  work  incident  to  the  preparation  of  the  case 
being  done  by  the  barrister  personally,  he  himself  taking 
the  necessary  instructions  from  the  client  and  from  any 
other  necessary  parties,  getting  together  the  necessary 
documents  to  form  his  dossier  or  brief,  and  putting 
together  the  arguments  (called  his  "  conclusions ")  and 
appearing  before  the  court  and  conducting  his  client's 
case.  As  will  be  seen  further  on  in  this  book  no  vivd 
voce  evidence  is  taken  in  court  in  civil  cases  ;  if  this 
becomes  necessary  for  the  elucidation  of  points  in  issue, 
an  order  is  obtained  for  the  witnesises  to  be  examined 
before  one  of  the  judges  of  the  court,  and  the  minute  of 
proceedings  (proces  verbal)  of  their  evidence  then  forms 
part  of  the  written  evidence  in  the  action,  and  is  used  by 
the  court  as  part  of  the  materials  upon  which  it  bases  its 
decision,  except  in  divorce  and  the  cases  referred  to  in 
Articles  404:  to  407  of  the  Procedure  Code.  Avoues  have 
no  right  of  audience  before  the  Courts  of  First  Instance  or 
of  Appeal,  except  in  summary  cases,  but  they  have  such 
right  (together  with  any  other  lay  person  whom  the  party 
litigant  may  choose  to  appoint  for  the  purpose)  to  repre- 
sent clients  before  and  plead  in  Commercial  Courts. 
Parties   may,  by  virtue   of  Article   85   of  the  Code   of 
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Procedure,  conduct  their  cases  personally  without  the  assist- 
ance of  an  advocate  if  they  do  so  desire,  but  they  must,  in 
respect  of  the  procedure  steps  above  alluded  to,  be  repre- 
sented by  an  avoue  ;  should  it,  however,  become  apparent 
to  the  court  that  "  by  reason  of  passion  or  inexperience 
they  are  unable  to  conduct  their  case  with  decency  or 
with  sufficient  clearness  to  enable  the  judges  to  gather 
the  facts"  (see  Article  85),  the  court  may  withdraw 
this  privilege  and  require  them  to  be  professionally 
represented.  Avoues  have  the  right  to  plead  in  the  courts 
to  which  they  are  attached  in  all  summary  cases,  and  also 
in  all  interlocutory  applications  arising  in  the  course  of  an 
action,  and  in  the  absence  of  the  avocat  instructed,  should 
he  refuse  to  plead,  or  should  he  be  incapacitated  by  illness, 
the  court  may  authorise  the  avoue  to  take  his  place.  The 
huissier  or  bailifiF  is  an  official  attached  to  each  of  the  courts, 
and  has  only  authority  to  act  in  such  court's  district.  In 
^  addition  to  acting  as  the  court's  usher,  he  is  the  only 
person  entitled  to  serve  notices  and  process  which  require 
to  be  served  personally  (i,e,^  such  documents  as  are  not 
allowed  to  be  served  by  the  one  avoue  upon  the  other 
called  in  the  code  *'  par  acte  d'avoue  a  avoue  ").  He  is 
also  the  person  to  enforce  judgments  by  levying  execution 
under  them,  and  to  do  the  like  in  the  case  of  actes  notaries 
(see  section  19  of  the  Organic  Law  referred  to,  pos() 
which  have  been  rendered  executory,  so  that  he  combines 
the  office  of  usher  with  those  of  process  server  and 
bailiff.  He  is  a  legally  appointed  official  of  the  court,  holds 
his  office  only  durmg  good  behaviour,  is  bound  to  exercise 
his  office  on  behalf  of  anybody  desiring  to  employ  him, 
his  remuneration  is  fixed  strictly  by  scale,  and  in  the 
event  of  his  attempting  extortion  he  is  liable  to  be 
discharged  from  his  office. 

The  notary  both  in  France  and  in  Belgium  approaches 
most  nearly  to  an  English  conveyancing  solicitor,  in  that 
he  draws  and  acts  in  relation  to  the  preparation  and 
settlement  of  wills,  marriage  settlements  and  contracts,  in 
the  preparation  and  registration  of  articles  of  association 
of  limited  liability  companies  (societes  anonymes),  sleep- 
ing partnerships  (sociefces  en  commandite),  and  co-operative 
societies,  in  the  preparation  of  articles  of  partnersnip  and 
in  contracts  relating  to  the  purchase  and  sale  of  land  and 
ordinary  commercial  contracts,  in  the  sale  of  property  by 
auction  (par  adjudication)  under  the  order  of  the  court. 


Digitized  by 


Google 


The  Practitioners  of  Law  in  Belgium.      11 

In  some  cases  his  intervention  is  compulsory  and  in  others 
optional,  but  the  advantage  obtained  by  seeking  his  assist- 
ance is  that  acts  done  by  him  prove  themselves  in  the 
absence  of  any  allegation  of  forgery.  These  officials  are 
still  regulated  in  Belgium  by  the  French  Organic  Law 
of  25  Ventose,  An  XI.  (16th  March,  1803)  ;  they  are 
officially  appointed  and  their  number  is  limited  to  a 
certain  proportion  of  the  population  ;  in  towns  this  number 
is  limited  to  one  for  each  6,000  inhabitants,  and  outside  the 
towns  there  must  be  two  at  least  and  five  at  most  in  every 
district  over  which  a  justice  of  the  peace  has  jurisdiction  ; 
the  appointment,  subject  to  good  benaviour,  is  for  life,  and 
the  office  is  much  coveted. 

By  Article  1  of  the  Law  above  alluded  to,  notaries  are 
described  as  "  public  officials  established  for  the  purpose  of 
"  receiving  all  deeds  and  contracts  to  which  the  parties  are 
"  either  bound  or  wish  to  give  the  character  of  authenticity 
"  which  attfiches  to  deeds  prepared  by  a  notary  and 
"  registered  in  order  to  fix  the  date  thereof,  to  preserve 
"  them  in  safe  keeping,  and  to  make  and  supply  official  and 
**  other  copies  thereof."  Most  of  the  notary's  charges  are 
fixed  by  the  Civil  Tariff  established  under  the  Law  of 
31st  August,  1891,  such  tariff  being  dated  27th  March, 
1892,  and  where  not  provided  for  by  this  are  subject  to 
agreement  between  the  notary  and  his  client.  In  the 
absence  of  agreement  with  the  client  as  to  the  amount  of 
remuneration,  the  notary,  before  he  can  sue,  is  bound, 

Eursuant  to  Article  3  of  the  Law  of  31st  August,  1891,  to 
ave  his  charges  taxed  and  allowed  by  the  President  of  the 
Court  of  First  Instance  of  the  district  (arrondissement)  in 
which  he  carries  on  his  business.  Every  deed  or  will 
prepared  by  a  notary  is  bound  to  be  copied  into  a  register 
which  he  keeps  for  the  purpose,  and  a  copy  of  this  register 
has  to  be  filed  by  the  notary  at  the  Registry  of  the  Court  of 
First  Instance  of  the  district  in  which  he  practises  once  in 
each  period  of  twelve  months,  and  this  duplicate  must,  under 
penalty  of  the  notary  being  heavily  fined  in  case  of 
default,  contain  copies  of  all  authenticated  documents 
entered  into  before  him  during  the  preceding  twelve 
months. 
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CHAPTER    III. 

AS  TO  THE  PROCEDURE   IN  AN  ORDINARY  ACTION 
BEFORE  A  COURT  OF  FIRST  INSTANCE. 

Book  II.  of  the  Code  of  Civil  Procedure,  containing 
Articles  48  to  442,  lays  down  the  rules  of  procedure  in 
civil  cases  before  the  Courts  of  First  Instance,  and  it  will 
be  observed,  on  reference  to  Articles  48  to  58,  that  in  all 
cases,  except  those  referred  to  in  Article  49,  it  is  necessary 
that  the  defendant  should  be  summoned  to  meet  the 
plaintiflF  before  the  justice  of  the  peace  of  the  district  in 
which  the  action  has  to  be  brought  for  the  purpose  of 
ascertaining  whether  the  difference  between  them  cannot 
be  settled  in  a  friendly  way.  This  meeting,  in  the  case 
of  persons  competent  by  law  to  compromise  (transiger) 
a  matter  which  can  legally  be  the  subject  of  a  bargain, 
is,  with  the  exceptions  above  referred  to,  an  absolute 
condition  precedent  to  the  plaintiff's  right  to  launch 
his  claim  ;  but  inasmuch  as  commercial  matters  are 
excluded,  it  is  probable  that  in  the  majority  of  cases  in 
which  English  or  American  claimants  will  be  seeking  to 
enforce  their  rights  before  the  Belgian  Courts,  this  con- 
dition will  ffive  rise  to  no  difficulty  or  delay  in  the 
assertion  of  the  claim.  This  formality,  in  the  cases  where 
it  applies,  having  been  complied  with,  the  next  step  is  for 
the  avoue  to  prepare  and  issue,  and  for  the  huissier 
attached  to  the  court  in  which  the  proceedings  have  to  be 
taken  to  serve,  the  writ  (exploit  d'ajournment),  which 
must  set  out  (1)  the  date,  the  names,  calling,  and  place  of 
residence  of  the  plaintiff,  the  appointment  of  a  solicitor 
(avoue)  who  will  represent  him  in  the  suit,  and  at  whose 
place  of  business  the  plaintiff  will  accept  service  of  all 
proceedings  in  the  action,  or  failing  tliis,  some  other 
address  for  service  ;  (2)  the  names,  address,  and  district 
within  which  he  is  entitled  to  act  of  the  bailiff  serving  the 
writ,  the  names  and  address  of  the  defendant,  and  a  state- 
ment showing  the  person  with  whom  a  copy  of  the  writ  is 
to  be  left  ;  (3)  the  nature  of  the  claim  and  a  summary 
statement  showing  the  grounds  upon  which  the  same  is  to 
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be  supported  ;    (4)  reference  to  the  court  in  which  the 
claim  is  intended  to  be  brought  and  of  the  time  within 
which  appearance  is  to  be  entered  ;  and  all  of  these  require- 
ments must  be  strictly  complied  with  under  penalty  on 
failure  to  observe  any  one  of  them  of  the  whole  writ  being 
nugatory,  so  that  in  giving  instructions  to  the  avocat  in 
Belgium,  where  it  is  desired   that  proceedings  shall  be 
taken  before  Courts  of  First  Instance  or  Commercial  Courts, 
care  must  be  taken  to  supply  him  with  the  plaintiffs  and 
defendant's  Christian  and  surnames,  addresses,  and  descrip- 
tions, and  with  full  particulars  of  the  nature  of  the  claim 
and  of  the  grounds  upon  which  the  same  is  to  be  supported. 
The  other  details  are  merely  clerical,  and  can  be  filled  in 
by  the  avocat  employed.     In  order  to  give  the  foreign 
practitioner  a  better  idea  of  the  writ  and  its  contents,  the 
author  gives  the  following  translation  as  a  specimen  : 
"  In  the  year  1904.     20th  June. 
"At  the  request  of  Mr.  Jean-Baptiste  Dubois  mer- 
"  chant  residing    at    Brussels   20   Rue   Royale   for 
"  whom  Mr.   Willem  Scheepmans  practising  before 
"  the  Civil  Court  of  First  Instance  of  Brussels  is 
"  constituted    and   will    act    as    solicitor    and    who 
"  resides   at  No.  30  Rue   Poelaert   Brussels,  I  the 
"  undersigned  Louis  Martin,  bailiff  attached  to  the 
"  Civil  Court   of    First   Instance   of   Brussels   and 
"  residing  there  at  Ifo.  16  Marche  aux  Chevaux  duly 
"  licensed    have    served    Mr.    Louis    Jungmans    of 
"  No.  26  Montaigne  de  la  Cour  Brussels  with  a  writ 
"  by  leaving  the  same  personally  with  him  requiring 
"  him  to  appear  within  the  period  fixed  by  law  8 
"  clear  days,  at  9  o'clock  in  the  morning  before  the 
"  Civil  Court  of  First  Instance  sitting  at  the  Royal 
"  Courts  of  Justice  Place  Polaert  Brussels  for  : — 
"That  the  said   Mr.  Jungmans  may  be  ordered  to 
"  pay  to   my  said  client   1st  the   principal   sum  of 
*•  2,450  francs,  2nd  the  sum  of  120  francs  for  accrued 
"  interest.     And  also  that  he  may  be  ordered  to  pay 
"  further  interest  and  the  expenses  hereof. 
"  Whereas    the   parties    have   failed   to   settle   their 
"  differences   as   shown    by   the   certificate   of  non- 
*'  conciliation  of  which  a  copy  is  set  out  at  the  com- 
"  mencement  of  these  presents     And  whereas  Mr. 
"  Jungmans  is  indebted  to  my  client  firstly  in  the 
**  principal  sum  of  2,450  francs  for  money  lent  to 
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"  him  by  my  said  client  pursuant  to  a  bond  prepared 
"  and  entered  into  by  and  before  Maitre  Essingen 
"  notary  of  Brussels  dated  the  20tb  day  of  September 
"  1900  the  said  loan  being  made  for  a  term  of 
"  2  years,  2ndly  for  interest  at  5  per  cent,  since 
"  the  last  payment  of  interest  on  the  20th  day  of 
"  March  1904. 

"  The  claim  is  based  upon  the  above-mentioned  loan 
"  for  failure  of  repayment  of  the  same  on  its  due  date 
"  and  upon  all  other  available  grounds  And  m  order 
"  that  the  person  summoned  may  know  the  same  I 
"  have  left  with  him  personally  at  his  residence  a 
"  true  copy  of  the  certificate  of  non-conciliation  as 
"  also  of  this  writ. 
"  The  cost  hereof  is  9  francs  50  centimes, 

"  Louis  Martin. 

"Registered  at  Brussels  the  20th  May  1904." 

In  addition  to  the  writ  itself  having  to  be  served,  it 
must,  pursuant  to  Article  65,  be  accompanied  by  a  certifi- 
cate of  failure  of  the  conciliation  meeting  or  of  non- 
appearance of  the  defendant.  By  Article  68  these 
documents  have  to  be  served  either  personally  or  by 
leaving  them  at  the  defendant's  principal  place  of  resi- 
dence ;  but  if  the  bailiflp  is  not  able  to  find  the  defendant 
or  any  person  to  represent  him  at  the  address  given,  he  is 
entitled  to  leave  the  documents  with  a  neighbour,  or  in 
the  event  of  no  neighbour  being  willing  to  sign  a  receipt 
for  them,  with  the  burgomaster  of  the  Commune  or  his 
deputy.  By  a  decree  of  1st  April,  1814,  writs  against 
persons  not  residing  in  Belgium  are  to  be  served  by 
affixing  the  original  upon  me  principal  door  of  the 
Superior  Court  or  of  the  court  in  which  the  proceedings 
are  intended  to  be  taken,  a  copy  thereof  being  sent  by 
ordinary  letter  post  prepaid  to  the  address  of  the  person 
whom  it  concerns  ;  but  if  the  address  of  this  person 
is  unknown  to  the  plaintiif  or  his  advisers,  service  may 
be  made  by  advertisement  of  an  extract  from  the  writ  in 
some  newspaper  printed  in  the  district  where  the  court 
which  is  to  try  the  action  sits.  The  time  within  which 
appearance  must  be  entered  by  persons  residing  in  England 
is  two  months  from  the  date  of  service  ;  for  those  residing 
out  of  Europe,  but  the  European  side  of  the  Cape  of  Good 
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Hope  (inclnding  the  United  States  of  America)  six  months, 
and  for  those  residing  beyond  those  limits  one  year  ;  but 
these  time  limits  may  be  reduced  by  an  order  of  the 
President  of  the  Court.  In  the  event  of  judgment  going 
by  default  owing  either  to  the  lyrit  not  having  come  to 
the  defendant's  knowledge  or  to  his  not  having  appeared 
thereto  in  time,  he  may,  pursuant  to  Article  158,  give 
notice  of  opposition  up  to  the  time  of  the  judgment  being 
put  into  execution  by  seizure  and  sale  of  nis  goods  or  by 
his  arrest  (Article  159).  This  notice  of  opposition  being 
regularly  given  and  entered  in  accordance  with  the  pro- 
visions hereinafter  referred  to,  has  the  eflPect  of  re-opening 
the  matter  and  enabling  it  to  be  tried  out  upon  its  merits  ; 
in  fact,  it  is  analogous  to  an  application  under  the  English 
practice  to  set  aside  the  judgment  and  to  put  the  whole 
matter  at  large  once  more. 

If  the  defendant  resides  abroad  he  should,  if  he  intends 
to  submit  to  the  jurisdiction  and  desires  to  defend,  appoint 
an  avoue  to  represent  him  in  the  proceedings,  and  this  he 
must  do  within  the  time  limited  for  appearance  by  the 
writ  in  order  to  comply  with  the  procedure  rules.  (See 
Article  75.)  He  will  give  the  necessary  instructions  to 
the  avocat  whom  he  decides  to  employ,  and,  unless  he 
knows  an  avoue  who  practises  before  the  court  in  which 
the  proceedings  are  to  be  had,  will  leave  to  him  the  choice 
and  nomination  of  such  avoue.  It  will  have  been  observed 
from  the  particulars  contained  in  the  writ  set  out  above, 
that  inasmuch  as  the  nature  of  the  claim  and  a  summary 
of  the  grounds  upon  which  it  is  intended  to  be  supported 
have  to  be  there  set  out,  such  writ  is  in  effect  a  statement 
of  the  plaintiff's  claim  containing  sufficient  material  to 
enable  the  defendant  to  frame  his  answer,  and  this  answer 
or  defence  has  to  be  drawn  by  the  defendant's  avoue  and 
delivered  by  him  to  the  plaintiff's  avoue  within  fifteen 
days  from  the  date  on  which  the  defendant's  avoue  is 
appointed  (see  Article  77)  ;  and  such  defence  must  contain 
an  offer  to  produce  the  documents  relied  upon  by  way  of 
defence  by  the  defendant's  in  favour  of  the  plaintiff's 
avoue,  or  alternatively  to  leave  them  for  inspection  at  the 
Registry  of  the  Court.  If  the  defence  is  put  in  within 
the  fifteen  days  the  plaintiff  must  deliver  his  reply  ;  but  if 
no  defence  has  been  delivered  after  waiting  tne  fifteen 
days,  the  plaintiff  may  give  notice  of  trial,  such  notice 
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passing  between  the  avoues  "  sur  un  simple  acte  d'avoue 
a  avoue"  (see  Article  79),  and  proceed  to  bring  the  action 
to  a  hearing  at  once. 

By  Title  4,  Articles  83  and  84  of  the  Procedure  Code, 
certain  actions  have  to  be  brought  to  the  notice  of  the 
Minist^re  Public,  referred  to  in  Chapter  I.  hereof. 

The  above  formalities  having  been  duly  complied  with 
the  action  comes  on  for  hearing  in  its  turn  according  to 
the  list.  No  viva  voce  evidence  whatever  is  allowed  to  be 
given  on  the  trial  of  civil  actions  in  the  absence  of  a 
special  order  to  the  contrary,  the  matter  being  fought  out 
upon  the  documents  put  in  by  each  side  and  the  arguments 
of  their  counsel.  If  the  evidence  of  witnesses  is  necessary 
for  the  elucidation,  of  the  matter  their  evidence  is  taken 
by  a  judge  appointed  by  the  court  to  take  the  same  where 
allowed  by  the  Civil  Code  or  before  the  court  itself  in  the 
cases  referred  to  above  ;  but  it  is  taken  without  cross- 
examination  by  counsel,  the  only  person  having  the  right 
to  put  any  questions  being  the  judge.  After  this  evidence 
has  been  taken  the  depositions  duly  signed  by  the  wit- 
nesses and  the  judge  form  part  of  the  written  documents 
for  the  court's  consideration,  and  the  advocates  on  either 
side  base  such  arguments  upon  them  as  they  think  proper. 
The  parties  themselves  are  not  competent  witnesses  on 
their  own  behalf  in  any  civil  action. 

The  procedure  with  regard  to  the  examination  of  wit- 
nesses is  governed  by  Title  12  of  Book  II.,  and  will  be 
found  fully  set  forth  in  Articles  252  to  294;  From  these 
it  will  be  observed  that  any  party  to  a  suit  who  desires  to 
have  witnesses  examined  in  support  of  his  case  is  entitled 
to  obtain  an  order  for  that  purpose  if  the  facts  sought  to 
be  proved  are  admissible  in  evidence,  and  if  the  law  does 
not  forbid  them  from  being  given  in  evidence,  upon 
making  an  interlocutory  application  to  the  President  of 
the  Court  in  which  the  action  is  proceeding.  If  the  court 
considers  in  the  course  of  the  hearing  of  the  case  that 
certain  facts  legally  provable  by  viva  voce  evidence  being 
proved  would  enable  it  to  come  to  a  definite  conclusion 
upon  a  particular  point,  it  may  of  its  owm  motion  direct 
an  inquiry  as  to  such  facts  to  be  held,  and  such  witnesses 
as  it  may  deem  necessary  to  be  examined.  The  making 
of  an  order  for  the  examination  of  witnesses  at  the  instance 
of  one  party  gives  his  opponent  the  absolute  right  to  have 
his  witnesses  summoned  to  give  their  evidence  at  the  same 
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inquiry  (see  Article  256)  ;  so  that,  although  witnesses  are, 
as  stated  above,  seldom  heard  in  Courts  of  First  Instance 
during  the  trial  of  the  action,  yet  if  the  examination  and 
cross<^xamination  of  the  witnesses  by  counsel  representing 
the  parties  is  left  out  of  account  (any  questions  the  parties 
desire  to  have  put  may  be  asked  by  the  judge)  much  the 
same  result  is  reached  as  where  in  an  action  before 
the  Chancery  Courts  in  England  an  order  is  made  for 
witnesses  to  be  examined  before  an  official  examiner  of 
the  court ;  but  the  result  probably  would  not  commend 
itself  to  either  an  English  or  American  practitioner  owing 
to  this  absence  of  cross-examination  and  consequent 
insufficient  testing  of  the  value  of  the  witnesses'  state- 
ments. Article  268  also  puts  a  very  important  limit  upon 
the  court's  power  to  order  the  examination  of  witnesses  in 
that  it  forbids  the  summoning  of  any  witness  who  is  either 
related  to  or  connected  by  marriage  in  the  direct  line  with 
either  of  the  parties  or  his  or  her  husband  or  wife,  even 
although  the  party  -may  have  been  divorced,  and  in  order 
to  make  sure  that  no  witnesses  so  related  are  heard  it  is 
provided  by  Article  270  that  witnesses  may  be  objected  to 
before  the  oath  is  administered  to  them,  and  unless  such 
witnesses  (the  nature  of  whose  connection  with  the  parties 
is  fully  set  out  in  Article  283)  are  able  to  satisfy  the  judge 
that  the  objections  are  groundless,  their  evidence  will  be 
rejected  (Article  291), 

In  addition  to  the  above  method  of  enabling  the  court 
■  to  come  to  a  conclusion  on  disputed  facts,  Titles  13  and  14 
allow  the  court  to  order  a  view  by  one  of  its  judges  of  any 
place  the  condition  of  which  may  be  in  issue  in  the  action, 
and  also  to  appoint  experts  to  give  their  opinion  upon 
questions  which,  in  England  or  America,  would  be  proved 
by  the  examination  and  cross-examination  of  expert 
witnesses.  The  only  point  that  appears  to  call  for  special 
notice,  so  far  as  obtaining  an  order  for  a  view  is  concerned, 
is  that  the  party  requiring  it  is  bound  to  pay  into  the 
registry,  by  way  of  security,  the  estimated  amount  of  the 
necessary  travelling  expenses  of  the  Judge,  Registrar  and 
other  necessary  persons  (if  any)  having  to  be  present 
thereat. 

Experts  may  be  appointed  to  assist  the  court  with 
regard  to  such  questions  as  the  infringement  of  a  patent 
or  trade  mark,  the  value  or  authenticity  of  a  work  of 
art,    or   in   any   case    whei;e    technical    knowledge,    not 
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possessed  by  the  judges,  is  necessary  to  enable  them  to 
come  to  a  conclusion  before  adjudicating  upon  the  rights 
of  the  parties. 

When  the  matter  has  been  argued  and  tried  at  length 
before  a  court  consisting  of  three  judges — there  is  no  trial 
by  jury  in  Belgium  in  civil  cases— judgment  will  either  be 
delivered  at  once  or  reserved  to  be  delivered  at  a  subse- 
quent sitting,  but  by  Article  97  of  the  Constitution,  all 
judgments  must  be  delivered  in  public,  and  the  reasons  of 
the  same  must  be  set  out  in  sucn  judgments.  Although 
Article  116  provides  that  judgment  may  be  delivered 
forthwith  by  the  sitting  judges,  yet,  as  a  matter  of  fact, 
this  very  seldom  happens,  judgment  nearly  always  being 
reservea  and  delivered,  after  having  been  written  out,  on  a 
subsequent  occasion. 

Article  130  provides  for  the  losing  party  paying  the 
costs  which,  unlike  that  which  is  the  case  in  England,  con- 
sist only  of  the  court  fees,  avou^'s  and  huissier  s  charges, 
and  costs  of  registration  of  the  proceedings  and  judgment, 
the  advocate's  charges,  as  stated  in  Chapter  II.,  always 
being  payable  by  the  client  who  employs  him.  When 
the  judgment  has  been  duly  drawn  up  and  entered  by  the 
Registrar,  any  party  interested  in  it  may  obtain  a  copy  of 
it  from  him,  but,  by  Article  147,  if  there  is  an  avoue  in 
the  action  representing  the  party  against  whom  such 
judgment  is  given,  the  same  may  not  be  executed  until 
a  copy  of  it  nas  been  served  upon  such  avoue,  and  in 
addition,  if  the  judgment  provides  for  payment  of  money 
or  the  doing  or  the  refraining  from  doing  any  act,  the 
same  must  either  be  served  personally  upon  the  person 
affected,  or  a  copy  thereof  must  be  left  at  his  place  of 
residence,  and  notice  of  such  service  must  be  given  to  the 
party's  avoue. 

Applications  for  re-hearing  must  set  out  the  grounds 
(see  Article  161),  unless  a  defence  has  been  already 
delivered  setting  forth  these  grounds  :  if  a  notice  of 
opposition  in  this  form  is  filed  it  stays  execution,  but  if  it 
is  defective  in  form  it  does  not  so  operate.  No  judgment 
by  default  is  allowed  to  operate  to  the  detriment  of  third 
parties,  except  upon  production  of  the  Registrar's  certifi- 
cate to  the  eifect  that  no  notice  of  opposition  has  been 
filed  in  the  registry,  and  no  second  notice  of  opposition, 
after  one  has  already  been  considered  and  adjudicated 
upon,  is  allowed  to  be  entered. 
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As  in  England  so  in  Belgium  it  is  provided  that 
foreigners  resident  out  of  Belgium  must  give  security  for 
the  costs  of  the  action  and  for  any  damages  which 
may  be  awarded  against  them  ;  this,  however,  does  not 
apply  to  claims  made  in  commercial  cases,  even  although 
these  may  be  brought  in  the  Civil  Court  of  a  district  in 
which  there  is  no  Commercial  Court  (see  Articles  166  and 
■1:23  of  the  Code  of  Procedure,  and  Article  16  of  the  Civil 
Code)  ;  if,  however,  the  party  aifected  is  able  to  prove 
that  he  owns  real  estate  in  the  country  sufficient  to  satisfy 
his  liability  he  is  freed  from  this  obligation.  The  court  to 
which  the  application  is  made  fixes  the  security,  but  as 
the  liability  for  costs  is,  in  Belgium,  so  very  much  less 
than  it  is  in  England,  this  provision  is  of  little  moment  in 
considering  whether  or  not  proceedings  shall  be  taken. 
Inspection  of  documents  intended  to  be  used  in  support  of 
a  party's  case  may  be  demanded  by  his  opponent  within 
three  days  after  notice  of  intention  to  use  them,  and  as, 
by  Article  65,  copies  or  extracts  from  documents  intended 
to  be  relied  upon  in  support  of  the  plaintiff's  case,  and  as 
by  Article  77  the  defendant  has,  within  fifteen  days  of  the 
appointment  of  his  avoue,  to  put  in  his  defence  with  an 
offer  to  communicate  the  effect  of  the  documents  upon 
which  he  intends  to  rely,  it  follows  that  this  three  days' 
notice  can  be  given  by  the  defendant  when  he  is  served 
with  the  writ,  and  by  the  plaintiff  immediately  he  receives 
the  defence  :  the  production  may  be  made  by  the  one  avoue 
to  the  other,  or  the  documents  may  be  deposited  at  the 
registry  and  inspected  there.  To  get  over  the  difficulties 
which  would  arise  owing  to  the  exclusion  of  viva  voce 
evidence  at  civil  trials,  Articles  193  to  213  provide  the 
method  in  which  the  documents  (other  than  those  which  are 
authenticated  and  which  prove  themselves)  can  be  formally 
and  legally  made  admissible  in  evidence,  and  the  method 
provided  is  that  the  claimant  in  the  action  gives  his 
opponent  three  days'  notice  to  admit  the  genuineness  of 
the  documents  which  he  proposes  to  adduce  in  evidence  in 
support  of  his  case  :  if  the  defendant  does  not  deny  the 
signature  then  the  claimant  may,  at  his  own  expense 
in  all  things,  register  the  documents,  and  they  will 
then  be  received  as  valid  evidence  without  further 
proof,  but  if  he  denies  the  genuineness  of  a  signature 
attributed  to  himself  or  says  that  he  does  not  admit  that 
attributed  to  a  person  of  whom  he   is   the  agent,  heir, 
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or  legatee,  the  fact  may  be  proved  either  by  the  evidence 
of -experts,  by  comparison  with  admitted  signatures,  or  by 
the  calling  of  witnesses  at  a  reference  held  before  a  judge 
deputed  by  the  President  of  the  Court  for  the  purpose  in 
the  manner  referred  to  in  Articles  252  et  seq, :  if  it  is 
found  that  a  document,  the  genuineness  of  which  has  been 
impeached,  is  in  fact  genuine,  the  party  impeaching  it  is 
liable  to  a  fine  of  150  francs  (£6),  and  to  pay  all  the 
costs  and  any  damages  sustained  by  the  other  partv 
(Article  213). 

At  the  request  of  either  party  to  the  action  and  when  it 
is  at  any  stage,  an  order  may  be  made  for  the  opposite 
party  to  be  subjected  to  verbal  examination  touching  the 
matters  in  question  in  the  litigation  :  this  order  is  made 
upon  a  written  application  which  must  set  forth  the  facts 
to  be  interrogated  upon,  and  the  order,  if  made,  will  be 
for  the  examination  to  be  taken  by  one  of  the  judges  of 
the  court  in  which  the  proceedings  are  pending,  but  if  the 
party  to  be  interrogated  lives  at  a  distance  from  the  district 
over  which  such  court  has  jurisdiction,  power  is  given  to 
the  President  of  such  Court  to  appoint  the  President  of 
the  Court  having  jurisdiction  in  the  place  of  the  parties* 
residence,  or  the  locaL  justice  of  the  peace,  to  take  the 
examination.  When  the  examination  has  taken  place 
(and,  as  in  the  case  of  Articles  252  to  294,  it  is  taken  by 
the  judge  or  justice  of  the  peace  alone  without  counsel 
having  any  right  to  intervene),  the  deposition  being  signed 
by  the  party,  a  copy  of  it  must  be  served  upon  the  party 
aifected  before  any  use  can  be  made  of  it,  and  so  far  as 
concerns  corporations  it  is  provided  by  Article  336  that 
boards  of  management  or  of  directors  as  the  case  may  be, 
shall  appoint  a  director  or  other  person  who  shall  submit 
to  be  interrogated  on  their  behalf,  but  without  prejudice 
to  the  party's  right  to  have  any  particular  director  or 
official  within  whose  personal  knowledge  the  facts  and 
circumstances  may  be  subjected  to  the  interrogatory. 

Title  16  (Articles  337  to  341)  deals  first  with  inter- 
locutory applications,  and  then  with  the  rights  of  persons 
who  are  not  already  parties  to  the  action  to  intervene  in 
it  for  the  purpose  of  safeguarding  their  interests.  With 
regard  to  the  former,  it  is  provided  that  these  interlocutory 
applications  shall  be  made  on  written  notice  to  the  party 
in  opposition  to  whom  they  are  made,  that  such  application 
shall  set  forth  the  grounds  of  the  application  and  contain 
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an  oflFer  to  produce  for  inspection  any  documents  intended 
to  be  put  forward  in  support  of  the  same,  such  inspection 
to  be  carried  out  either  by  entrusting  the  documents  to  the 
other  side's  solicitor  upon  his  receipt,  or  by  depositing  the 
same  at  the  Registry  of  the  Court  where  the  inspection 
can  be  made.  The  answer  to  the  application  must  be 
made  in  writing  by  the  respondent  to  it ;  and  then  it  is 
further  provided,  for  the  purpose  of  saving  expense,  that 
all  interlocutory  applications  shall  be  made  at  the  same 
time  :  the  scheme  of  this  Article  is  somewhat  the  same  as 
that  of  Order  30  of  the  Rules  of  the  Supreme  Court  in 
England.  Intervention  by  persons  interested  other  than 
parties  to  the  action  is  allowed,  subject  to  their  making 
written  application  to  the  court  in  which  the  action  is 
pending,  such  application  setting  forth  fully  the  grounds 
upon  which  it  is  based  and  the  results  sought  to  be 
attained  :  it  is  not  allowed  to  delay  the  trial  of  the  action, 
and  in  cases  in  which  it  has  been  ordered  that  all  pro- 
ceedings be  conducted  in  writing  (i.e.^  in  cases  of  suffi- 
cient complexity  to  justify  an  order  of  the  court  to  this 
effect  under  Articles  93  to  115  of  the  Procedure  Code), 
if  the  application  for  leave  to  intervene  is  opposed  the 
consideration  of  the  application  will  be  taken  at  and  not 
before  the  trial  of  the  action.  The  due  course  of  trial  of 
an  action  in  Belgium  is  not  affected  as  it  is  in  England  by 
a  change  of  status  of  either  of  the  parties  or  oy  such 
party's  death,  but  the  action  must  proceed  in  spite  of  the 
happening  of  any  such  event,  always  when  the  case  is 
"  en  etat,''  that  is  to  say,  when  it  is  ripe  for  judgment, 
which  is  explained  by  Article  343  to  be  when  the  avocat 
or  avoue  acting  for  the  plaintiff  has  concluded  his 
reply  in  cases  pleaded  verbally,  and  when  the  case  is  to 
be  tried  entirely  upon  written  statements  or  pleadings,  as 
adverted  to  above,  when  all  the  necessary  statements  or 
pleadings  are  before  the  court,  or  when  the  time  has 
expired  within  which  the  latest  of  them  ought  to  have 
been  carried  in. 

The  pro^asions  of  Title  18  (Articles  352  to  362),  are  of 
importance  to  foreign  litigants  in  the  Belgian  Courts,  in 
that  they  limit  and  regulate  the  circumstances  under 
which  a  valid  offer,  admission,  or  consent  may  be  given 
or  accepted  in  an  action,  so  as  to  bind  the  party  pur- 
porting to  give  or  accept  it.  Article  352  providing  that 
any  authority  authorising  a  person,  other  than  the  party 
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whom  it  aflfiects,  must  be  given  by  a  special  proxy  or  power 
of  attorney  (pouvoir  special)  under  penalty  of  its  being 
liable  to  be  repudiated  ;  that  is  to  say,  if  the  authority  is 
given  in  the  authorised  manner  the  act  of  the  agent 
is  unimpeachable,  and  is  binding  on  his  principal,  but  if 
his  authority  is  not  so  given,,  his  principal  may  repudiate 
it,  and  Article  353,  and  the  following  Articles  of  the  same 
title,  go  on  to  provide  the  manner  in  which  the  repudiation 
is  to  be  allowed,  and  the  consequences  which  are  to  follow 
upon  a  failure  to  substantiate  the  right  of  repudiation. 

Provision  is  made  by  Titles  22  and  23  for  abatement  of 
actions  and  for  discontinuance.  Article  397  providing 
that  every  action,  even  where  a  solicitor  (avoue)  has  been 
appointed,  shall  become  abated  when  no  step  has  been 
taken  therein  within  three  years  ;  but  it  does  not  take 
effect  automatically.  Article  400  providing  for  applica- 
tion being  made  for  it  by  notices  passing  between  the 
solicitors,  if  any  have  been  appointed  ;  it  does  not  destroy 
the  cause  of  action  so  that  no  fresh  action  can  be  brought, 
but  it  does  destroy  the  effect  of  all  the  steps  in  that  par- 
ticular action  which  have  been  taken  up  to  the  time  that  such 
abatement  took  effect,  so  that  within  the  time  limited  by 
the  law  as  to  prescription  of  rights  of  action  (as  to  which, 
see  Articles  82  and  232  of  the  Commercial  Code,  Article 
32  of  the  Law  of  11th  June,  1874,  as  to  insurance,  given 
as  Title  10  of  the  Commercial  Code,  and  Article  9  of  the 
Law  of  25th  August,  1891,  as  to  contracts  of  carriage, 
given  as  Title  7a  of  the  Commercial  Code,  and  also 
Articles  2219  to  2227,  2272,  2273  and  2277  of  the  Civil 
Code),  the  plaintiff  whose  procedure  (i.e,,  steps  taken  in 
the  action)  nas  become  abated  may  still,  within  the  periods 
provided  by  the  Code  as  destroying  his  right  of  action, 
bring  a  fresh  one  for  the  same  cause  of  action.  Title  23 
gives  parties  the  right  on  notice  to  discontinue  the  pro- 
ceedings by  an  ordinary  notice  in  writing  to  that  effect, 
which  carries  with  it  liability  to  pay  the  costs  to  be  assessed 
by  the  President  of  the  Court. 

Summary  Mattehs. 

The  following  cases  are  treated  as  **  summary,*'  the 
effect  of  which  is  that  they  are  tried  immediately  without 
the  provisions  contained  in  the  Code  as  to  Procedure  steps 
having  to  be  complied  with,  the  result  being  that  they 
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are   dealt  with   and   disposed    of  with   a    maximnm   of 
rapidity  : 

(1)  Appeals  from  Justices  of  the  Peace  ;  (2)  Personal 
unopposed  claims  ;  (3)  Claims  in  which  there  is  a  duly 
autnenticated  document  of  title  put  forward  in  support 
of  the  case ;  (4)  Interlocutory  or  provisional  claims 
which  demand  dispatch  ;  (5)  Claims  for  rent  and  for 
arrears  of  rent  ;  (6)  Claims  arising  out  of  distraints  for 
rent ;  (7)  Patent  actions  ;  (8)  (ylaims  relating  to  com- 
pulsory purchase  for  public  purposes  ;  (9^  Claims  in 
regard  to  light  railways  ;  (10)  Claims  relating  to  taxes 
on  goods ;  (11)  Actions  relating  to  copyright ;  (12)  Actions 
for  personal  injuries  and  in  respect  of  deaths  caused  by 
negligence  ;  and  (13)  Appeals  in  divorce  cases.  There 
are  also  many  others  enumerated  in  the  Code,  and  in  laws 
passed  since,  but  the  above  are  the  most  important,  and 
those  which  are  likely  the  most  to  aflPect  foreign  litigants. 
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CHAPTEK    IV. 

AS  TO  PBOCEDUBE  IN  ACTIONS  IN  THE  COMMERCIAL 

COURTS. 

As  mentioned  in  a  previous  chapter,  the  assistance  of 
solicitors  (avoues)  is  not  compulsory  before  these  courts, 
but  the  same  provisions  apply  as  to  the  issue  of  the  writ 
and  the  information  to  appear  in  it,  as  is  set  out  above, 
as  applying  to  writs  issued  to  commence  proceedings  in 
Courts  of  First  Instance,  always  excepting  the  provision 
as  to  the  appointment  of  a  solicitor.  The  procedure  is 
ffovemed  entirely  by  Articles  414  to  442  of  the  Code  of 
Civil  Procedure,  by  Articles  642  to  644  of  the  Commercial 
Code,  and  by  Article  4  of  the  Law  of  16th  July,  1849. 
There  are  two  main  ideas  underlying  and  governing  the 
procedure  before  these  courts,  the  one  being  that  parties 
to  commercial  transactions  shall  have  their  disputes  dis- 
posed of  with  dispatch  and  at  a  minimum  of  cost,  and  the 
other,  that  commercial  matters  shall  be  adjudicated  upon 
by  commercial  men.  For  the  purpose  of  carrying  the 
first  of  these  ideas  into  effect,  it  is  provided  by  Article  414 
that  the  intermediary  of  solicitors  shall  be  unnecessary, 
by  Article  416  that  the  writ  need  only  have  a  single  day's 
return,  and  by  Article  417  that  in  cases  which  require 
dispatch  the  President  of  the  Court  may  allow  an  even 
shorter  return  to  the  writ  of  summons,  requiring  the  party 
sued  to  appear  the  following  or  even  tne  same  day,  or 
may  authorise  personal  chattels  to  be  taken  possession  of 
upon  an  ex  parte  application  ;  but  as  a  condition  of  granting 
the  last-mentioned  somewhat  drastic  relief,  he  may  require 
the  party  applying  for  it  either  to  give  security  for  any 
damage  that  may  be  sustained  by  the  person  against  whom 
the  same  is  granted,  or  may  require  such  applicant  to  give 
sufficient  evidence  of  his  means  to  satisfy  any  judgment 
for  damages  which  may  be  given  against  him,  and  it  is 
further  provided  that  any  such  orders  made  by  the 
President  shall  be  enforceaole  in  spite  of  notice  of  opposi- 
tion, or  of  appeal.  Although  the  power  above  mentioned 
may  at  first  sight  appear  to  the  English  practitioner  to 
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be  a  somewhat  arbitrary  one,  yet  it  must  be  borne  in 
mind  that  a  Jndge  in  Chambers  exercises  a  similar  power 
«very  day  when,  upon  ex  parte  application  and  before 
service  of  the  writ,  he  grants  an  injunction  restraining 
persons  in  whose  possession  property  is  from  dealing  with 
it  until  a  date  fixed  for  the  return  of  a  summons  to  be 
issued  and  served  on  the  person  affected,  the  applicant 
being  put  under  an  undertaking  in  damages,  and  also  in 
eases  where  an  interim  receiver  is  appointed  ;  the  Belgian 
Procedure,  however,  provides  greater  safeguards  against 
perjury  or  improper  action  on  the  part  of  the  applicant  by 
requiring  him,  in  a  proper  case  (which  in  practice  means 
every  case  in  which  such  an  order  is  made),  either  to  give 
security  for,  or  to  prove  his  ability  to,  pay  damages, 
should  any  be  awarded  to  the  party  affected.  It  must  also 
be  borne  in  mind  that  the  C^ommercial  Courts  in  Belgium 
have  exclusive  jurisdiction  in  disputes  relating  to  shipping 
and  claims  in  rem  against  ships,  and  that  provisions  as  to 
arrest  similar  to  those  contained  in  Orders  V.  and  IX.  of  the 
Rules  of  the  Supreme  Court  can  only  be  obtained  by  an 
order  of  the  President  of  the  Court,  so  that  if  justice  is 
to  be  obtained  at  all  it  must  be  obtained  at  once,  and 
without  giving  the  party  affected  any  notice  until  such 
time  as  he  becomes  bound  by  the  court's  order,  and  this 
case  it  will  be  observed  is  specifically  dealt  with  in  the 
next  two  Articles  (418  and  419),  providing  that  writs 
in  such  cases  may  be  issued  with  an  immediate  return, 
or  for  the  following  day,  without  leave,  and  that  the 
matter  may  be  adjudicated  upon  immediately,  and  that 
service  of  all  proceedings  effected  on  board  ship  upon  the 
person  concerned  shall  be  valid.  The  claimant  in  pro- 
ceedings before  a  Commercial  Court  has  the  right  of 
choice  of  the  court  in  which  he  will  launch  his  proceed- 
ings, vrithin  the  limits  that  it  must  be  either  (1)  the  court 
within  the  jurisdiction  of  which  the  defendant  has  his 
principal  place  of  business  ;  (2)  that  within  the  district 
of  which  the  promise  sued  upon  was  made  or  the  goods 
were  delivered;  or  (3)  that  within  the  district  of  which 
payment  should  have  been  made.  But  see  Articles  39 
and  42  of  the  Law  of  25th  March,  1876.  Article  423 
exempts  foreigners  from  the  liability  under  which  they 
are,  in  proceedings  brought  by  them  in  Courts  of  First 
Instance,  to  find  security  for  costs.  Article  428,  as  before 
stated,  provides  that  the  parties  may  be  heard  on  their 
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own  behalf,  and  that  in  case  of  necessity  their  evidence 
may  be  taken  before  a  judge  appointed  for  the  purpose  ; 
Article  429,  that  questions  of  account  may  be  sent  to 
arbitration,  and  that  technical  questions  may  be  referred 
to  experts  ;  Article  434,  that  if  either  party  does  not 
attend  on  the  hearing,  judgment  in  default  may  be  given 
in  his  absence  ;  Article  435,  that  such  judgment  may  be 
put  into  execution  one  day  after  a  copy  thereof  has  been 
served  upon  the  person  against  whom  it  is  given,  and 
the  time  for  giving  notice  of  opposition  has  expired  ; 
Article  436,  that  no  notice  of  opposition  shall  be  entertained 
more  than  eight  days  after  a  copy  of  the  judgment  given 
by  default  has  been  served  ;  Article  438,  that  service  of 
notice  of  opposition  at  the  time  of  execution  being  levied 
shall  stay  such  execution,  but  subject  to  the  condition  that 
a  formal  notice,  setting  out  the  grounds  as  required  by 
law,  must  be  served  within  three  days,  failing  which  the 
notice  served  at  the  time  will  be  of  no  effect ;  Article  439, 
gives  the  court  power  to  order  provisional  execution  of 
judgments  of  Commercial  Courts,  in  spite  of  notice  of 
appeal  having  been  given,  and  without  any  security  being 
deposited,  or  proof  of  solvency. 

The  second  point  above  alluded  to,  as  to  commercial 
causes  being  tried  by  commercial  men  as  judges,  is  dealt 
with  in  Chapter  HI.,  Articles  32  et  seq.^  of  the  Law 
of  18th  June,  1869,  which  provides,  by  Article  35,  that 
any  trader,  or  any  person  who  formerly  carried  on  a 
commercial  business,  may  be  appointed  a  judge  of  these 
courts,  if  he  is  twenty-five  years  of  age,  and  carries 
on,  or  has  previously  carried  on,  business  during  five 
years  with  credit  and  distinction.  The  judges  are  elected 
by  ballot,  and  all  the  traders  of  the  district  whose  names 
are  on  the  communal  list  of  electors,  and  who  pay  a 
Government  duty  of  20  francs  and  upwards  in  respect 
of  their  right  to  trade,  are  entitled  to  vote,  so  that 
whatever  the  court's  knowledge  of  law  may  be,  it  is  fairly 
certain  that  amongst  the  judges  there  will  be  at  least  one 
who  is  more  or  less  an  expert  on  any  trade  question, 
whether  it  be  as  to  custom  or  otherwise,  which  may  arise 
for  decision.  Provision  is  made  for  the  legal  aspect  of 
every  case  being  properlv  had  regard  to  by  Articles  63  to 
66  of  the  same  Taw  which  gives  to  the  King  the  appoint- 
ment of  the  Registrar  and  Assistant  Registrar,  who  must 
hold  the  degree  of  Doctor  of  Laws   and  be  twenty-five 
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years  of  age,  so  that  the  qualification  for  holding  the  office 
of  Registrar  of  a  Commercial  Court  is  practically  the  same 
as  that  which  is  necessary  in  the  case  of  a  judge  of  a  Court 
of  First  Instance.  In  addition  to  its  jurisdiction  in  ordinary 
commercial  disputes  this  court  has  exclusive  jurisdiction 
in  bankruptcy,  and  in  the  winding-up  of  companies,  which 
subjects  will  be  treated  of  more  fully  in  the  Second  Part 
of  this  Book  dealing  with  Commercial  Law  as  set  forth 
in  the  Commercial  Code. 
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CHAPTER   V. 

AS  TO  SETTING  JUDGMENTS  ASIDE. 

Book  IV.  of  the  Code  of  Procedure  provides  three  ways 
otherwise  than  by  appeal  or  notice  of  opposition  in  which 
judgments  may  be  set  aside,  viz. :  (1)  By  motion  by  a 
third  party  interested  ;  (2)  by  application  to  quash  the 
same  on  the  ground  of  fraud,  excess  of  jurisdiction,  etc.  ; 
and  (3)  by  claiming  relief  owing  to  the  judge  giving  the 
judgment  having  been  guilty  of  fraud  or  a  denial  of  justice. 
All  these  three  methods  are  described  in  the  Code  as 
"  extraordinary  "  methods  for  attacking  judgments. 

The  first-mentioned  method  is  provided  to  meet  the 
ca!?e  of  a  person,  who  has  not  been  made  a  party  to  the 
action,  finding  that  his  interests  have  been  prejudicially 
afifected  by  a  judgment  in  proceedings  in  which  he  has 
not  had  an  opportunity  o£  putting  forward  and  giving 
legal  eflPect  to  his  views  ;  when  he  learns  of  the  judgment 
he  is  allowed  to  do  what  is  called  in  the  Code  '^  former 
tierce  opposition,"  or,  in  other  words,  bring  himself  in  as 
a  third  party  under  the  judgment,  and  apply  that  the 
same  may  be  set  aside  or  rectified  in  so  far  as  the 
same  afiPects  his  rights  and  interests.  By  Article  475 
the  third-party  opposition  has  to  be  commenced  by  a 
substantive  action  to  be  brought  in  the  court  in  which 
the  judgment  objected  to  has  been  given,  and  such  court, 
when  tne  matter  is  brought  forward  for  decision,  may 
either  dismiss  it  altogether  as  being  untenable,  or  may 
stay  proceedings  upon  the  judgment  against  which  it 
is  directed  until  such  third  party's  action  has  been 
heard  and  determined.  Article  478,  however,  provides 
that  in  the  case  of  judgments  in  actions  which  in  law  have 
the  efi^ect  of  res  judicata^  and  which  direct  that  the  estate 
of  a  deceased  person  is  not  to  be  interfered  with,  the  same 
shall  be  put  into  execution  so  far  as  regards  the  persons 
against  whom  they  are  directed  in  spite  of  any  third-party 
opposition,  without  prejudice  thereto,  but  that  in  all  other 
cases  the  judges  may  stay  execution  ;  and  Article  479 
provides  that  any  person  who  launches  these  proceedings 
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and  fails  in  them  may  be  fined  a  sum  not  less  than 
50  francs  without  prejudice  to  any  claim  for  damages 
which  the  party  in  whose  favour  the  judgment  was  may 
have  against  him. 

The  second  (requfete  civile)  provides  a  method  whereby 
judgments  may  be  attacked  and  set  aside  at  the  instance 
of  persons  who  have  been  parties  to  them^  or  who  were 
duly  cited  to  attend  the  hearing  hereof  on  the  grounds  : 
(1)  of  personal  fraud  ;  (2)  for  defect  of  form  if  such 
defect  has  not  been  waived  ;  (3)  on  the  ground  that  the 
decision  is  upon  a  matter  not  covered  by  the  claim  ;  (4)  if 
the  judgment  given  exceeds  the  relief  claimed  ;  (5)  if  the 
judgment  f9.ils  to  adjudicate  upon  any  of  the  heads  of 
claim  ;  (6)  if  there  be  inconsistent  judgments  upon  the 
same  subject-matter  in  actions  between  the  same  parties 
brought  in  the  same  court ;  (7)  if  in  the  same  judgment 
there  are  contained  contradictory  provisions  ;  (8)  if  no 
notice  has,  where  it  is  necessary,  been  given  to  the  public 
department  having  cognizance  of  the  matter  (Minist^re 
Public),  and  the  judgment  is  given  against  a  person  for 
whose  protection  such  notice  had  to  be  given  ;  (9)  if  the 
judgment  has  been  founded  upon  documents  since  heM 
to  be  forgeries  ;  and  (10)  on  the  ground  of  suppression 
of  material  documents  by  the  party  in  whose  favour  such 
judgment  is.  By  Article  483  the  "  requete,"  or  notice  of 
application,  has  to  be  served  within  three  months,  so  far 
as  parties  who  are  sui  juris  are  concerned,  from  the  date  of 
service  of  notice  of  the  judgment  attacked  ;  but  so  far  as 
infants  are  concerned  it  is  provided  by  the  next  Article 
that  this  time  shall  only  commence  to  run  against  them 
as  from  three  months  after  the  date  of  service  of  notice 
of  judgment  upon  them  since  they  attained  their 
majority,  and  tne  two  following  Articles  provide  for 
extension  of  time  in  favour  of  persons  abroad,  on  foreign 
service,  and  of  persons  resident  abroad.  Articles  490  and 
491  provide  th^t  the  "  requete  "  shall  be  made  to  the  same 
court  which  gave  the  judgment  attacked,  and  if  it  is  made 
to  any  other  court  such  other  court  may  either  ignore  it 
altogether  or  stay  the  proceedings  before  itself  in  which 
the  application  is  involved  in  order  to  give  the  applicant 
an  opportunity  of  setting  the  judgment  aside  in  the  proper 
court.  Articles  494  and  495  enact  that,  as  a  condition 
precedent  to  taking  the  necessary  steps,  persons  other 
than  those  acting  on  behalf  of  the  State  must  deposit  in 
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court  a  sum  of  300  francs  to  cover  any  possible  fine  which 
may  be  imposed  in  the  event  of  the  application  being 
dismissed,  and  150  francs  for  any  damages  which  may 
be   sustained  by  the  parties  aflPected  by  it,  but  without 

Erejudice  to  a  larger  claim  for  damages.  These  deposits, 
owever,  may  be  nalved  if  the  judgment  was  by  default, 
and  divided  by  four  if  the  judgment  is  that  of  a  Court  of 
First  Instance,  and  the  applicant  must  also  have  a  certifi- 
cate signed  by  three  barristers,  who  have  practised  before  a 
court  in  the  district  of  the  Court  of  Appeal  within  whose 
jurisdiction  the  application  is  intended  to  be  made  for  a 
period  of  ten  years,  to  the  effect  that  they  are  of  opinion 
that  the  application  is  entitled  to  succeed.  Article  497  pro- 
vides that  the  lodging  of  the  application  shall  not  prevent 
the  judgment  being  enforced,  and  Article  498  that  every 
xipplication  of  the  kind  shall  be  notified  to  the  Minist^re 
Public.  Article  500  provides  that  every  judgment  which 
dismisses  the  application  shall  condemn  the  applicant  to 
pay  the  fine  and  damages  referred  to  in  Article  494,  but 
without  prejudice  to  a  claim  for  larger  damages  if  circum- 
stances justify  their  being  awarded.  If,  on  the  other 
hand  (Article  501),  the  application  is  successful,  then  the 
judgment  is  to  be  set  aside,  and  the  parties  remitted  to 
the  position  in  which  they  stood  before  it  was  pronounced, 
the  deposits  referred  to  above  repaid  to  the  depositor,  and 
anything  which  may  have  been  taken  in  execution  under 
it  returned.  The  third  method  is  by  application  to  add 
the  judge  who  tried  the  case  as  a  party  to  the  proceed- 
ings, relief  against  him  personally  by  way  of  damages 
being  claimable,  so  that  it  will  be  seen  that  the  Belgian 
judges  are  in  a  very  different  position  to  their  English 
and  American  brethren,  who  under  no  circumstances  can 
be  called  to  account  personally  by  litigants  upon  whose 
cases  they  are  called  on  to  adjudicate,  provided  they  were 
acting  in  their  judicial  capacity  in  a  court  of  justice, 
although  they  may  have  been  guilty  of  fraud  or  other 
misconduct. 

Title  3  allows  judges  to  be  made  parties  to  the  pro- 
ceedings, and  relief  in  damages  claimed  against  them  : 
(1)  Where  fraud  or  other  misconduct  is  alleged  against 
them,  either  in  the  course  of  the  hearing  or  in  the  judg- 
ment ;  (2)  where  the  same  is  expressly  provided  for  by 
law  ;  (3)  in  cases  where  they  are  expressly  rendered 
liable  in  damages  (see  Articles  15  and  928  of  the  Pro- 
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cedure  Code)  ;  (4)  or  where  there  is  a  denial  of  justice 
(see  Article  4  of  the  Civil  Code).  By  Article  506  it  is 
provided  that  it  shall  be  a,  denial  of  justice  where  the 
judges  either  refuse  to  accede  to  a  request  for  a  hearing 
or  fail  to  adjudicate  upon  cases  which  are  ripe  for  hearing. 
Before  proceedings  can  be  taken  on  the  ground  of  denial 
of  justice,  two  applications  must  be  made  to  the  judge 
proposed  to  be  sued,  in  the  presence  of  the  Registrar,  and 
these  applications  must  have  been  preceded  by  notices 
each  with  a  three-day  return  in  the  case  of  justices  of 
the  peace  and  commercial  judges,  and  an  eight-day  return 
in  the  case  of  a  judge  of  first  instance  or  of  appeal,  after 
which  the  judge  whose  conduct  is  impeached  may  be 
joinedy  but  not  until  leave  has  been  obtained  for  the 
purpose  from  the  court  in  which  such  proceedings  are 
intended  to  be  taken.  For  the  purpose  of  obtaining  the 
necessary  leave,  written  application  must  be  filed  by  the 
person  claiming  to  be  damnified,  signed  either  by  himself 
or  by  some  person  on  his  behalf  acting  under  a  power  of 
attorney,  and  in  this  application  no  abusive  epithets  may 
be  used  towards  the  judge  whose  conduct  is  impeached 
under  penalty  of  the  applicant  being  fined,  and  his  solicitor 
reprimanded  or  suspended  from  practice.  Should  such 
application  be  rejected,  the  applicant  may  be  fined  not 
less  than  300  francs,  without  prejudice  to  anv  claim  for 
damages  which  the  judge  may  have  against  him.  If  the 
application  is  granted,  notice  must  be  served  upon  the 
judge  within  three  davs,  and  he  must  put  in  his  defence 
within  eight  days,  and  such  judge  shall  not  take  further 

Eart  in  the  proceedings  in  his  judicial  capacity,  nor  shall 
e,  until  the  matter  in  question  has  been  determined,  take 
part  in  adjudicating  upon  any  cause  which  the  applicant 
or  his  relations  in  the  direct  line,  or  those  of  his  or  her 
spouse,  may  have  pending  in  his  court  under  penalty  of 
any  judgment  so  given  being  null  and  void  ;  and  if  the 
applicant  fails  to  substantiate  the  charge  made  he  is 
liable  to  be  fined  not  less  than  300  francs,  and  to  an 
action  for  damages  by  the  judge. 
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CHAPTER  VI. 

AS  TO  LEVYING  EXECUTION  UPON  JUDGMENTS. 

The  First  Title  of  Book  V.  of  the  Code  provides  for  the- 
method  in  which  security  is  to  be  given  in  those  cases  in 
which  the  giving  of  security  is  a  condition  precedent  to- 
the  party's  right  to  levy  execution  upon  his  judgment. 

By  the  Second  Title  it  is  provided  that  when  the 
damages  have  not  been  fixed  and  ascertained  by  the 
judgment,  the  person  in  whose  favour  the  same  has  been 
given  must  make  to  the  defendant  a  statement  of  the 
damage  he  has  sustained,  and  the  defendant  must  within 
the  times  provided  by  Articles  97  and  98,  and  subject  to 
the  penalties  thereby  imposed,  return  all  documents  which 
have  been  sent  to  him  in  support  of  the  judgment 
creditor's  claim  and  make  an  offer  of  a  sum  in  satis- 
faction of  such  claim,  failing  which  the  matter  will  be 
brought  to  a  hearing  and  he  shall  be  condemned  to  pay 
the  amount  claimed  if  it  be  found  to  be  fair. 

Title  G  of  this  book  contains  general  rules  for  the 
enforcement  of  judgments.  Article  545  providing  for  the 
judgment  being  headed  with  a  recital  of  the  law  by  virtue 
of  w^hich  it  is  promulgated,  and  concluded  with  a  direction 
to  the  official  who  is  to  carry  it  into  execution. 

The  next  Article  (546)  is  important  to  English  and 
American  practitioners,  as  it  sets  forth  the  terms  under 
which  foreign  judgments  will  be  enforced,  and  these  con- 
ditions are  laid  down  by  Article  10  of  the  Law  of 
25th  March,  1^76,  cited  in  the  Belgian  Law  Books  under 
the  title  "Competence."  This  Article  enacts  that 
judgments  of  foreign  courts  shall  be  given  effect  to  by 
judges  of  the  Courts  of  First  Instance  in  Belgium,  provided 
there  exists  between  the  kingdom  of  Belgium  and  the 
country  in  which  such  judgment  was  given  a  treaty 
based  upon  principles  of  reciprocity  decreeing  mutual 
enforcement  of  each  other's  judgments,  if  the  following 
safeguards  are  present','  viz. :  (1)  If  the  decision  con- 
tains nothing  against  public  order  nor  contrary  to  the 
principles  of  Belgian  law  ;  (2)  if  according  to  the  law  of 
the  country  in  wnich  it  was  given  it  has  the  force  and 
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e£Fect  of  res  judicata ;  (3)  if  according  to  the  same  law  the 
certified  copy  produced  is  properly  authenticated  ;  (4)  if 
the  rights  of  defence  have  been  duly  protected  ;  (5)  if  the 
foreign  court  has  not  exclusive  jurisdiction  by  reason  of 
the  claimant's  nationality ;  but  inasmuch  as  no  such  treaty 
on  this  subject  has  been  entered  into  between  Belgium 
and  either  the  United  Kingdom  or  the  United  States  of 
America,  there  is  no  statutory  provision  for  giving  effect 
to  the  judgments  of  the  courts  of  either  of  these  countries 
in  Belgium,  although  applications  for  leave  to  enforce 
such  judgments  by  execution  being  made  to  the  Belgian 
Courts,  are  treated  with  every  respect,  and  after 
enquiring  whether  the  five  conditions  above  set  out 
have  been  complied  with,  and  the  judgment,  having 
regard  to  the  facts  of  the  case,  is  fair  and  reasonable 
and  properly  declares  the  rights  of  the  parties,  it 
gives  it  full  effect  by  granting  leave  to  enforce  it  by 
execution.  So  that  English  or  American  practitioners 
having  judgments  of  their  respective  courts  which  they 
wish  to  enforce  against  parties  domiciled  in  Belffium 
should  obtain  a  sealed  official  copy  of  such  judgment,  nave 
it  certified  by  the  Belgian  Consul  of  the  town  in  which 
they  reside,  and  send  it,  together  with  a  translation 
certified  by  a  notary  public,  over  to  an  advocate  practising 
in  the  Court  of  First  Instance  of  the  district  in  which  their 
judgment  debtor  resides,  with  instructions  to  him  to  make 
the  necessary  application  to  the  judge  to  render  it  execu- 
tory ;  and  in  these  instructions  should  be  included  informa- 
tion on  the  five  heads  above  set  out  and  a  short  statement 
showing  the  nature  of  the  evidence  and  the  legal  grounds 
upon  w'hich  the  judgment  was  based,  and  any  documents 
material  should  also  be  sent  over,  it  being  borne  in  mind 
that  the  Belgian  courts  much  prefer  written  to  verbal 
evidence,  so  that  the  advocate  in  making  his  application 
may  be  fortified  with  all  the  details  necessary  to  enable 
him   to   satisfy   the   court  that  all  the  conditions  were 

£  resent  during  the  trial  which  the  Belgian  court  would 
ave  required  to  be  present  before  giving  a  judgment  in 
the  same  terms,  allowance,  of  course,  being  made  for  the 
fact  that  the  law  applied  and  procedure  followed  were 
English  or  American  instead  of  Belgian, 

The  reason  why  there  is  not  now  and  is  never 
likely  to  be  a  treaty  between  either  the  United  Kingdom 
or  the  United  States  and  Belgium  based  upon  principles 
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of  reciprocity  as  above  set  out  are  not  far  to  seek,  and  are, 
first  of  all,  that  the  system  of  law  ruling  amongst  Anglo- 
Saxon  and  Latin  peoples,  as  well  as  the  methods  of  pro- 
cedure, are  radically  diflferent.  Taking  only  one  instance, 
reference  may  be  made  to  the  law  of  contract.  The 
Anglo-Saxon  system  requires  the  existence  of  a  valuable 
consideration  to  support  a  contract,  whereas  under  Belgian 
law,  provided  the  conditions  set  out  in  Book  III.,  Title  3, 
Chapter  II.,  Article  1108,  are  complied  with,  viz. : 
(1)  consent  of  the  parties  ;  (2)  capacity  to  contract ; 
(3)  a  certain  object  forming  the  subject  of  the  contract ; 
and  (4)  an  object  permissible  by  law,  are  present,  a  valid 
legal  contract  is  constituted. 

By  Article  548  it  is  provided  that  judgments  staying 
proceedings  upon  an  execution,  the  striking  out  of  regis- 
tered mortgages  and  charges,  or  any  other  act  to  be 
performed  by  a  third  person  not  a  party  to  the  suit  or  at 
his  cost,  shall  not  be  capable  of  being  enforced  by  or 
against  such  third  party,  except  upon  a  certificate  signed 
by  the  solicitor  to  the  execution  creditor  showing  the  date 
or  service  upon  the  person  liable  to  carry  out  the  terms  of 
the  judgment,  at  his  place  of  abode,  of  a  copy  thereof  and 
also  a  certificate  by  the  Registrar  that  no  notice  of  opposi- 
tion or  of  appeal  stands  registered  with  him  against  the 
judgment,  and  upon  this  certificate  being  forthcoming,  it 
is  the  duty  of  all  sequestrators,  custodians,  and  others 
having  possession  or  control  over  property  afi^ected  to  carry 
out  the  terms  of  the  judgment. 

The  next  Article  (551)  provides  that  no  real  or  personal 
property  (movable  or  immovable)  shall  be  taken  in 
execution  except  by  virtue  of  an  executory  title,  which 
means  that  unless  the  person  who  desires  to  take  such 
property  in  execution  is  either  the  holder  of  a  judgment 
of  the  court  which,  according  to  its  terms,  is  rendered 
executory,  or  is  the  holder  of  a  mortgage  or  other  duly 
registered  and  authenticated  charge  which  carries  with  it 
the  right  to  apply  to  a  judge  to  render  it  executory  with- 
out the  necessity  of  its  being  sued  upon  (for  it  will  be 
observed  that  in  France  and  Belgium  certain  mortgages 
and  charges  entered  into  before  a  notary  carry  with  them 
this  right  of  execution,  subject  to  a  judge's  sanction  for 
putting  them  into  force  being  first  obtained)  it  cannot  be 
enforced.    These  "  actes  authentiques  "  are  dealt  with  by 
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Articles  1317  to  1321  of  the  Civil  Code,  and  beins  entered 
into  in  solemn  form  before  a  notary  appointed  for  the 
particnlar  district,  are  given  as  between  the  parties,  to  them, 
their  heirs  (used  in  the  sense  of  legal  representatives),  and 
assigns,  all  the  force  of  a  judgment  with  a  right  when  the 
performance  of  any  act  becomes  due  and  is  unperformed  to 
apply  to  a  judge  for  leave  to  enforce  the  same  by  execution, 
provided  the  right  given  is  not  inchoate  by  reason  of  the 
amount  of  the  liability  not  being  liquidatea.  Article  551 
goes  on  to  provide  that  after  the  seizure  has  been  made 
there  shall  be  a  stay  of  proceedings  pending  the  ascer- 
tainment of  the  amount  which  is  to  be  recovered,  so  that 
with  the  safeguard  provided  in  the  necessity  of  obtaining 
the  judge's  leave,  and  if  no  steps  have  been  taken  to 
impeach  the  document  on  the  ground  of  fraud  (see  Civil 
Code,  Article  1319),  this  procedure  has  great  aavantages 
over  that  ruling  in  England  and  America,  where  all  the 
delay  and  expense  of  an  action  has  to  be  submitted  to 
before  execution  can  be  had,  unless  under  a  mortgage 
or  bill  of  sale  the  mortgaged  property  itself  is  intended 
to  be  sold  or  taken  possession  of  either  by  the  mortgagee 
himself  entering  into  possession  or  appointing  a  receiver. 

Title  7  of  this  book  deals  with  garnishee  proceedings 
(saisies  arrets)  and  oppositions,  and  the  first  of  its 
Articles  (557)  provides  that  all  creditors  holding  authenti- 
cated titles  as  referred  to  above,  and  also  those  who  hold 
documents  under  seal,  may  have  the  benefit  of  garnishee 
proceedings  for  the  purpose  of  satisfying  the  liability  to 
them  against  persons  owing  money  to  orTiaving  property 
of  their  debtor  in  his  hands. 

One  variation  between  the  English  procedure  and  that 
existing  in  Belgium  is  therefore  to  be  observed,  viz.,  that 
the  power  of  attaching  the  property  of  the  judgment 
debtor  in  the  hands  of  a  third  person  is  not  limited  to 
money  debts,  but  extends  as  well  to  goods  of  which  a 
third  person  at  the  time  when  the  right  to  levy  execution 
under  the  judgment  or  document  which  has  been  rendered 
executory  becomes  operative  may  have  in  his  possession 
or  under  his  control,  so  that  in  Belgium  in  garnishee  pro- 
ceedings (saisies  arrets),  one  of  the  benefits  derivable 
under  an  English  writ  oi  fieri  facias  is  obtainable. 

The  regulations  with  regard  to  the  manner  in  which 
garnishee  ptoceedings  are  to  be  conducted,  will  be  found 
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in  Articles  563  to  582  of  the  Code  of  Procedure.  They 
are  as  follows : 

Within  eight  days  of  the  commencement  of  the  garni- 
shee proceedings  or  of  the  arrestment  which  has  been 
obtained  (additional  time  being  allowed  in  cases  where 
the  garnishee  resides  more  than  a  certain  distance  from 
that  of  the  judgment  creditor),  the  judgment  creditor  is 
bound  to  give  notice  to  the  judgment  debtor  (debiteur 
saisi)  o£  the  proceedings,  and  to  summon  him  to  attend 
such  proceedings  for  the  purpose  of  having  their  validity 
declared.  This  is  tantamount  to  the  issue  and  service  of 
an  English  garnishee  order  nisi,  which  will  be  familiar  to- 
every  Englisn  practitioner. 

Within  the  same  time,  notice  must  be  served  upon  the 
garnishee,  who  is  not  to  be  called  upon  to  plead  until  thi& 
notice  has  been  given  to  him.  On  his  failure  to  issue 
the  necessary  summons  with  a  view  to  get  the  pro- 
ceedings declared  valid,  and  to  serve  notice  thereof 
upon  the  garnishee,  all  payments  made  in  respect  of 
the  debt  due  by  the  garnishee  to  or  on  behalf  of  the 
judgment  debtor  w^ill  be  valid,  and  a  discharge  to  him 
pro  tanto.  No  conciliation  notice  is  necessary  in  garnishee 
proceedings,  which,  however,  must  be  commenced  in  the 
court  having  jurisdiction  at  the  place  of  residence  of  the 
garnishee.  The  garnishee  cannot  be  summoned  to  attend 
the  proceedings  for  the  purpose  of  declaring  the  validity 
of  the  arrestment,  unless  the  garnishor  is  the  holder  of  a 
duly  authenticated  title  (titre  authentique),  or  a  judgment 
declaring  that  the  garnishee  proceedings  or  the  arrestment 
are  valid.  The  garnishee  who  has  been  so  duly  summoned 
must  then  make  a  statement  under  oath  at  the  Registry^ 
if  he  lives  within  the  district,  or  before  a  justice  of  the 
peace  of  his  place  of  residence,  if  he  do  not  so  reside,, 
without  the  necessity  of  making  oath  at  the  Registry* 
His  declaration  must  set  forth  the  grounds  of  the  applica- 
tion and  the  amount  of  his  debt,  with  particulars  of 
any  payments  on  account,  if  any  such  have  been  made, 
and,  if  the  garnishee  is  no  longer  indebted,  then  the 
manner  in  which  his  liability  has  been  discharged.  And 
he  must  also  set  forth  particulars  of  any  other  garnishee 
summonses  or  arrestments  which  have  been  served  upon 
him.  The  documents  in  proof  of  the  statements  con- 
tained in  his  declaration  must  be  annexed  thereto,  and 
these  together  must  be  deposited  in  the  Registry,  a  copy 
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of  the  certificate  of  deposit  bein^  served  upon  the  garnishor 
with  the  appointment  of  a  solicitor  (avoue),  who  is  to 
represent  toe  garnishee  in  such  proceedings.  Should  he 
be  served  with  any  further  garnishee  summonses,  or 
arrestments,  he  is  bound  to  give  notice  thereof  to  the 
solicitor  representing  the  first  garnishor,  by  serving  upon 
him  an  extract  therefrom  containing  the  names  and  addresses 
for  service  of  the  other  garnishors,  and  the  ground  of  the 
garnishments  or  arrestments.  Should  the  garnishee  not 
make  such  declaration  or  not  support  the  same  by  the 
proofs  required  by  the  Code,  he  will  be  declared  to 
be  liable  in  accordance  with  the  prayer  of  the  garnishee 
summons  simply.  Should  the  garnishee  proceedings  or 
arrestments  relate  to  immovables  (real  property),  the 
garnishee  is  bound  to  add  to  his  declaration  a  statement 
setting  forth  detailed  particulars  of  the  immovables 
over  which  he  has  control.  If  the  garnishee  or  arrest- 
ment proceedings  are  declared  valid,  a  sale  shall  be 
proceeded  with,  and  the  proceeds  thereof  distributed  as 
provided  by  Article  656  of  the  Code  of  Procedure,  herein 
referred  to  under  the  title  of  "  Distribution  by  Way  of 
Dividend."  See  Chapter  VI.  hereof,  page  43.  Salaries 
and  pensions  payable  by  the  Government  are  not  liable  to 
be  garnished  or  arrested,  except  to  the  extent  and  for  the 
purposes  provided  by  law,  and  Article  581  gives  a  list 
under  four  heads  of  other  things  which  are  not  liable  to 
be  seized,  and  they  are  : 

1.  Things  declared  by  law  not  subject  to  seizure. 

2.  Maintenance  money  allowed  by  a  judicial  decree. 

3.  All  money  and  articles  which  would  otherwise  be 
assignable,  but  which  by  will  or  gift  are  declared  to  be 
unassignable, 

4.  Sums  of  money  and  pensions  for  maintenance, 
although  the  will,  or  deed  of  gift,  may  not  have  declared 
them  to  be  unassignable. 

By  Roval  Decrees  dated  respectivelv  18th  August, 
1807,  27th  December,  1847, 30th  March,  1861, 16th  March, 
1865,  15th  February,  1868,  and  18th  August,  1887,  pro- 
vision is  made  with  regard  to  the  power  to  assign  or  to 
garnish  salaries  and  pensions  payable  by  the  State  to 
retired  soldiers  and  their  widows  and  orphans,  and  also 
to  civilians,  and,  speaking  generally,  the  provisions  are 
that  these  are  only  assignable  or  garnishable  as  to 
one-fifth  of  their  total  amount,  except  in  the  cases  set 
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forth  in  Articles  203,  205,  and  214  of  the  Civil  Code,  of 
which  the  following  is  a  translation,  viz. : 

"  Article  203.  The  spouses  undertake  towards  each 
"  other  as  incident  to  their  marriage,  the  obligation 
'*  to  maintain,  to  look  after,  and  to  bring  up  their 
"  children." 

"Article  205.  (1)  Children  shall  be  liable  to  provide 
'*  the  means  of  nourishment  to  their  father  and 
"  mother  and  their  ancestors  who  may  be  in  need 
"  thereof." 

"  (2)  The  survivor  of  two  married  parties  (although 
"  such  parties  may  have  been  judiciallv  separated), 
"  one  of  whom  shall  have  died  without  leaving 
"  children, 'issue  of  the  marriage,  shall  be  liable  to 
"  provide  for  the  means  of  maintenance  to  the  last- 
^*  named,  should  he  or  she  have  need  thereof  at  the 
"  time  of  the  decease. 

"  (3)  Maintenance  allowance  shall  be  a  charge 
"  upon  the  succession.  It  shall  be  borne  by  all  the 
"  legal  representatives  (heirs),  and,  in  case  of  need, 
'•  by  individual  legatees,  in  proportion  to  the  amount 
"  of  their  beneficial  interests,  provided,  nevertheless, 
"  that  if  the  deceased  shall  have  provided  for  a  certain 
•"  legacy  being  paid  in  preference  to  others,  this  legacy 
"  shall  not  contribute  to  the  amount,  except  where 
"  the  benefits  derivable  by  the  others  prove  insufficient 
"  to  provide  therefor. 

"  (4)  If  the  maintenance  money  is  not  secured 
"  upon  the  capital  of  the  succession,  sufficient  sureties 
"  shall  be  given  to  the  person  entitled  thereto  to 
"  provide  for  payment  thereof. 

"  (5)  The  time  within  which  maintenance  money 
"  must  be  claimed,  is  one  year  from  the  date  of  the 
"  decease." 

"  Article  214.  The  wife  shall  be  obliged  to  live 
'*  with  her  husband  and  to  follow  him  wherever  he 
"  deems  it  desirable  to  reside.  The  husband  shall  be 
"  obliged  to  receive  her  and  to  furnish  her  with  all 
"  which  may  be  necessary  for  her  requirements  of 
"  living,  according  to  his  ability  and  his  financial 
^'  position." 

The  next  subject  dealt  with  by  the  Code  of  Procedure  is 
ordinary  executions  under  judgments  which  comes  under 
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Title  8,  commencing  with  Article  583,  and  ending  with 
Article  625,  and  it  provides  that  every  execation  (equiva^ 
lent  to  an  English  writ  o{  Ji,  fa,  or  elegit)^  shall  be  preceded 
by  a  summons  to  be  served  personally,  or  at  the  debtor'^ 
place  of  abode,  at  least  one  day  before  the  seizure  is  made^ 
setting  forth  particulars  of  the  title  under  which  the 
seizure  is  intended  to  be  made,  if  such  notice  has  not 
already  been  given.  This  document  must  contain  an 
address  for  service,  which  remains  in  force  until  the  end 
of  the  proceedings,  and  it  must  be  an  address  within  the 
commune  where  the  execution  is  intended  to  be  levied  if 
the  creditor  does  not  reside  there,  and  the  debtor  is  entitled 
to  serve  all  notices  or  summonses,  and  to  make  any  offers 
or  communications  at  such  address.  The  execution  has  to  be 
levied  by  a  court  bailiff  (huissier),  who  must  be  accompanied 
by  two  witnesses,  and  the  party  levying  the  execution  may 
not  be  present  thereat  personally,  nor  may  he  be  repre- 
sented otherwise  than  by  the  bailiff.  Should  the  doors  be 
closed,  or  should  admission  be  refused,  the  bailiff  may 
leave  a  notice  at  the  house  or  building  in  which  he  pro- 
poses to  make  the  seizure,  and  may  then  make  application 
to  a  justice  of  the  peace,  or,  if  there  be  none,  to  the 
Burgomaster  of  the  Commune,  for  leave  to  break  in,  and, 
in  a  proper  case,  such  leave  may  be  given,  in  accordance 
with  the  provisions  laid  down  in  the  Code. 

By  Article  592,  the  following  classes  of  things  are 
declared  to  be  exempt  from  seizure,  viz.  : 

1.  Objects  which  the  law  declares  to  be  in  their  nature 
immovables. 

2.  The  necessary  bedding  of  the  judgment  debtor  and 
his  family  who  reside  with  him,  and  the  clothes  in  which 
he  and  his  children  are  dressed,  or  which  cover  them. 

3.  Books  of  the  debtor's  calling,  up  to  the  value  of  300 
francs  to  be  chosen  by  him. 

4.  Machines  and  instruments  used  for  the  purpose  of 
teaching  science  and  art  up  to  the  value  of  the  same  sum 
to  be  chosen  by  the  execution  debtor. 

5.  The  accoutrements  of  soldiers,  according  to  military 
rule,  and  according  to  their  grade. 

6.  The  tools  of  artisans  necessary  for  their  personal 
use. 

7.  Flour  and  simple  articles  6(  food,  necessary  for  the 
personal  consumption  of  the  execution  debtor  and  his 
family  for  one  month. 
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8.  One  cow,  three  lambs,  or  three  goats,  at  the  choice 
of  the  execution  debtor,  with  the  straw,  forage,  and  com 
necessary  for  their  bedding  and  feeding  for  a  period  of 
one  month. 

The  above-mentioned  articles  are  not  liable  to  be  seized 
for  any  kind  of  debt,  except  it  be  due  to  the  State,  unless, 
indeed",  the  debt  is  for  food  supplied  to  the  person  against 
whom  the  execution  has  been  made,  or  for  sums  of  money 
due  to  manufacturers  or  sellers  of  the  said  articles,  or  to 
a  person  who  has  made  a  loan  for  the  purpose  .of  enabling 
them  to  be  purchased,  manufactured,  or  repaired  ;  for 
farm  rent,  and  for  manures  of  land,  for  the  cultivation  of 
which  the  same  have  been  used  ;  rents  of  manufactories, 
mills,  presses,  or  warehouses  dependent  upon  them,  and 
rents  of  places  used  for  the  personal  habitation  of  the 
debtor,  but  the  articles  set  forth  in  (2)  above,  are  not 
seizable  for  any  kind  of  debt  whatever. 

The  next  fourteen  Articles  deal  with  questions  of  detail, 
such  as  the  method  in  w^hich  the  seizure  may  be  made 
under  given  circumstances,  which  do  not  call  for  further 
mention  in  this  place,  but  particulars  of  which  will  be 
found  under  their  respective  headings  in  the  translation 
of  the  Code  contained  at  the  end  of  this  volume,  by 
Article  608,  however,  it  is  provided  that  any  person 
who  makes  claim  to  any  of  the  articles  seized,  or  any  part 
thereof,  or  who  opposes  their  sale,  may  take  proceedings 
for  the  purpose  of  having  his  rights  determined. 

Article  618  provides  that  at  least  eight  days  must  elapse 
between  notice  of  the  seizure  having  been  given  to  the 
debtor  and  the  sale,  and  Article  617  that  the  sale  shall 
take  place  at  the  nearest  public  market  at  the  ordinary 
hour  and  the  ordinary  day  of  such  market,  or  upon  a 
Sunday,  provided  nevertheless  that  the  court  may  allow 
the  articles  to  be  sold  at  any  other  place  where  they  can 
be  dealt  with  to  greater  advantage,  and  the  intended  sale 
must  be  advertised  at  least  one  day  before  it  takes  place, 
by  four  placards  to  be  aflSxed,  one  at  the  place  where  the 
goods  are,  another  upon  the  principal  door  of  the  Com* 
munal  House,  a  third  at  the  market  place  of  the  district, 
or,  failing  that,  at  the  nearest  neighbouring  market  place, 
and  the  fourth  upon  the  principal  entrance  door  of  the 
court-house  of  the  local  justice  of  the  peace,  and,  in  the 
event  of  the  sale  not  taking  place  within  the  district 
or  at  the  market  place  thereof,  a  fifth  placard  must  be 
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displayed  at  the  place  where  the  sale  does  in  fact  take 
place. 

Article  620  deals  with  the  manner  in  which  maritime 
and  river  craft  seized  are  to  be  dealt  with. 

Article  621  with  the  manner  in  which  silver  and  silver 
plate  is  to  be  dealt  with,  and  by  Article  624  it  is  provided: 
that  the  adjudication  of  sale  shall  be  made  in  favour  of 
the  person  who  oflfers  the  largest  sum  to  be  paid  in  cash, 
and  also  that  in  default  of  payment  the  articles  be 
immediately  resold  at  the  expense  and  risk  of  the  person 
who  first  agreed  to  purchase  and  failed  to  carry  out  his 
bargain. 

Article  625,  concluding  this  particular  title,  provides 
that  auctioneers  and  bailiffs  are  to  be  personally  liable  for 
the  price  at  which  the  goods  are  knocked  down,  and  that 
they  shall  not  be  at  liberty  to  derive  any  personal  profit 
from  the  sale  under  penalty  of  having  their  licences 
withdrawn. 

Title  9  deals  with  the  method  of  taking  growing  crops, 
fruit,  and  other  things  of  a  like  nature  in  execution,  and 
provides  the  manner  in  which  after  they  are  taken  they 
are  to  be  sold,  and  the  proceeds  of  sale  distributed.  This 
subject  is  dealt  with  fully  in  Articles  626  to  635,  and  the 
reader  is  referred  to  the  translation  of  these  Articles  later 
on  in  this  volume  for  fuller  details,  should  he  require  to 
consult  them. 

The  next  Title  (10)  is  now  represented  by  the  Law  of 
15th  August,  1854,  which  has  superseded  in  its  entirety 
the  portion  of  the  original  French  Code  of  Procedure 
which  existed  in  its  place.  It  deals  with  the  manner  in 
which  pensions  and  annuities  payable  by  individuals  or 
companies  may  be  taken  in  execution.  Before  execution 
can  be  had  in  respect  of  sums  of  money  coming  due  in 
this  manner,  one  day's  written  notice  must  first  be  given 
to  the  judgment  creditor,  and  such  notice  must  be  served 
upon  him  in  the  same  manner  as  is  provided  for  the 
service  of  writs  of  summons  (exploits  d  ajoumements) — 
for  particulars  of  which  see  Chapter  III.,  p.  12. 

Article  3  provides  that  the  formalities  required  to  be 
observed  in  Articles  570  to  576  of  the  (^ode  of  Procedure 
referred  to  above  (p.  36)  must  be  strictly  adhered  to  by 
the  person  in  whose  hands  the  annuity  or  pension  is  sought. 
to  be  seized,  and  it  goes  on  to  provide  that  if  such  person 
does  not  make  his  declaration  in  accordance  with  such 
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provisions  he  will  probably  find  himself  liable  to  pay  the 
amount  accrued  or  accruing  due  twice  over. 

Article  4  of  this  law  is  of  importance  to  foreigners,  in 
that  it  provides  that  where  the  seizure  is  made  in  the 
hands  of  persons  residing  outside  the  kingdom,  the  notice 
above  referred  to  must  be  served  upon  the  person  paying 
the  annuity,  either  personally  or  by  leaving  the  same  at 
his  place  of  abode,  and  that  the  provisions  of  Article  73  of 
the  Code  of  Procedure  are  to  be  adhered  to  in  effecting 
such  service.  The  notice,  being  served,  affects  as  well 
arrears  as  the  portion  of  the  annuity  which  is  yet  to 
become  due.  Within  three  days  of  the  seizure  having 
been  made  (further  time  being  allowed  to  persons  who 
reside  beyond  a  certain  distance  from  the  court  in  which 
the  proceedings  are  to  be  heard),  the  person  making  the 
seizure  is  bound  to  give  notice  thereof  to  the  execution 
debtor,  and  Article  7  provides  that  when  the  person  liable 
to  pay  the  annuity  is  domiciled  in  the  kingdom  the  time 
within  which  notice  must  be  given  only  runs  from  the 
due  date  of  the  summons  served  upon  the  third  person  in 
whose  hands  the  seizure  is  made.  Within  ten  days  at 
latest  after  notice  given  to  the  person  paying  the  annuity 
the  execution  creditor  must  deposit  at  the  Court  Registry 
his  particulars  and  conditions  (cahier  des  charges),  setting 
forth  the  names,  trade,  or  calling,  and  places  of  residence 
of  the  execution  debtor  and  of  the  person  paying  the 
annuity.  The  particulars  of  the  annuity,  its  amount,  the 
amount  of  the  capital  which  it  represents,  if  there  be  one, 
the  date  and  particulars  of  the  document  creating  it,  par- 
ticulars of  the  registration  if  the  document  is  in  the  nature 
of  a  mortgage,  the  name  and  place  of  residence  of  the 
solicitor  for  the  person  taking  the  proceedings,  the  con- 
ditions of  the  sale,  and  the  reserve  price.  Within  five  days 
after  such  deposit  at  the  registry  (the  additional  number 
of  days  being  allowed  to  provide  for  the  case  of  parties 
residing  at  a  distance),  the  summons  is  to  be  served 
calling  upon  the  parties  interested  to  appear  before  a  judge 
and  to  have  the  matter  disposed  of  judicially,  the  judg- 
ment dealing  with  the  matter  having  to  be  given  within 
ten  days  of  tne  date  fixed  within  which  the  parties  were  to 
appear,  and  the  judgment  ordering  the  sale  must  be 
advertised  by  posters  in  accordance  with  the  provisions 
of  Article  12,  which  will  be  found  set  forth  in  full 
in  the  translation  of  the  Code,  post. 
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Article  16  provides  that  the  assignment  of  the  annuity 
to  the  purchaser  shall  be  notified  as  well  to  the  judgment 
debtor  as  to  the  person  who  pays  the  annuity,  and  that 
such  notice  must  be  served  personally  or  by  leaving  the 
same  at  the  place  of  residence  of  such  parties.  And  it 
must  set  fortn  the  names,  professions,  and  places  of 
residence  of  the  execution  creditor,  the  execution  debtor, 
and  the  person  who  is  liable  to  pay  the  annuity,  as 
well  as  that  of  the  assignee,  the  date  on  which  the  assign- 
ment to  the  purchaser  was  made,  the  price  at  which  it  was 
made,  and  the  name  of  the  notary  who  received  the 
purchase  money.  Should  the  annuity  have  been  taken  in 
execution  by  two  creditors,  the  one  first  giving  notice 
is  to  be  entitled  to  carriaffe  of  the  proceedings. 

After  the  proceeds  of  the  sale  have  been  got  in  by  the 
notary,  Article  28  provides  that  the  distribution  shall  be 
made  in  the  manner  prescribed  in  the  following  Title  11, 
under  the  head  of  distribution  by  way  of  dividend, 
without  prejudice,  however,  to  any  mortgages  which  may 
have  been  registered  anterior  to  the  1st  November, 
1798. 

Title  11  deals  with  the  case  where  goods  or  property 
having  been  sold  under  execution,  the  proceeds  of  sale  are 
insufficient  to  pay  the  whole  of  the  registered  creditors  in 
full,  so  that  such  proceeds  have  to  be  divided  between 
such  creditors  by  way  of  dividend,  having  regard  to  their 
preferential  rights  inter  se. 

A  meeting  has  to  be  called  to  which  each  of  the 
inscribed  creditors  must  be  summoned.  The  creditors, 
after  hearing  what  is  proposed  in  regard  to  distribution, 
may  oppose  the  method  of  distribution  suggested,  and  if 
they  desire  their  opposition  to  be  brought  before  the  judge 
they  may  take  proceedings  for  the  purpose,  and  pending 
the  judge's  decision  the  distribution  shall  be  stayed.  The 
method  of  procedure  under  these  circumstances  is  verv 
similar  to  that  adopted  in  the  distribution  of  an  insolvent  s 
assets  in  England  under  the  Bankruptcy  Act,  or  under  the 
Deeds  of  Arrangement  Act,  where  property  has  been 
assigned  by  a  debtor  to  a  trustee  for  the  benefit  of  his 
creditors  rateably,  except,  of  course,  that  there  are 
formalities  of  procedure  to  be  observed  under  this  Article 
which  do  not  exist  in  England  at  all,  and  full  particulars 
of  these  provisions  will  be  found  in  the  translation  of 
Articles  656  to  672,  post. 
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The  next  Title  deals  with  the  taking  in  execution  of 
immovables  or,  in  other  words,  with  the  taking  of  real 
estate  under  what  would  be  tantamount  to  a  writ  of  elegit 
in  England.  The  original  of  this  portion  of  the  Code  has 
been  superseded  by  the  Law  of  15th  August,  1854,  before 
referred  to,  and  Article  14,  which  replaces  Article  673  of 
the  original  Code,  provides  that  every  execution  levied 
against  real  estate  shall  be  preceded  by  a  written  notice  to 
be  served  either  personally  on  the  party  affected  by  it  or 
by  leaving  the  same  at  his  place  of  residence,  or  at  his 
address  for  service,  and  this  notice  must  be  served  in  the 
manner  prescribed  for  the  service  of  writs  or  summonses 
hereinbefore  referred  to.  At  the  commencement  of  this 
notice  a  copy  of  the  entire  document  setting  forth  the 
execution  creditor's  title  to  levy  the  execution  must  be  set 
out,  unless  the  same  has  already  been  notified  to  the 
debtor  within  three  years  preceding  the  summons.  It 
must  contain  the  usual  notice  of  election  of  an  address  for 
service  within  the  district  of  the  court  having  seisin  of  the 
matter,  and  it  must  state  that  in  default  of  payment  of 
the  amount  claimed  the  immovables  will  be  taken  in 
execution  and  dealt  with.  The  writ  of  execution  must  be 
registered  at  latest  within  fifteen  days  after  its  issue  in 
the  register  kept  for  the  purpose  at  the  Registry  of 
Mortgages  of  the  district  where  the  property  is  situate. 
Should  there  have  been  an  earlier  writ  of  execution  pre- 
sented for  entry,  the  Registrar  must  set  forth  his  refusal 
to  register  the  second  in  the  margin  of  the  proposed 
registration,  and  he  must  set  out  the  date  of  the  earlier 
seizure,  the  names,  addresses,  and  trade  or  calling  of  the 
execution  debtor  and  the  execution  creditor,  a  statement 
of  the  court  in  which  the  execution  proceedings  are  to  be 
heard,  the  name  of  the  solicitor  to  tlie  execution  creditor, 
and  the  date  of  entry.  Should  the  property  seized  not  be 
let  to  tenants  or  farmers,  the  execution  debtor  may  remain 
in  possession  thereof  up  to  the  day  of  sale,  but  his  position 
will  be  that  of  a  judicial  custodian  on  behalf  of  the 
creditors  entitled,  unless  some  creditor  obtains  an  order  to 
the  contrary  from  the  President  of  the  Court  having 
jurisdiction  in  the  matter.  Any  crops  or  fruit  ready  to  be 
gathered  which  are  found  on  the  land  shall  be  sold  by 
auction  or  in  such  other  manner  as  may  be  decided  upon 
by  the  President  of  the  Court,  and  within  such  time  as  he 
may  fix,  and  the  price  realised  shall  be  deposited  in  the 
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treasury,  to  be  distributed  amongst  the  creditors  entitled, 
together  with  the  proceeds  of  sale  of  the  land  from 
which  the  same  have  been  gathered,  and  Article  23 
provides  that  fruits  or  crops  growing  naturally,  or 
as  the  result  of  cultivation,  which  may  have  already 
been  garnered  and  kept  upon  the  property  shall  be 
dealt  with  in  the  same  manner  as  the  proceeds  of  sale 
of  the  realty.  The  execution  debtor's  power  to  deal  with 
property  either  by  sale  or  mortgage  is  gone  immedi- 
ately  after  the  registration  of  the  writ  of  execution  or  if 
the  notice  hereinbefore  referred  to  has  been  perfected, 
provided  nevertheless  that  any  such  alienation  shall  be 
valid,  i£  before  the  date  fixed  for  the  sale  the  person  so 
acquiring  his  title,  deposits  in  the  Treasury  a  sufficient  sum 
to  pay  principal,  interest,  and  costs  due  to  the  creditors 
whose  debts  have  been  inscribed  as  well  as  the  execution 
creditor's  debt  and  those  of  all  other  creditors  who  have 
caused  their  claims  to  be  registered  as  provided  by 
Article  15, 

By  Article  42  the  expenses  of  the  proceedings  and  of 
advertising  the  same  both  by  placards  and  in  the  news- 
papers are  to  be  taxed  by  the  President  or  one  of  the  judges 
of  the  Civil  Court  of  the  district,  the  amount  allowed 
on  taxation  being  publicly  advertised  before  the  com- 
mencement of  the  auction,  and  this  amount  will  first  be 
deducted  from  the  proceeds  of  sale  before  distribution.. 
When  the  sale  is  conducted  by  a  notary  appointed  for 
the  purpose  the  following  persons  are  excluded  from  being 
allowed  to  bid,  viz. : 

!•  All  judges  who  have  taken  any  part  in  the  proceedings  ; 

2.  The  execution  debtor  ; 

3.  The  wife  or  husband  of  the  execution  debtor  ; 

4.  The  guardian  or  curator  of  the  execution  debtor  ; 

5.  The  solicitor  to  the  person  taking  the  execution  pro- 
ceedings (on  his  own  behalf)  ;  and 

6.  All  persons  who  are  notoriously  insolvent. 

Article  49  provides  that  the  purchaser's  title  at  such 
sale  shall  consist  of  the  particulars  and  conditions  of  sale, 
of  the  minute  of  proceedings  relating  to  the  sale 
(proces-verbal  d'adjudication),  and  Article  50  that  such 
minute  of  proceedings  relating  to  the  sale  shall  not  be 
delivered  to  the  purchaser  except  on  condition  of  his- 
handing  to  the  notary  a  receipt  for  the  costs  incurred 
in  the  sale,  and  proving  that  he  has  complied  with  the- 
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provisions,  particulars  and  conditions  which  have  to  be 
43ompIied  with  as  a  condition  precedent  to  such  delivery  of 
title. 

Article  53  provides  that  the  sale  and  assignment  need 
not  be  notified  to  any  person  except  the  judgment  debtor, 
and  that  this  notice  must  be  served  upon  him  either 
personally  or  by  leaving  an  office  copy  thereof  for  him  at 
his  place  of  residence,  and  that  such  office  copy  shall  set 
out  the  names,  trade  or  calling  and  places  of  residence  of 
the  execution  creditor,  the  execution  debtor,  and  the 
purchaser,  the  date  of  the  sale,  the  price  at  which  the 
same  has  been  made,  and  the  name  of  the  notary  who  has 
received  the  proceeds. 

The  next  Title  (13)  deals  with  the  same  subject-matter 
in  cases  in  which  proceedings  arise  out  of  the  sale,  but  as 
these  in  detail  are  not  likely  to  be  of  interest  to  foreign 
readers,  they  are  not  dealt  with  in  this  treatise,  but  the 
reader  is  referred  to  the  translation  of  the  Articles  of  this 
Law — 55  to  109 — and  to  the  original  Articles — 752  to  779 
— as  set  forth,  post. 

Title  15  and  Articles  780  to  805  deal  with  imprison- 
ment as  a  means  of  enforcing  payment  of  debts,  and  it  is 
provided  that  no  such  imprisonment  shall  be  inflicted 
until  one  day's  notice  has  been  given  to  the  debtor, 
requiring  him  to  appear,  and  such  notice  must  set  out 
particulars  of  the  judgment  under  which  he  is  liable  to  be 
so  imprisoned.  The  debtor  is  not  liable  to  be  arrested 
before  sunset  or  after  sundown,  on  legal  fete  days,  in 
churches,  or  other  religious  buildings,  or  whilst  he  is 
engaged  in  prayer,  in  places  dedicated  to  official  business 
ana  during  meetings  for  such  official  business,  or  in  any 
house,  even  his  own,  in  the  absence  of  an  order  to  that 
efifect  by  the  judge  or  justice  of  the  peace  of  the  district, 
in  which  case  the  judge  or  the  justice  of  the  peace  must 
proceed  with  the  bailiff  himself  to  execute  the  warrant  of 
arrest.  The  debtor  is  also  privileged  from  arrest  whilst 
serving  as  a  witness,  or  as  a  juryman,  and  the  warrant  of 
arrest  must  set  forth,  in  addition  to  the  ordinary  particulars 
contained  in  writs  : 

1.  A  recapitulation  of  the  notice  ;  and 

2.  Notice  of  an  address  for  service  in  the  commune 
where  the  debtor  is  to  be  detained  if  the  creditor  does  not 
reside  there. 
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When  the  debtor  is  taken  to  the  prison  it  is  the  warder's 
dnty  to  enter  in  the  register,  as  relating  to  the  debtor, 
the  following  details  : 

(1)  Particulars  of  the  judgment ; 

The  names  and  addresses  of  the  creditor  ; 
His  address  for  service  in  the  Commune  if  he  does 
not  reside  there  ; 

(4)  The  names,  address  and  trade  or  calling  of  the  debtor; 

(5)  Particulars  of  the  amount  of  one  month's  mainten- 

ance money  at  least,  which  has  been  deposited 
for  the  debtor's  maintenance  by  the  execution 
creditor  ;  and 

(6)  A  notification  to  the  eflfect  that  a  copy  has  been  left 

with  the  debtor  personally  as  well  of  the  minute 

of  proceedings  relating  to  the  imprisonment  as 

of  the  entry  in  the  register,  and  the  same  must 

be  signed  by  the  bailiff. 

The   warder    or    custodian   of  the   prison  is  to   enter 

upon  his  register  full  particulars  of  the  judgment  which 

authorised  the  arrest,  and  unless  the  plaintiff  shows  this 

judgment   to  him,  the    prison   authority  must  refuse  to 

receive  the  debtor  and  to  enter  him  on  the  register.     The 

creditor,  before  having  the  right  to  imprison  his  debtor,  is 

bound   to   deposit   a   sufficient   sum    to   provide   for   his 

maintenance,   and   the    amount    so    deposited  cannot  be 

withdrawn  so  long  as  there  are  any  other  warrants  out 

against  the  debtor. 

Article  798  provides  that  any  debtor  so  imprisoned 
shall  be  set  at  liberty  on  his  paying  into  the  hands  of  the 
prison  authority  the  amount  for  which  he  has  been 
arrested,  together  with  the  expenses  of  his  detention,  and 
should  the  incarceration  be  declared  invalid,  the  creditor 
who  brought  it  about  is  rendered  liable  to  an  action 
for  damages  for  false  imprisonment  to  be  brought  by  the 
debtor. 

Article  800  provides  that  a  debtor  who  has  been  legally 
incarcerated  may  obtain  his  discharge  : 

(1)  By  the  consent  of  the  creditor  who  caused  him  to 
be  arrested  and  of  other  persons  holding  warrants  for  his 
arrest,  if  any  such  exist ; 

(2)  By  payment  of  all  sums  due  as  well  to  the  person 
holding  the  warrant  of  imprisonment  as  to  other  persons 
also  holding  warrants  ; 
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(3)  By  purchase  of  the  debt ; 

(4)  By  reason  of  creditors  having  failed  to  make  the 
necessary  deposit  of  maintenance  money  ;  and 

(5)  Should  the  debtor  have  reached  his  70th  year, 
provided  that  he  is  not  a  person  who  has  been  convicted 
of  issuing  fraudulent  mortgages  or  of  other  fraudulent 
practices  (Stellionataire). 

Consent  to  the  discharge  may  be  signed  either  before  a 
notary  or  upon  the  prison  register. 

Applications  for  discharge  have  to  made  to  the  court  of 
the  district  in  which  the  debtor  has  been  imprisoned. 
They  will  be  heard  summarily  by  order  of  the  judge,  to 
whom  an  application  to  that  end  has  been  made,  and 
notice  of  such  applications  must  be  given  to  the  authorities 
of  the  Minist^re  Public  and  shall  be  dealt  with  without 
preliminary  proceeding  at  the  first  sitting  of  the  court 
and  in  priority  to  all  other  cases  standing  for  trial  upon 
the  list. 

The  next  Article  deals  with  cases  in  which  there  is 
urgency  relating  to  executions,  and  provides  that  such 
cases  may  be  taken  out  of  their  turn,  dealt  with 
immediately  and  summarily,  and  the  matter  disposed  of 
with  more  than  usual  expedition,  by  a  jndge  appointed  for 
the  purpose  sitting  as  referee  (en  refere). 
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CHAPTEE  VII. 
PART   II. 

AS    TO    THE    DIFFERENT    KINDS    OF 

PROCEEDINGS    NOT    DEALT    WITH    IN    THE    FIRST 

PART    OF    THE    CODE. 


TITLE  1. 

As  TO  Offers  of  Payment  and  Deposit  of  Funds  or 
Securities  to  Secure  the  Same. 

Sections  812 — 818  make  provision  for  the  debtor's  right 
where  payment  of  a  sum  is  demanded  from  him,  to  offer 
to  pay  or  to  deposit  the  amount  claimed  to  be  due  from 
him,  and  Section  812  more  particularly  provides  that  a 
minute  of  proceedings  relating  to  the  offer  is  to  be  drawn 
up  in  which  particulars  must  be  set  out  of  the  kind  of 
security  which  is  offered,  and  these  are  not  to  be  allowed  to 
be  altered,  and  should  the  offer  be  made  in  specie,  a 
description  thereof  must  appear  in  such  minute. 

The  next  clause  then  goes  on  to  provide  that  the  minute 
shall  also  set  forth  the  creditor's  answer  to  the  offer,  show- 
ing whether  he  accepts  or  refuses  the  same,  and  also 
whether  he  has  signed,  refused  to  sign,  or  stated  his 
inability  to  sign  the  acceptance  or  refusal.  Should  the 
creditor  refuse  the  debtor's  offer,  the  latter  may,  in  order 
to  relieve  himself  from  the  obligation,  deposit  the  sum  or 
the  article  offered  in  accordance  with  the  formalities  pre- 
scribed by  Article  1259  of  the  Civil  Code. 

Any  proceedings  which  may  be  taken  for  the  purpose  of 
obtaining  a  decision  as  to  the  suflSciency  or  insufficiency 
of  the  offer  or  of  the  deposit  made  are  to  be  taken  in 
accordance  with  the  rules  provided  for  making  the 
principal  claim  out  of  which  they  arise,  and  should  the 
application  be  an  interlocutory  one  it  must  be  made  by 
summons. 

Any  judgment  declaring  the  offers  made  sufficient  shall, 
where  no  deposit  has  yet  been  made,  provide  that  in 
default  of  the  creditor  agreeing  to  accept  payment  of  the 
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sum  or  article  offered  the  same  shall  be  deposited,  and  it 
will  provide  for  interest  ceasing  to  run.  Any  deposit 
made,  whether  voluntarily  or  under  an  order,  is  always 
subject  to  opposition,  and  the  remainder  of  the  procedure 
relating  to  these  matters  is  regulated  by  Sections  1257 — 
1264  of  the  Civil  Code. 


TITLE   2. 

As  to  the  Rights  of  Landlords  over  their  Tenants' 
Furniture,  Effects,  and  Crops,  and  as  to  tub 
Rights  of  Distress  and  of  Injunction  against 
Debtors  not  Resident  in  the  Locality. 

Section  819  provides  that  landlords  and  superior  tenants 
of  houses  or   agricultural    properties,  whether   they  are 
held  on  lease  or  not,  may,  after  giving  one  day's  notice 
and  without  any  authority  from  the  judge,  distrain  upon 
their  tenants  for  rent  which  has  become  due,  such  distress 
may  extend  to  crops  and  fruit  found  in  any  buildings 
upon  the  land  itself,  and  may  be  levied  as  well  under 
authority  of  the  judge  of  the  Court  of  First  Instance  of  the 
district  as  by  virtue  of  the  right  arising  from  an  authenti- 
cated document  above  alluded  to.     The  right  of  distress 
also  extends  (as  it  does  in  England  under  statute  8  Ann«, 
c.  14,  s.  2 )  to  goods  which  were  in  the  house  or  upon  the 
farm  at  the  time  when  such  rent  became  due,  and  which 
have  been  moved  without  the  landlord's  consent,  except 
that  in  Belgium  it  is  not  necessary  to  prove,  as  it  is  in 
England,  that  the    goods   were   fraudulently  and    clan- 
destinely   removed    for    the    purpose    of    avoiding    the 
distress,  nor  is  it  necessary  that  th^  same  should  be  levied 
within  five  days,  but  the  Section  provides  that  the  land- 
lord's  rights   over  such  goods  continues  unless  replevin 
of  them  is  ordered  in  accordance  with  Article  2102  of  the 
Civil  Code.     The  goods  and  eflfects  of  under  tenants  upon 
the  land  may  also  be  distrained  for  the  rent  due  to  the 
superior  landlord  to  the  extent,  as  in  England,  of   the 
amount  of  rent  owing  by  the  tenant   to  his  immediate 
landlord,  and  it  is  further  provided  that  a  stay  of  proceed- 
ings under  the  distress  may  be  obtained  upon  proving  that 
the  under  tenants  have  paid  all  rent  due  without  fraud  to 
their  immediate  landlord,  and  they  may  even  justify  pay- 
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ments  made  in  this  way  in  advance  of  their  becoming  due. 
Distress  is  to  be  levied  in  the  same  manner  as  execution 
under  a  judgment  or  a  duly  authenticated  document,  as 
referred  to  herein,  and  the  tenant  distrained  upon  may  be 
appointed  custodian  of  the  property  upon  being  properly 
appointed  in  accordance  witn  the  Code. 

Section  822  provides  that  every  creditor,  even  although 
he  have  no  authenticated  title,  and  without  any  prior  notice 
to  pay  being  given,  may,  by  leave  of  the  President  of  the 
Court  of  First  Instance  of  the  district,  or  of  a  justice  of 
the  peace,  take  in  execution  the  goods  of  his  debtor  who 
resides  elsewhere  which  may  be  found  within  the  commune 
within  which  he  resides.  The  execution  creditor  may 
be  custodian  of  these  if  they  come  into  his  hands,  but 
provided  this  is  not  the  case  a  custodian  is  to  be  appointed 
of  them. 

No  goods  taken  in  execution  or  under  a  distress  in 
accordance  with  the  provisions  of  this  section  shall,  how- 
ever, be  sold  until  the  execution  or  distress  has  been 
judicially  declared  to  be  valid,  and  it  is  further  provided 
that  the  rules  and  regulations  relating  to  executions  of  an 
ordinary  character  above  referred  to  shall  have  eflfect  so 
far  as  the  sale  and  the  distribution  of  the  proceeds  thereof 
is  concerned. 

The  next  two  titles  deal  with  the  rights  of  tenants  to 
replevy  and  as  to  resale  of  goods  which  have  been  sold  at 
an  auction  to  a  person  who  has  not  completed  his  purchase, 
but  as  these  are  not  likely  to  be  of  mucn  interest  to  foreign 
readers  they  are  not  dealt  with  in  detail  in  this  book.  The 
reader,  however,  is  referred  to  the  translation  of  the  Code 
relating  to  them  under  Sections  826 — 831  and  Sec- 
tions 93- -101  of  the  Law  of  15th  August,  1854,  of 
which  a  translation  will  be  found  post. 

Title  5  sets  forth  the  method  in  which  plain  or  office 
copies  of  any  official  document  may  be  obtained  and  as  to 
the  methods  to  be  adopted  in  order  to  secure  an  amend- 
ment thereof  should  this  be  desired,  and  the  first  section 
further  provides  that  any  notary  or  other  person  having 
custody  of  such  a  document  who  refuses  to  deliver  a 
plain  or  office  copy  to  any  person  who  is  entitled  thereto 
shall  be  liable  to  be  summoned  at  short  notice  to  appear 
before  the  President  of  the  Court  of  First  Instance  of  the 
district  to  show  cause  why  an  order  should  not  be  made 
upon  him  to  perform  his  duty  without  the  preliminary  of 
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a  conciliation  meeting  being  held.  The  matter  is  to  be 
dealt  with  summarily,  and  the  judgment  put  into  force  in 
spite  of  opposition  or  appeal.  Provided  any  dispute  arises 
as  to  the  right  of  the  applicant  to  the  copy  for  which  he 
applies,  the  matter  shall  be  dealt  with  by  a  judge  to  be 
appointed  by  the  President  of  the  Court  sitting  as  referee. 

Section  853  provides  that  registrars  and  trustees  having 
custody  of  registers  are  bound  to  supply  plain  or  office 
copies  or  extracts  to  all  persons  demanding  the  same 
at  their  own  expense  under  penalty  of  being  liable  to  pay 
damages  for  refusal  so  to  do,  but  no  second  office  copy  of 
a  judgment  upon  which  execution  can  be  issued  shall  be 
delivered  out  to  the  same  party  except  by  virtue  of  an 
order  made  by  the  President  of  the  Court  giving  such 
judgment,  and  the  formalities  prescribed  with  regard  to 
the  delivery  of  second  office  copies  of  proceedings  before 
notaries  must  be  observed. 

Section  855  provides  that  persons  wishing  to  obtain  an 
order  for  the  rectification  of  a  judicial  document  must  make 
written  application  to  the  President  of  the  Court  of  First 
Instance  of  the  district  for  the  purpose. 

Section  857  provides  that  no  alteration  shall  be  made  in 
the  original  document  itself  after  judgment  to  that  efifect, 
but  that  the  judgment  ordering  the  same  shall  be  entered 
upon  the  register  by  the  proper  officer  as  soon  as  the  same 
is  forwarded  to  him  by  a  note  being  made  in  the  margin 
of  the  record  ordered  to  be  rectified,  and  no  copy  thereof 
shall  subsequently  be  given  out  without  a  copy  also  of  the 
judgment  of  rectification  under  penalty  of  tne  officer  who 
allows  the  same  to  go  out  being  liable  for  damages. 
Should  the  order  for  rectification  be  made  ex  parte  and 
should  the  person  making  the  application  be  dissatisfied 
with  the  judgment,  he  may  within  three  months  from  the 
date  thereof  appeal  to  the  Court  of  Appeal  on  filing  a 
written  application  to  the  President  for  the  purpose,  and 
this  latter  must  fix  a  day  upon  which  the  matter  is  to  be 
dealt  with  after  having  considered  the  conclusions  of  the 
official  representing  the  Minist^re  Public  in  regard  to  the 
matter. 

Title  8  (Articles  8(i5— 874)  deals  with  the  rights  of 
parties  intending  to  marry  so  far  as  separation  of  their 
respective  properties  is  concerned,  and  before  this  title  can 
be  fully  understood  it  is  necessary  that  the  reader  should 
have  in  mind  the  rights  as  between  intending  husbands 
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and  wives,  which  are  provided  for  in  Title  5  of  Book  III. 
of  the  Civil  Code,  under  Articles  1387—1581.  This  title 
provides  that  the  law  does  not  make  any  special  provision 
for  the  rights  of  property  as  between  husband  and  wife, 
but  leaves  it  to  them  to  make  their  own  contracts  and 
arrangements  in  regard  thereto.  But  although  this  liberty 
in  dealing  with  tneir  property  is  given,  the  parties  are 
not  in  their  contract  to  be  at  liberty  to  abrogate  the 
husband's  right  of  marital  control  over  the  person  of  his 
wife  and  children,  or  rights  which  belong  to  the  husband  as 
head  of  the  family,  nor  such  rights  as  belong  by  law  to  the 
survivor  of  the  married  parties,  nor  are  they  to  be  at 
liberty  to  derogate  from  the  prohibitory  provisions  of  the 
Code.  They  are,  moreover,  not  at  liberty  either  to  alter 
the  method  of  succession  provided  by  law  either  so  far  as 
affects  themselves,  their  children,  or  remoter  issue,  except 
in  so  far  as  regards  the  rights  of  their  children  inter  se 
and  without  prejudice  to  the  rights  of  gift  inter  vivos,  or 
testamentary  gifts  which  are  allowed  to  be  made  in 
accordance  with  the  Code.  They  are,  however,  at  liberty 
to  provide  by  their  marriage  contract  that  their  rights  of 
property  shall  be  governed  either  by  the  rules  known  as 
those  of  "Community  of  Goods"  (regime  de  la  com- 
munaute)  or  by  the  method  of  dowry  (regime  dotale). 
As  to  the  rules  applying  to  cases  where  the  method 
adopted  is  community  of  goods,  Chapter  II.  of  this  Title  5 
will  be  found  to  contain  particulars  of  these,  and  as 
to  the  method  of  dowry,  particulars  will  be  found  in 
Chapter  III. 

Chapter  II.  above  referred  to  provides  that  community 
of  goods  may  be  either  legal  or  customary  and  shall  com- 
mence on  the  day  on  which  the  marriage  is  celebrated 
before  the  proper  official,  and  the  parties  shall  not  be  at 
liberty  to  provide  for  its  commencing  on  any  other  date. 
Legal  community  of  goods  is  explained  in  Sections  1401 — 
1408  of  the  Civil  Code  to  relate  to  all  the  goods  which  the 
parties  were  possessed  of  at  the  date  of  the  celebration  of 
their  marriage  and  of  goods  which  come  to  them  during 
the  marriage  by  gift  or  inheritance,  unless  the  person 
giving  or  bequeathing  such  goods  shall  have  otherwise  pro- 
vided :  all  crops,  income,  interest,  and  arrears  of  the  like, 
of  whatever  nature  the  same  may  be,  which  accrue  or  are 
received  during  marriage  arising  from  property  which 
belongs  to  either  of  the  parties  at  the  time  of  the  celebra- 
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tion  of  the  marriage  or  which  come  to  them  during  the 
same  under  whatever  title  it  may  come,  and  also  all 
immoveables  (real  property)  acquired  during  the  mar- 
riage ;  all  debts,  whether  by  way  of  capital  charge, 
arrears,  or  interest  contracted  by  the  husband  during 
the  conjugal  partnership,  or  by  the  wife  with  the  con- 
sent of  her  husband ;  all  arrears  and  interest  which  are 
attributable  personally  to  either  of  the  parties  ;  costs  of 
repairs  to  real  property  which  do  not  belong  to  the 
conjugal  partnership,  the  cost  of  maintenance  of  the 
married  parties  and  the  education  and  bringing  up  of 
their  children,  and  all  other  claims  arising  out  of  the 
marriage,  and  a  variety  of  other  provisions  are  made  in 
regard  to  the  liabilities  of  the  conjugal  partnership  under 
the  Articles  commencing  at  1409  and  ending  at  1420. 
By  Section  1421  the  husband  alone  is  given  the  power  of 
administering  the  property  belonging  to  the  conjugal 
partnership  ;  he  is  given  power  to  sell,  alienate,  and 
mortgage  the  same  without  the  concurrence  of  his  wife. 
He  is,  however,  precluded  from  making  a  gift  of  any 
portion  of  the  real  estate  belonging  to  the  "  community  ' 
or  of  the  whole  thereof  or  of  any  fixed  portion  of  the 
household  furniture,  unless  the  same  is  for  the  establish- 
ment in  life  of  children  born  to  the  parties.  He  is  at 
liberty,  however,  to  dispose,  even  gratuitously,  of  the 
housenold  furniture,  provided  that  he  reserves  the  right 
of  using  the  same.  The  husband's  right  of  testamentary 
disposition  in  regard  to  property  belonging  to  the  conjugal 

Partnership  is  limited  to  his  own  particular  portion  thereof. 
)ispositions  made  by  the  wife  without  the  consent  of  her 
husband,  even  by  judicial  authority,  are  not  allowed  to 
affect  the  property  of  the  community  unless  the  disposition 
made  by  her  is  as  a  public  trader  and  for  the  purpose  of 
her  trade.  She  is  also  precluded  from  rendering  the 
property  of  the  "  community  "  liable  even  for  the  purpose 
of  taking  her  husband  out  of  prison  or  for  setting  up  her 
children  in  life  during  the  absence  of  her  husband  except 
she  shall  have  been  given  power  so  to  do  by  a  judicial 
order.  The  husband  has  control  of  all  the  goods  belong- 
ing personally  to  his  wife,  and  he  only  can  take  steps  to 
protect  or  to  get  possession  of  the  same.  He  is,  however, 
not  at  liberty  to  deal  with  his  wife's  real  property  without 
her  consent,  and  is  liable  for  all  waste  and  dilapidations 
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happening  to  such  property  which  is  attributable  to 
default  in  keeping  the  same  in  repair.  Leases  which  the 
husband  may  nave  made  of  real  property  belonging  to  his 
wife  and  which  exceed  nine  years  in  length  have  no 
validity  in  the  event  of  the  "community"  being  dissolved, 
so  far  as  any  portion  of  the  nine  years  may  yet  remain  to 
run. 

Section  3  provides  for  the  manner  in  which  the  com- 
munity shall  be  dissolved  by  death,  divorce,  judicial 
separation,  or  by  an  order  for  the  separation  of  the  goods, 
but  Article  1443  enacts  that  separation  of  goods  shall 
not  be  ordered  at  the  suit  of  the  wife  unless  her  dowry  is 
in  jeopardy,  and  in  cases  where  owing  to  the  embarrassed 
state  of  her  husband's  afiairs  there  is  reason  to  fear  that 
his  goods  will  not  be  sufficient  to  pay  his  debts  in  full,  and 
then  the  Article  goes  on  to  provide  that  every  voluntary 
separation  of  goods  shall  be  null  and  void. 

Article  1448  provides  that  a  wife  who  has  obtained  an 
order  for  separation  of  goods  shall  still  contribute  to  the 
extent  of  her  ability,  so  far  as  may  be  rendered  necessary 
by  the  position  of  her  husband,  as  well  to  the  expenses  of 
the  home  as  to  those  of  the  education  of  the  children  of 
the  marriage,  and  she  shall  be  liable  to  bear  the  whole  of 
these  if  the  husband  be  without  means.  The  wife  who  has 
been  either  judicially  separated  or  in  regard  to  whom  an 
order  has  been  made  for  the  separation  of  her  goods,  re- 
acquires the  absolute  right  of  direction  of  her  property* 
She  may  sell  or  otherwise  alienate  her  furniture,  but  she 
is  not  to  be  at  liberty  to  dispose  of  her  real  property 
without  the  consent  of  her  husband  unless  she  has  obtained 
a  judicial  order  for  the  purpose  after  her  husband  has 
refused  his  consent.  A  dissolved  community  of  goods 
may  be  re-established  by  the  consent  of  the  two  parties. 
This  may  be  done  by  a  formal  deed  executed  before  a 
notary  and  completed  in  accordance  with  Article  1445 
of  the  Code.  If  this  has  been  done  the  community 
will  be  re-established  and  will  re-take  effect  as  from  the 
date  of  the  marriage,  and  matters  will  be  put  back  into  the 
same  position  in  which  they  were  before  the  separation, 
without  prejudice,  however,  to  acts  done  during  the  time 
that  its  effect  was  abrogated. 

Article  1497  provides  that  the  parties  may  modify  the 
legal  effect  of  tne  community  of  goods  by  any  kind  of 
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agreement  between  themselves  which  is  not  contrary  to 
Articles  1387 — 1390  of  the  Code,  and  the  principal 
modifications  which  may  be  so  allowed  are : 

(1)  That  the  "  community "  shall  not  include  any 
property  except  that  which  is  acquired  after  marriage  ; 

(:J)  That  household  furniture,  either  present  or  future, 
shall  not  be  taken  to  be  part  of  the  "  community,"  or  shall 
belong  thereto  only  in  part ; 

(3)  That  there  shall  be  included  therein  either  the 
whole  or  a  portion  of  the  present  or  future  real  property  ; 

(4)  That  either  of  the  parties  shall  pay  their  personal 
debts  accruing  before  marriage ; 

(5)  That  in  case  of  renunciation  the  wife  may  retake 
possession  of  that  which  she  brought  into  the  "community" 
free  and  discharged  from  any  liabilities ; 

(6)  That  the  survivor  shall  have  a  right  of  pre-emption 
over  the  goods  of  the  deceased  husband  or  wife  (preciput)  ; 

(7)  That  the  parties  shall  be  entitled  to  the  "community  " 
in  equal  proportions  ;  and 

(8)  That  the  "  community "  shall  extend  to  the  whole 
of  the  property  of  both  parties. 

Article  1530  provides  that  a  clause  in  the  marriage 
contract  declaring  that  the  parties  are  married  without 
community  of  goods  does  not  give  to  the  wife  the  right  to 
control  her  property  or  to  receive  the  income  or  yield 
thereof.  Such  income  or  yield  shall  be  taken  to  be 
brought  by  her  to  her  husband  for  the  purpose  of  enabling 
him  to  bear  the  expenses  incident  to  the  marriage.  The 
husband  retains  the  administration  and  control  of  the  real 
and  personal  estate  of  his  wife,  and,  as  a  consequence 
thereof,  the  right  to  enter  into  possession  of  the  whole 
of  the  goods  which  she  brings  as  dowry  or  which  she 
becomes  entitled  to  during  the  marriage,  without  pre- 
judice, however,  to  her  right  of  having  tne  same  restored 
to  her  after  the  marriage  is  dissolved  or  after  an  order  has 
been  made  for  separation  of  goods  by  a  competent  tribunal. 
Should  there  be  amongst  the  things  brought  into  the 
dowry  by  the  wife,  or  which  came  to  her  during  her 
marriage,  articles  which  became  consumed  in  being  used 
{quw  ipso  usu  consumuntur),  provision  must  be  made  in 
the  contract  of  marriage  as  to  their  value,  and  the  husband, 
upon  the  marriage  or  community  being  dissolved,  must 
account  for  the  value  thereof  according  to  the  price  at 
which  the  same  were  estimated.     The  provisions  made  by 
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this  present  paragraph,  however,  are  not  to  be  taken 
to  preclude  an  agreement  that  the  wife  shall  receive 
annually  the  income  arising  from  her  property  to  be  used 
for  her  personal  needs.  Real  property  Drought  into  dowry 
under  the  terms  of  the  present  paragraph  snail,  however, 
not  be  inalienable,  though  it  may  not  be  alienated  without 
the  consent  of  the  husband  or,  in  the  event  of  his  refusal, 
without  a  judicial  order  to  that  effect.  v 

Articles  1536 — 1539  make  provision  for  what  is  to 
happen  when  the  parties  marry  under  the  regime  of 
"  Separation  of  goods  ^^ ;  and  it  is  enacted  that  when  the 
parties  have  entered  into  a  contract  of  this  kind  the  wife 
retains  the  entire  control  over  her  real  and  personal 
property  and  the  enjoyment  of  the  income  arising  there- 
from. Each  one  of  the  married  parties  contributes  to 
the  expenses  of  the  home  in  accordance  with  the  pro- 
visions made  in  their  contract,  and  should  none  be  provided 
for  this  purpose  the  wife  must  contribute  towards  the 
expenses  at  least  one-third  of  her  income.  Under  no 
circumstances,  even  although  so  provided  in  the  contract, 
is  the  wife  at  liberty  to  alienate  her  real  property 
without  the  consent  of  her  husband  first  obtained  or,  upon 
his  refusal,  without  obtaining  a  judicial  order  for  the 
purpose.  Every  authority  given  generally  or  by  the 
contract  of  marriage  to  the  wife  to  alienate  her  re^l 
property  is  null  and  void.  When  a  wife  who  has 
been  judicially  separated  leaves  to  her  husband  the 
enjoyment  of  her  property  the  latter  is  not  bound, 
except  as  the  result  of  an  application  which  may  be  made 
to  him  by  his  wife,  either  upon  the  dissolution  of  the 
marriage  or  upon  an  order,  to  account  for  that  which  he  has 
received  so  far  as  regards  things  consumed  up  to  that  time. 

The  next  chapter  (III.)  of  this  title  deals  with  the 
course  to  be  adopted  where  the  parties  marry  under 
the  dowry  system  (regime  dotale). 

Article  1542  provides  that  the  dowry  may  extend  to  all 
property,  present  and  future,  of  the  wife,  or  to  all  her 
present  property  only,  or  even  to  a  part  of  her  present  or 
future  property,  or  to  one  thing  alone.  A  provision  in 
general  terms  that  the  whole  of  the  wife's  property  shall 
be  included  is  not  to  be  taken  to  embrace  future  pro- 
perty. The  dowry  cannot  be  first  brought  into  existence, 
or  increased,  during  the  marriage.  Should  the  father 
and    mother    jointly    contribute   to   the   dowry    without 
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making  any  distinction  between  the  respective  parts,  the 
same  shall  be  considered  to  be  formed  in  equal  parts  ; 
but  should  the  same  be  provided  by  the  father  alone, 
the  mother,  although  taking  part  in  tlie  contract,  is  not 
bound  to  provide  the  dowry,  but  the  same  shall  be  a 
liability  attaching  to  the  father  only. 

Persons  undertaking  to  provide  a  dowry  are  liable  to  be 
judicially  compelled  to  provide  the  same. 

By  Article  1549  it  is  provided  that  the  husband  alone 
shall  have  the  administration  of  the  dowry  during  the 
marriage,  and  he  alone  has  the  right  to  bring  actions 
against  persons  who  are  debtors  in  respect  of  or  who 
detain  any  portion  of  the  dowry  in  their  hands,  and 
to  receive  the  benefits  and  income  arising  therefrom,  and 
also  to  get  in  and  receive  capital  moneys  which  form  part 
thereof,  provided  nevertheless  that  it  may  be  agreed  by 
the  marriage  contract  that  the  wife  is  to  receive  annually 
upon  her  sole  receipt  any  portion  of  the  income  for  her 
maintenance  and  personal  needs.  Real  property  forming 
part  of  the  dowry  may  not  be  alienated  or  mortgaged 
during  the  marriage  either  bv  the  husband  or  wife,  nor  by 
the  two  together,  excvjpt  in  the  following  cases,  viz. : 

The  wife  may,  with  the  authority  of  her  husband  or, 
upon  his  refusal,  by  judicial  order,  alienate  portions  of  her 
dowry  for  the  purpose  of  establishing  in  life  children  of  an 
earlier  marriage  ;  but  if  she  is  only  authorised  by  a  judicial 
order  she  must  reserve  the  enjoyment  thereof  to  her  hus- 
band during  his  life.  She  may  also,  with  the  authority  of 
her  husband,  use  portions  of  her  dowry  for  the  purpose  of 
establishing  in  life  the  children  of  their  marriage.  The 
real  property  included  in  the  dowry  may  be  alienated 
when  the  same  is  provided  for  by  the  contract  of  marriage 
or  by  judicial  permission,  and  at  auction  after  three 
announcements  have  been  made  of  the  intended  sale  by 
posters — 

(1)  For  the  purpose  of  releasing  either  the  husband  or 
the  wife  from  prison  ; 

(2)  For  the  purpose  of  providing  food  for  the  family  in 
the  cases  contemplated  by  Articles  203,  205,  and  206, 
under  the  heading  of  "  Marriage  "  ; 

(3)  For  the  purpose  of  paying  the  debts  of  the  wife  or 
of  those  who  have  provided  the  dowry  when  such  debts 
accrued  due  on  a  fixed  date  before  that  of  the  contract 
of  marriage ; 
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(4)  For  the  purpose  of  executing  repairs  to  the  structure 
of  any  portion  of  the  real  estate  belonging  to  the  dowry 
which  are  indispensable  ;  and 

(5)  When  such  real  property  is  held  in  joint  tenancy 
witn  a  third  person  and  has  been  held  to  be  not 
partitionable. 

In  all  cases  any  balance  of  price  arising  from  the  sale 
above  the  sum  which  is  necessary  to  make  provision  for 
the  cases  alluded  to  above  remains  part  of  the  dowry,  and 
shall  be  applied  as  such  for  the  benefit  of  the  wife. 

Section  4,  Articles  1574 — 1580,  provides  for  the  para- 
phernalia of  the  wife,  and  it  will  be  seen,  on  a  perusal  of 
Article  1574,  that  all  goods  of  the  wife  which  have  not 
been  put  into  the  dowry  are  to  be  regarded  as  paraphernalia, 
so  that  the  best  English  equivalent  for  this  expression  is 
'*  separate  estate."  Should  all  her  property  be  parapher- 
nalia, and  should  thei*e  be  no  provision  in  the  marriage 
contract  for  making  her  contribute  a  part  towards  tne 
expenses  of  the  joint  establishment,  the  wife  is  liable  to 
contribute  to  the  extent  of  one-third  of  her  income  for 
this  purpose.  She  has  the  control  over  and  enjoyment  of 
the  paraphernalia  during  the  marriage  ;  but  she  is  not  at 
liberty  to  dispose  of  the  same  or  to  take  part  in  any 
judicial  proceedings  relating  thereto  without  the  authority 
of  her  husband,  or,  upon  his  refusal,  without  judicial 
sanction.  Should  the  husband  during  the  marriage  have 
had  the  use  and  enjoyment  of  his  wife's  paraphernalia, 
either  by  her  consent  or  without  opposition  on  her  part, 
he  is  only,  upon  the  dissolution  of  the  marriage  or 
upon  demand  oeing  made  upon  him  by  his  wife,  liable 
to  return  the  capital,  and  is  not  responsible  for  in- 
come or  profit  made  therefrom  during  the  time  that  he 
used  the  same.  Should  he,  however,  make  use  of  his 
wife's  paraphernalia,  in  spite  of  opposition  made  by  her, 
he  is  liable  to  repay  to  her  all  sums  which  he  has  received 
by  way  of  benefit  from  using  the  same. 

The  reader  having  now  before  his  mind  what  the  law  is 
in  regard  to  contracts  as  to  property  between  husband  and 
wife,  it  will  be  possible  for  him  to  understand  the  provisions 
of  Articles  865 — 874  above  referred  to. 

The  first  of  these  Articles  states  that  no  application  for 
separation  of  goods  will  be  entertained  without  the 
preliminary  autnority  of  the  President  of  the  Court,  to  be 
obtained  upon  a  written  application  presented  to  him  for 
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the  purpose.  The  President,  however,  may  give  his 
authority  with  such  restrictions  as  he  thinks  desirable. 
After  the  application  has  been  entered,  the  Registrar's  duty 
is  to  post  a  notice  without  delay  upon  the  notice  board  in 
the  audience  chamber  of  the  court,  and  such  notice  must 
set  forth : 

(1)  The  date  of  the  application. 

(2)  The  christian  and  surnames,  trade  or  calling,  and 
place  of  residence  of  the  parties. 

(3)  The  names  and  address  of  the  solicitor  appointed, 
whose  duty  it  is  to  send  the  said  extract  to  the 
Registrar  within  three  days  of  the  application.  A  like 
extract  shall  be  displayed  upon  the  notice  board  in  the 
audience  chamber  of  the  Tribunal  of  Commerce,  in  the 
Institute  of  Solicitors  practising  before  the  Court  of  First 
Instance,  and  in  that  of  the  Chamber  of  Notaries  of  the 
district  where  the  case  is  to  be  dealt  with,  and  the  regis- 
trars and  secretaries  of  the  said  chambers  are  to  certify 
that  these  provisions  have  been  complied  with.  The  same 
extract  must  be  inserted,  where  the  wife  is  the  claimant,  in 
some  newspaper  published  within  the  district  in  which  the 
court  sits,  and  if  none  such  exists,  then  in  some  paper 
circulating  in  the  county.  Except  for  the  purpose  of 
preservation  of  the  property,  no  judgment  in  the  matter 
shall  be  given  until  one  month  after  the  formalities  above 
referred  to  have  been  complied  with,  and  objection  may  be 
taken  to  want  of  compliance  with  any  of  the  said  formalities 
either  by  the  husband  or  any  of  his  creditors.  The  rights 
of  the  husband's  creditors  to  intervene  in  the  proceedings 
are  provided  for,  and  after  the  judgment  has  been  given  it 
must  be  publicly  read  out  in  court  at  a  sitting  of  the 
Commercial  Court  of  the  district,  and  an  extract  from  it 
must  be  posted  upon  the  notice  board  of  the  Court  of  First 
Instance  of  the  district  and  in  the  Commercial  Court  o£ 
the  district  in  which  the  husband  resides,  even  although 
he  may  not  be  a  trader,  and  should  there  be  no  Com- 
mercial Court,  then  in  the  principal  room  of  the  communal 
house  of  the  husband's  place  of  residence,  and  the  same 
shall  also  be  affixed  to  the  notice  boards  of  the  chambers 
of  solicitors  and  notaries  of  the  district.  If  the  above- 
mentioned  formalities  are  duly  complied  with  the  husband's 
creditors  are  no  longer  at  liberty  to  intervene  after  the 
expiration  of  the  time  limited  above  in  opposition  to 
the  judgment  for  separation  of  goods.    Renunciation  by  the 
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wife  of  her  right  to  community  of  goods  must  be  made 
at  the  registry  in  which  the  proceedings  for  the  separation 
of  goods  nave  been  initiated. 

Title  9  deals  with  the  practice  in  matters  relating  to 
judicial  separation  and  divorce,  and  the  law  in  regard 
to  these  matters  will  be  found  in  Articles  229 — 311  of 
the  Civil  Code,  the  provisions  of  which  are  shortly  as 
follows : 

The  husband  is  entitled  to  claim  divorce  by  reason  of 
his  wife's  adultery.  The  wife  may  sue  for  divorce  on 
account  of  the  husband's  adultery  when  he  has  kept 
his  mistress  in  the  house  in  which  husband  and  wife 
reside.  Both  parties  may  apply  for  divorce  on  account 
of  moral  excesses,  brutality,  or  gross  insults  by  the  one 
towards  the  other.  Condemnation  of  one  of  the  married 
parties  for  a  crime  which  carries  with  it  loss  of  civil 
rights  is  ground  for  the  other  to  apply  for  a  divorce. 
Mutual  consent  persevered  in  by  the  married  parties 
and  expressed  in  the  manner  prescribed  by  law  under 
the  conditions  and  subject  to  the  proof  which  the  law 
requires  is  sufficient  to  establish  the  fact  that  conjugal 
life  is  impossible,  and  is  a  sufficient  ground  for 
divorce. 

The  next  chapter  of  this  portion  of  the  Code  provides 
for  divorce  in  certain  stated  cases. 

Articles  234 — 266  set  out  details  as  to  these  instances 
and  what  the  rights  of  the  parties  accruing  therefrom  are, 
and  the  first  Article  provides  that  whatever  may  be  the 
nature  of  the  facts  or  offences  giving  the  right  to  claim 
divorce,  the  application  must  be  made  to  the  court  of  the 
district  in  which  the  parties  reside.  Should  any  of  the 
facts  relied  upon  by  the  husband  who  is  petitioner  give  rise 
to  a  ground  for  criminal  prosecution  by  the  Government, 
the  divorce  proceedings  are  to  be  suspended  until  after 
judgment  has  been  pronounced  upon  the  same  by  the 
criminal  court. 

Every  petition  for  divorce  must  set  forth  the  facts  relied 
upon,  and  must  be  forwarded,  together  with  the  docu- 
ments in  proof  of  it,  if  there  be  any,  to. the  President  of 
the  Court,  or  to  the  judge  who  acts  in  that  capacity,  by 
whichever  of  the  married  parties  is  the  petitioner,  per- 
sonally, unless  such  person  is  prevented  from  complying 
with  such  requirement  by  reason  of  illness,  in  which  case 
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upon  application  accompanied  by  a  certificate  from  two 

Eractitioners  in  medicine  or  surgery,  or  two  oflScers  of 
ealth,  the  magistrate  shall  attend  at  the  place  of  residence 
of  the  petitioner  in  order  to  take  particulars  of  his  claim. 
The  judge,  after   having  heard  the  petitioner,  and  after 
having  made  to  him  such  remarks  as  he  deems  necessary, 
shall  initial  the  petition  and  the  documents  in  support  of 
it,  and  shall  prepare  a  minute  of  proceedings  relating  to 
everything  wnicii  has  come  to  his  hands.     Such  minute 
of  proceedings  must  be  signed  by  the  judge  and  by  the 
petitioner,  unless  the   latter  is   illiterate,  in   which  case 
mention  shall  be  made  therein  of  the  fact.     The  judge 
then  makes  an  order  at  the  bottom  of  his  minute  of  pro- 
ceedings for  the  parties  to  appear  in  person  before  nim 
upon  a  day  and  at  an  hour  stated,  after  which  a  copy  of 
the  order  is  served  upon  the  respondent.     Upon  the  day 
appointed,  the  judge  makes  to  the  parties,  if  they  appear 
before  him,  or  to  the  petitioner  if  he  alone  appears,  such 
observations  as  he  thinks  proper  for  the  purpose  of  bring- 
ing   about   a   reconciliation.       Should  he   fail    in   this, 
it    is    his    duty   to    prepare  a   minute    of    proceedings 
and  to  order  notice  of  the  petition,  together   with   the 
documents  in  support  thereof,  to  be  communicated  to  the 
State    Attorney,    after    which   it    is    his   duty   to   refer 
the  whole  matter  to  the  court.     Within  three  days  follow- 
ing the  court,  upon  the  report  of  the  President  or  of  the 
judge  acting   for  him,  and  upon  the  conclusions  of  the 
State    Attorney,   either  gives  or   suspend  the  giving  of 
his  leave  to  serve  the  respondent  with  notice  of  thejpetition  ; 
but  should  he  suspend  his  decision,  such  suspension  may 
not  be  for  more  than  twenty  days.     The  petitioner,  in 
pursuance  of  leave   given    by  the  court,  then  cites  the 
respondent  in  the  ordinary  form  to  appear  at  the  sitting 
of  the  court  to  be  held  in  camera  within  the  time  appointed 
by  law.     After  the  expiry  of  the  time  so  notified,  whether 
the  respondent  appears  or  not,  the  petitioner  in  person, 
assisted  by  counsel  if  he  so  desires,  must  state,  or  cause 
to  be  stated,   the  grounds  of  his  petition  ;  he  must  put 
in  evidence  the  documents  in  support  thereof,  and  name 
the   witnesses   whom  he   proposes   to  call.      Should  the 
respondent  appear  in  person,  or  by  a  representative,  he 
or  she  may  put  forward  such  contentions,  whether  they 
have  relation  to  the  grounds  of  the  petition  to  the  docu- 
ments  produced   by  the  petitioner   or  to  the  witnesses 
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named  by  him  ;  the  respondent  must  name  his  or  her 
witnesses,  and  in  regard  to  these  the  petitioner  also  has 
the  same  right  of  objection  as  the  respondent  has  in 
regard  to  the  petitioner  s  witnesses. 

The  Code  then  proceeds  to  deal  with  the  further  steps 
in  the  proceedings,  and  Article  24  provides  that  immedi- 
ately after  the  application  has  been  admitted  the  State 
Attorney  is  to  be  heard,  and  the  court  shall  deal  with  the 
substance  of  the  matter,  if  it  should  appear  to  the  court 
that  it  is  ready  to  be  dealt  with,  if  not  it  shall  allow  the 
petitioner  to  make  proof  of  such  additional  facts  as  may 
be  necessary  to  be  alleged  by  him  and  the  respondent:  to 
do  the  like. 

As  will  have  been  noticed  in  the  earlier  portion  of  this 
book,  proceedings  in  divorce  are  an  exception  to  the  rule 
of  procedure  in  Belgian  courts  that  the  witnesses  are  not 
to  be  heard  by  the  court  itself,  but  by  a  judge  deputed  to 
take  their  evidence  out  of  court,  and  in  pursuance  of  this 
exceptional  treatment  it  is  provided  by  Article  253  that 
the  evidence  of  the  witnesses  shall  be  taken  before  the 
court  itself  sitting  in  camera,  but  in  the  presence  of  the 
State  Attorney,  of  the  parties  and  o£  their  counsel  or 
friends  up  the  number  of  three  on  each  side,  and  the  next 
Article  gives  the  right  to  the  parties  and  to  their  counsel 
to  put  such  questions  to  the  witnesses  as  they  may  think 
proper,  without,  however,  giving  them  the  right  to 
interrupt  them  in  the  course  of  their  evidence.  This  is 
a  very  important  exception  to  another  rule  of  procedure 
referred  to  earlier  in  this  book,  viz.,  that  counsel  appearing 
for  parties  never  have  the  right  to  cross-examine  wit- 
nesses, as  by  giving  them  the  right  to  put  questions  to 
the  witnesses  called  on  behalf  of  the  opposite  side  practi- 
cally the  right  of  cross-examination  is  established,  although 
having  regard  to  the  methods  of  training  and  ideas  of  the 
judges  and  advocates  practising  before  the  Belgian  courts, 
that  which  is  given  as  a  right  in  divorce  cases  to  counsel 
appearing  for  parties  is  in  practice  very  different  to  the 
searching  cross-examination  to  which  we  are  used  in 
English  and  American  courts,  as  the  judge,  not  being 
governed  by  the  same  rules  of  evidence  as  we  are,  and 
not  being  used  to  the  licence  which  is  allowed  to  counsel 
in  English  courts,  always  restricts  the  right  to  a  minimum, 
and  practically  conducts  the  cross-examination  himself. 
Each  witness's  evidence  has  to  be  reduced  into  writing 
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in  addition  to  the  cross-examination  and  observations  to 
which  the  same  has  been  subjected,  and  the  whole  of  this 
must  be  included  in  the  minute  of  proceedings  relating 
to  the  matter,  and  each  of  the  parties  interested  must  sign 
the  same.  If  they  are  unable  to  sign  or  are  illiterate, 
reference  must  be  made  to  such  fact  therein.  After  this 
taking  of  evidence  before  the  court  itself  has  been  gone 
through  so  far  as  the  witnesses  on  both  sides  are  concerned, 
the  court  does  not,  as  with  us,  thereupon  proceed  to  deal 
with  the  matter  and  declare  the  rights  of  the  parties,  but 
notice  of  everything  which  has  taken  place  has  to  be 
given  to  the  State  Attorney,  who  then  appoints  a  person 
to  act  as  reporter.  After  this  order  appointing  a  reporter 
has  been  made,  notice  thereof  must  be  served  upon  the 
respondent  at  the  instance  of  the  petitioner  within  a  time 
to  be  limited  therein,  and  then,  after  all  these  proceedings 
have  been  gone  through,  a  day  is  fixed  for  final  judgment 
to  be  given,  and  upon  the  hearing  of  this  application  for 
final  judgment  the  parties,  or  their  counsel,  are  still  at 
liberty  to  make  such  observations  in  regard  to  the  facts 
proved  as  they  consider  useful  for  the  purposes  of  their 
case  ;  after  hearing  w^hich  the  State  Attorney  states  his 
conclusions,  and  upon  these  conclusions  the  final  judgment 
is  given,  and  this  must  be  done  in  public.  After  the 
divorce  is  decreed,  leave  is  given  to  the  petitioner  to 
appear  before  the  proper  official  to  get  the  records  of  the 
marriage  amended  by  inserting  the  fact  of  the  judgment 
therein. 

After  all  this  has  taken  place,  Article  260  provides  that 
one  year  must  elapse  within  which  to  allow  the  parties  to 
make  up  their  diflferences.  If  within  this  time  the 
diflferences  are  not  made  up,  the  petitioner  may  again 
cite  the  respondent  to  appear  before  the  court  within  the 
times  provided  by  law  to  hear  the  decree  absolute 
pronounced. 

When  the  divorce  is  claimed  upon  the  ground  that 
either  of  the  parties  has  been  guilty  of  an  oflFence 
carrying  with  it  as  punishment  the  deprivation  of  civil 
rights,  the  only  formalities  to  be  observed  are  that  an 
office  copy  in  propei'form  of  the  judgment  of  the  criminal 
court  must  be  presented  to  the  court  to  which  the  applica- 
tion is  made  with  a  certificate  from  the  criminal  court 
proving  that  its  judgment  is  not  capable  of  being  altered 
or  amended  by  any  legal  means.     In  case  there  should 
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be  an  appeal  from  a  judgment  decreeing  divorce  given  by 
a  Court  of  First  Instance,  such  appeal  must  be  entered 
in  the  list  of  the  Court  of  Appeal,  and  dealt  with  as  an 
original  matter.  No  such  appeal  may  he  heard  unless 
it  is  brought  within  three  months  from  the  date  of  the 
pablication  of  the  judgment  given  after  hearing  the 
parties  or  by  default.  The  time  within  which  an  appeal 
must  be  taken  before  the  Court  of  Cassation  in  divorce 
matters  is  three  months  from  the  date  of  the  judgment 
of  the  Court  of  Appeal.  After  the  court  has  finally  dealt 
with  the  petition,  and  the  divorce  has  been  decreed,  it  is 
the  successful  petitioner's  duty  to  give  notice  to  the 
respondent  within  a  period  of  two  months  from  the  date 
of  such  final  judgment  to  appear  before  the  Civil  Registrar 
of  Marriages  of  an  application  to  him  to  register  the 
divorce  following  upon  such  court's  judgment,  and  by 
Article  266  it  *is  provided  that  if  the  petitioner  allows 
such  two  months  to  elapse  without  having  duly  cited  the 
respondent  to  appear  before  the  Civil  Registrar,  he  is  to 
be  deprived  of  the  benefit  of  the  decree  of  divorce  which 
he  has  obtained,  and  is  not  to  be  at  liberty  to  recommence 
proceedings  except  on  account  of  some  fresh  ground 
having  occurred  for  the  same  since  his  original  proceedings 
were  taken,  but  if  such  fresh  ground  arises  he  may  still 
avail  himself  of  the  grounds  which  he  made  use  of  in  his 
original  proceedings. 

Chapter  III.  provides  for  divorce  by  mutual  consent 
under  the  following  circumstances,  viz. : 

Mutual  consent  is  not  a  good  ground  for  divorce 
unless  the  husband  is  at  least  twenty-five  or  the  wife  is 
under  twenty-one,  and  it  is  not  an  admissible  ground  until 
after  two  years  or  later  than  twenty  years  from  the  date 
of  the  marriage,  nor  when  the  wife  is  forty-five  years  old, 
and  in  no  case  is  it  permissible  unless  it  is  autho- 
rised by  the  fathers  and  mothers  of  the  parties  or  by  their 
living  ancestors  according  to  the  rules  prescribed  by 
Article  150  under  the  title  of  "  Marriage."  Parties  who 
have  made  up  their  minds  to  claim  divorce  by  mutual 
consent  are  bound,  as  a  preliminary,  to  make  an  inventory 
and  valuation  of  their  property,  both  real  and  personal, 
and  to  put  their  respective  affairs  in  order,  but  compromise 
(une  transaction)  in  regard  to  their  rights  may  be  allowed 
between   them.      They    must   put   their   agreement   into 
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writing,  and  the  same  must  make  provision  for  the  following 
three  points  : 

(1)  As  to  who  is  to  have  the  custody  of  the  children 
born  of  the  marriage,  whether  such  children  are  born 
either  before  or  after  the  divorce  is  pronounced, 

(2)  In  what  house  the  wife  is  to  reside  during  the  time 
of  proof. 

(3)  What  sum  the  husband  is  to  pay  the  wife  during 
the  same  period,  unless  she  has  a  sufficient  personal 
income  to  provide  for  her  wants. 

The  parties  must  appear  together  in  person  before  the 
President  of  the  Civil  Court  of  the  district  in  which  they 
reside,  or  before  the  judge  representing  him,  and  must 
make  the  declaration  as  to  their  wishes  in  the  presence  of 
two  notaries  brought  with  them.  The  judge's  duty  is  then 
to  use  towards  both  parties  at  the  same  time,  and  to  each 
of  them  separately,  in  the  presence  of  the  two  notaries, 
such  arguments  and  exhortations  having  for  their  object 
the  settlement  of  the  differences  as  he  shall  consider 
desirable.  He  shall  read  to  them  Chapter  IV.  of  the 
Divorce  Law,  dealing  with  the  effects  of  divorce,  and 
point  out  to  them  all  the  consequences  of  that  which  they 
intend  to  do.  If  the  parties  still  persist  in  their  intention 
the  judge  gives  them  leave  to  petition  for  divorce  by 
mutual  consent,  and  they  must  be  required  to  produce  and 
deposit  immediately  in  the  hands  of  notaries  the  certifi- 
cates referred  to  in  Articles  279,  280,  viz.  : 

(1)  The  certificates  of  their  birth  and  marriage. 

(2)  The  certificates  of  birth  and  death  of  all  children 
born  of  the  marriage. 

(3)  A  duly  authenticated  declaration  made  by  the 
father  and  mother,  or  other  living  ancestors,  showing  that 
for  reasons  known  to  them  they  authorise  their  son  or 
daughter,  grandson  or  granddaughter,  as  the  case  may  be, 
to  apply  iFor  the  divorce,  and  that  they  consent  thereto. 

The  fathers,  mothers,  and  ancestors  of  the  married 
parties  shall  be  presumed  to  be  living  until  certificates  of 
their  death  are  produced.  The  two  notaries  must  prepare 
a  detailed  minute  of  proceedings  relating  to  everything 
set  forth  in  the  preceding  Articles,  and  such  minute  is  to 
remain  in  the  possession  of  the  senior  of  the  two  notaries, 
together  with  the  documents  produced  which  are  to  be 
annexed  thereto. 
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After  setting  forth  a  number  of  further  technical  require- 
ments for  perfecting  the  divorce  by  mutual  consent, 
Article  294  provides  that  by  virtue  of  the  decree  allowing 
the  divorce,  and  within  twenty  days  of  the  date  thereof, 
the  parties  shall  appear  together  personally  before  the 
Registrar  of  Civil  Marriages  for  him  to  register  the 
divorce,  and  if  this  time  is  allowed  to  elapse  without  this 
condition  being  complied  with  the  judgment  is  null  and 
void. 

As  TO  Judicial  Separation. 

Articles  306—311,  omitting  Articles  308,  309,  which 
have  been  abrogated  by  Articles  387  and  390  of  the  Penal 
Code,  provide  as  follows  : 

In  all  cases  in  which  there  may  be  ground  for  applica- 
tion for  a  divorce  for  good  cause  (i,e,^  on  the  grounds  set 
forth  in  Articles  229 — 232),  either  of  the  married  parties 
are  to  be  at  liberty  to  apply,  in  lieu  of  a  divorce,  for  an 
order  for  judicial  separation,  and  the  proceedings  incident 
thereto  are  to  be  conducted  in  the  same  manner  as  in  all 
other  civil  actions,  provided  that  this  remedy  is  not  to  be 
allowed  by  consent  of  the  parties.  Whenever  a  decree  of 
judicial  separation  has  been  made  upon  any  other  ground 
except  that  of  adultery  of  the  wife,  and  has  lasted  for 
three  years,  the  party  who  was  originally  respondent  in 
such  proceedings  is  at  liberty  to  claim  a  divorce,  and  the 
court  may  allow  the  same  if  the  original  petitioner,  being 
present  or  duly  summoned,  does  not  immediately  consent 
to  resume  cohabitation,  and  a  decree  of  judicial  separation 
always  carries  with  it  separation  of  goods. 

Title  9,  Part  II.,  Book  I.  of  the  Code  of  Civil  Procedure 
(Articles  875—  881)  then  goes  on  to  provide  that  the  married 
person  who  desires  to  obtain  an  order  of  judicial  separation 
must  present  to  the  President  of  the  Court  of  the  district  in 
which  he  resides,  a  written  application  summarily  setting 
forth  the  grounds,  and  must  annex  thereto  the  documents 
in  support  thereof.  This  application  must  be  dealt  with 
by  an  order  directing  the  parties  to  appear  before  the 
President  on  a  date  to  be  stated  in  such  order.  The 
parties  are  then  bound  to  appear  personally  without  being 
assisted  either  by  solicitor  or  counsel.  The  President 
makes  to  the  parties  such  observations  as  he  may  consider 
necessary  for  the  purpose  of  bringing  about  a  reconciliation,. 
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and  should  he  fail  he  shall  make,  following  the  first  order, 
a  second  order  setting  forth  that  as  he  has  not  been  able 
to  reconcile  the  parties,  they  are  to  be  at  liberty  to  proceed 
without  reference  to  the  Conciliation  Bureau,  and  ne  shall 
by  the  same  order  allow  the  wife  to  proceed  with  her 
application,  and  authorise  her  to  retire  provisionally  from 
the  conjugal  abode  and  reside  in  such  house  as  may  be 
agreed  upon  between  the  parties,  or  as  he  appoints. 
He  shall  order  likewise  that  the  goods  necessary  for  the 
wife's  daily  use  be  handed  over  to  her.  The  matter  then 
proceeds  in  the  form  established  for  other  kinds  of  claims, 
and  is  adjudicated  upon  after  the  conclusions  of  the  public 
authority  dealing  with  the  matter  in  regard  thereto  have 
been  heard.  An  extract  of  the  judgment  pronouncing 
the  judicial  separation  must  be  posted  upon  the  notice 
board  as  well  in  the  audience  chamber  of  tne  court  of  the 
district,  as  in  the  principal  room  of  the  chambers  of 
solicitors  and  notaries,  as  provided  in  Article  872.  So  far 
as  regards  the  divorce,  it  must  be  proceeded  with  as  pro- 
vided in  Articles  229 — 234  of  the  Civil  Code  set  out 
above. 

Chapter  IV.  of  the  same  book  of  the  Civil  Code,  com- 
mencing at  Article  295  and  concluding  with  Article  305, 
deals  with  the  legal  results  of  a  decree  of  divorce,  and  it  is 
first  provided  that  after  a  decree  absolute,  upon  whatever 
ground  the  same  may  have  been  made,  the  parties  cannot  be 
re-united,  and  where  a  divorce  has  been  decreed  for  *'  good 
cause  "  (see  Articles  229 — 232,  ante\  the  divorced  woman 
is  not  to  be  at  liberty  to  re-marry  until  six  months  after 
the  decree.  In  the  event  of  a  divorce  by  mutual  consent 
neither  of  the  parties  is  at  liberty  to  contract  a  fresh 
marriage  until  after  three  years  from  the  date  of  the 
decree  of  divorce.  In  the  event  of  the  divorce  being 
judicially  decreed  by  reason  of  adultery,  the  guilty  party 
is  not  allowed  to  marry  with  the  person  with  whom  he 
or  she  committed  adultery.  Upon  whatever  ground 
the  divorce  is  decreed  other  than  "  mutual  consent,"  the 
guilty  party  loses  all  the  advantages  which  he  or  she  took 
under  tne  marriage  contract,  and  of  anything  that  may  have 
accrued  to  him  or  her  since  the  marriage.  The  innocent 
party  to  the  divorce,  on  the  other  hand,  retains  all  the  rights 
and  advantages  to  which  he  or  she  became  entitled  under 
and  by  reason  of  the  marriage.  Should  neither  of  the 
parties  have  obtained  any  benefit  by  the  marriage,  or  should 
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these  appear  to  be  insufficient  in  order  to  maintain  the 
party  obtaining  the  divorce,  the  court  may  order  the  other 
party  to  provide  out  of  his  or  her  means  alimony  not 
exceeding  one-third  of  the  income  of  such  other  party, 
but  this  alimony  ceases  to  be  pavable  when  it  is  no 
longer  necessary.  The  custody  of  the  children  belongs  to 
the  innocent  party,  unless  the  court,  upon  the  application 
of  the  family  or  of  the  State  Attorney  on  the  ground  of 
considering  it  for  the  benefit  of  the  children,  orders  that 
some  of  tne  children  are  to  be  allowed  to  be  in  the 
custody  of  the  other  party  or  of  some  third  person.  To 
whomever  the  custody  of  the  children  majr  be  confided, 
the  father  and  mother  are  respectively  entitled  to  super- 
vise their  bringing  up  and  education,  and  are  bound 
to  contribute  thereto  so  far  as  they  are  able.  Dissolution 
of  a  marriage  by  judicial  decree  does  not  deprive  the 
children  bom  of  that  marriage  of  any  of  the  advantages 
which  result  to  them  by  law  or  by  the  marriage  settlement 
between  their  father  and  mother,  but  the  rights  of  the 
children  are  no  greater  than  they  would  have  been  but 
for  the  divorce,  if  the  divorce  is  by  mutual  consent,  the 
right  of  property  in  half  of  the  goods  of  each  of  the 
marrftd  parties  passes  as  of  right  as  from  the  date  of  their 
first  declaration  to  children  born  of  the  marriage,  the 
father  and  the  mother  retaining,  nevertheless,  the  enjoy- 
ment of  such  half  until  the  coming  of  age  of  their  children, 
subject  to  liability  to  provide  for  their  maintenance  and 
education  in  accordance  with  their  means  and  station  in 
life,  the  whole  of  which  is  without  prejudice  to  the  other 
benefits  which  may  have  been  assured  in  favour  of  the 
children  by  the  marriage  settlement  of  their  parents. 

The  next  title  of  the  Code  of  Procedure  to  be  dealt  with 
is  Title  10,  which  has  relation  to  the  rights  of  relatives, 
forming  a  family  council,  to  give  their  advice  and  assis- 
tance in  regard  to  matters  affecting  the  interests  of  minors, 
and  Articles  882 — 889  provide  as  follows  : 

When  a  guardian  has  been  nominated  in  his  absence, 
notice  of  the  nomination  is  to  be  given  to  him  within 
three  days  of  the  date  of  the  meeting  at  which  he  was 
nominated.  In  all  cases  in  which  the  deliberations  of  the 
family  council  are  not  unanimous,  the  views  of  each  of 
the  dissentient  members  must  be  set  out  separately  in  the 
minute  of  proceedings  relating  to  the  same.  The  guardian, 
deputy  guardian,  or  curator,  and  even  the  members  of  the 
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family  council,  are  at  liberty  to  appeal  against  the 
decision  arrived  at,  and  any  proceedings  may  be  taken 
against  the  assenting  members  without  the  necessity  of 
first  going  through  the  form  of  endeavouring  to  arrive  at 
a  conciliation  between  them.  The  matter  is  to  be  dealt 
with  summarily,  and  in  all  cases  in  which  the  result  of  the 
deliberation  has  to  be  ratified  by  the  court  a  certified  copy 
of  the  same  must  be  presented  to  the  President,  who  at 
the  foot  thereof  makes  an  order,  which  is  to  be  forwarded 
to  the  public  department  dealing  with  the  matter,  and  it 
is  his  duty  to  appoint  a  judge  to  report  upon  the  matter 
on  a  day  to  be  stated.  The  State  Attorney  must  set  forth 
his  conclusions  at  the  foot  of  the  order,  and  if  the  guardian 
or  other  person  whose  duty  it  is  to  obtain  ratification  does 
not  do  what  is  necessary  within  the  time  appointed,  or 
failing  an  appointed  time  within  fifteen  days,  any  one  of 
the  members  of  the  family  council  is  at  liberty  to  proceed 
to  get  the  same  ratified.  Those  members  of  the  family 
council  who  consider  it  their  duty  to  oppose  the  ratifica- 
tion, must  notify  the  same  by  an  extra-judicial  act  to  the 
person  whose  duty  it  is  to  obtain  the  ratification,  and 
should  they  not  have  been  served  with  the  necessary 
notice,  they  are  at  liberty  to  appear  in  opposition  Hb  the 
judgment  of  ratification  which  is  sought.  All  judgments 
given  in  matters  relating  to  decisions  of  family  councils 
are  subject  to  appeal. 

The  next  two  titles  deal  with  prohibitions  and  the  benefit 
of  cessto  honorum^  but  as  the  former  is  of  very  limited 
application,  and  the  latter  is  practically  superseded  by  the 
law  with  regard  to  insolvency  referred  to  later  on  in  this 
book  in  the  comments  on  the  Commercial  Code,  it  is  not 
thought  necessary  to  do  otherwise  than  refer  the  reader  to 
Articles  890 — 906  of  the  Code  of  Procedure  on  the  two 
subjects. 
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CHAPTEK    VIII. 

INHERITANCE    AND    SUCCESSIONS. 

Book  II.  of  this  Code,  dealing  with  successions  to 
property  of  a  deceased  person,  is  of  great  importance,  bnt 
as  in  the  cases  of  marriage  contracts  and  divorce  referred 
to  above,  it  is  necessary  to  give  the  reader  some  idea  of 
the  provisions  of  the  Civil  Code  in  regard  to  the  matter 
before  dealing  with  this  book,  and  his  attention  is  parti- 
cularly called  to  the  provisions  of  Book  III.,  Title  1, 
Articles  718 — 892  of  tne  Civil  Code  on  the  subject,  the 
most  material  provisions  of  which  are  as  follows  : 

The  law  provides  for  the  order  of  succession  as  between 
legitimate  personal  representatives,  and  in  default  of  these 
the  deceased's  goods  pass  to  his  natural  children,  after 
which  they  pass  to  any  surviving  husband  or  wife,  and, 
should  there  be  none  of  either,  then  they  pass  to  the  State. 
All  the  next-of-kin  (always  referred  to  as  "  heirs  "  in  the 
Code)  upon  the  death  become  entitled  as  of  right  to  all 
goods,  rights,  and  choses  in  action  of  the  deceased,  subject 
to  the  liability  of  paying  all  valid  claims  against  the  estate. 
Natural  children  and  the  surviving  husband  or  wife,  and 
also  the  State,  must  get  themselves  put  into  possession  of 
the  property  by  judicial  order  in  the  manner  provided  by 
law.  In  order  to  be  entitled  to  share  in  the  succession  the 
person  entitled  must  be  in  existence  ;  children  conceived 
and  born  after  the  death  and  children  not  born  alive,  take 
no  interest  in  the  succession.  By  a  statute  dated  27th 
April,  1865,  it  is  provided  that  foreigners  are  to  be  entitled 
to  share  in  successions,  and  to  dispose  of  and  receive  their 
share  of  the  same  in  the  same  manner  as  native  born 
Belgians.  In  cases  of  division  of  property  in  a  succession 
between  parties  entitled,  some  of  whom  are  foreigners  and 
others  Belgians,  the  rights  of  foreigners  are  the  same  with 
regard  to  the  portion  of  the  estate  in  Belgium  as  their 
rights  are  over  that  portion  of  the  estate  which  may  be 
situate  abroad. 

The   following  persons  are  incapable  of  sharing  in  a 
succession,  viz.  : 

(1)  Any  person  who  has  been  found  guilty  of  compass- 
ing or  causing  the  death  of  the  deceased. 
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(2)  Anyone  who  has  brought  an  untrue  capital  charge 
against  the  deceased. 

(3)  Any  claimant  of  full  age  who,  having  known  of 
a  plot  to  murder  the  deceased,  has  not  informed  the 
judicial  authorities  thereof.  But  the  children  of  the  last- 
named  are  not  by  reason  of  their  parents'  fault  excluded 
from  the  succession. 

The  order  of  succession  as  between  children,  grand- 
children, ancestors,  and  collateral  relatives  of  the  deceased 
is  regulated  as  follows  :  The  law  does  not  pay  any  regard 
to  the  method  in  which  the  property  may  have  been 
acquired  in  settling  the  order  of  succession.  As  between 
ancestors  and  collaterals  the  property  is  to  be  divided  into 
two  equal  parts,  one  to  go  to  the  relatives  in  the  paternal 
line  and  the  other  to  the  relatives  in  the  maternal  line. 
Relatives  of  the  half  blood  are  not  excluded  by  those  of 
the  whole  blood,  but  they  take  their  portion  according  to 
their  degree  of  relationship,  subject  to  the  provision  of 
Article  752.  Those  of  full  blood  take  their  portion  both 
in  the  paternal  and  maternal  lines.  There  is  no  represen- 
tation from  the  half  to  the  whole  blood  except  in  cases  in 
which  there  are  no  other  claimants. 

Sections  2 — 5,  Articles  739 — 755,  deal  respectively  with 
the  right  of  representation,  which  is  described  as  a  legal 
fiction  giving  the  representatives  a  right  to  enter  into  pos- 
session according  to  their  respective  degrees  of  relationship. 

Section  3,  Article  745,  deals  with  the  rights  of 
descendants  so  far  as  regards  the  property  of  their 
ancestors,  and  declares  that  neither  sex  nor  age  shall 
give  any  prior  right,  but  that  each  of  the  persons  within 
the  decree  is  entitled  to  an  equal  portion  per  cavita 
when  they  all  belong  to  the  first  degree,  but  if  they 
become  entitled  only  by  representation,  then  they  take  per 
stirpes^  and  not  per  capita. 

Section  4,  Articles  746 — 749,  deals  with  the  case  in 
which  the  deceased  leaves  no  descendants,  brother,  sister, 
nephew,  or  niece,  and  provides  that  the  property  shall  be 
divided  into  equal  halves  between  the  ancestors  in  the 
paternal  and  maternal  lines,  the  ancestors  in  the  nearest 
degree  taking  one-half  to  the  exclusion  of  all  other 
claimants,  ana  provision  is  also  made  for  ancestors  to  take 
their  shares  per  capita. 

Section  5,  Articles  750 — 755,  deals  with  the  rights  of 
collaterals,  and  provides  that  in  the  event  of  the  deceased 
having  left   neither   parent   nor   child  the  brothers   and 


Digitized  by 


Google 


Inheritance  and  Successions.      73 

sisters  become  entitled  to  the  property  to  the  exclusion  of 
all  ancestors  and  other  collaterals.  In  the  event  of  any 
one  of  these  having  died  leaving  children,  such  children 
take  their  parents'  share  between  them  per  stirpes.  If, 
however,  a  husband  and  wife  should  both  die  without 
leaving  issue  them  surviving,  then  the  brothers  and 
sisters  take  no  interest  in  the  deceased's  estate,  but  the 
mother  and  father  divide  same  between  them  in  equal 
shares,  and  should  only  one  parent  be  left,  then  such 
parent  becomes  entitled  to  three-quarters  of  the  estate. 
Whatever  portion  of  the  estate  the  brothers  and  sisters 
take  between  them  they  take  in  equal  shares. 

Chapter  IV.  of  this  book  of  the  Civil  Code  deals  with  the 
case  of  irregular  successions,  and  provides  in  Articles  756 
— 766  for  the  interests  of  natural  children  as  opposed  to 
those  born  in  wedlock.  They  are  declared  not  to  be  legal 
next-of-kin,  and  it  is  stated  that  the  law  gives  them  no 
rights  in  regard  to  the  property  of  their  deceased  father 
and  mother  unless  they  have  been  legally  recognised. 
Their  rights  are  regulated  as  follows : 

If  the  father  or  mother  has  also  left  legitimate  oflFspring, 
their  right  is  to  take  one-third  of  the  portion  which  they 
would  have  been  entitled  to  had  they  been  legitimate,  and 
they  are  entitled  to  one-half  of  this  portion  in  cases 
where  neither  the  father  nor  the  mother  leaves  legitimate 
issue  them  surviving,  but  does  leave  ancestors  and  brothers 
and  sisters,  and  they  are  entitled  to  three-quarters  when 
the  father  and  mother  leave  neither  legitimate  issue, 
ancestors,  brothers,  nor  sisters.  A  natural  child  who  is 
the  only  offspring  is  entitled  to  the  whole  of  the  goods 
when  neither  the  father  nor  the  mother  leaves  any  relations 
within  any  degree  capable  of  inheriting,  but  the  rights  of 
natural  children  do  not  extend  to  those  who  are  born  as 
the  result  of  adultery  or  incest ;  in  regard  to  these  all  the 
law  does  in  their  favour  is  to  entitle  them  to  maintenance, 
and  what  this  maintenance  is  to  be  depends  on  the  fortune 
of  the  father  or  mother  and  the  particular  kind  of  legiti- 
mate successors  who  take  the  estate.  Where  the  father  or 
mother  has  given  the  adulterous  or  incestuous  child  a  trade 
or  calling  enabling  him  or  her  to  make  a  living,  such 
child  is  entitled  to  make  no  claim  whatever  upon  the 
succession.  In  the  event  of  the  death  of  a  natural  child 
without  leaving  issue,  the  father  or  mother  who  has 
legally  recognised  such  child  is  entitled  to  succeed  to  his 
or  her  property.     If  the  two  are  living,  the  same  is  to  be 
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equally  divided  between  them,  provided  the  child  has  been 
legally  recognised  by  both.  Snoald  the  parents  of  such 
natural  child  both  te  dead,  all  goods  which  he  or  she 
has  acquired  pass  to  the  legitimate  brothers  and  sisters,  if 
there  are  any,  in  the  same  form  as  they  were  in  at  the  time 
when  they  were  acquired.  The  Law  of  20th  November, 
1896,  provides  for  tne  riahts  of  the  surviving  husband  or 
wife,  and  abrogates  Article  767,  making  the  following 
rules  applicable  in  lieu  thereof  : 

(1)  When  the  deceased  leaves  neither  relatives  entitled 
to  succeed  nor  natural  children,  the  property  is  to 
belong  to  the  surviving  wife  or  husband,  as  the  case  may 
be,  who  has  been  neither  divorced  nor  judiciallv  separated. 

(2)  The  surviving  husband  or  wife  who  lias  neither 
been  divorced  nor  judicially  separated,  and  who  does  not 
succeed  to  the  whole  of  the  property  of  the  deceased,  is 
entitled  to  a  like  interest  in  the  proceeds  thereof,  upon  terms 
and  conditions  which  are  set  out  in  a  number  of  sub-para- 
graphs which  it  is  not  necessary  to  set  out  here  in  detail. 

Article  768  provides  that  in  default  of  husband  or  wife 
surviving,  and  also  in  default  of  there  being  any  other 
legal  nextrof-kin,  the  succession  goes  to  the  State.  The 
surviving  husband  or  wife  or  the  Ministry  of  State  Lands 
claiming  to  be  entitled  to  the  succession,  is  bound  to  cause 
the  seals  to  be  put  upon  the  property,  and  to  direct 
an  inventory  in  the  form  prescribed  by  law  to  be  made  in 
the  cases  where  successions  are  claimaole  by  virtue  of  the 
law  as  to  benefit  of  inventory.  They  must  make  applica- 
tion to  the  Court  of  First  Instance  of  the  district  in  which 
the  deceased's  property  is  situate,  and  in  which  the  succes- 
sion is  opened,  to  put  them  into  possession,  and  the  court 
is  not  at  liberty  to  deal  with  the  application  until  the  same 
has  been  advertised  three  times,  and  posters  have  been 
displayed  according  to  the  usual  method,  and  after  the 
State  Attorney  has  been  heard  in  regard  to  the  matter. 
The  surviving  husband  or  wife  is  given  power  to  use  the 
household  furniture  during  a  period  of  three  years  on 
condition  of  giving  sufficient  security  for  its  being  handed 
over  should  other  personal  legal  next-of-kin  of  the  deceased 
prove  their  claims  within  such  three  years,  but  after  the 
end  of  that  time  the  security  given  may  be  discharged.  The 
surviving  husband  or  wife,  or  the  Ministry  of  Public  Lands, 
if  they  have  not  complied  with  the  regulations  referred  to, 
may  respectively  be  mulcted  in  damages  at  the  suit  of  the 
legal  next-of-kin,  should  they  come  forward  subsequently. 
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Chapter  V.  treats  of  the  important  question  of  accept- 
ance or  repudiation  of  successions,  and  the  first  Article 
dealing  with  the  matter,  No.  774,  provides  that  a  succes- 
sion may  be  accepted  absolutely  or  subject  to  the  benefit 
of  inventory.     The  meaning  of  this  latter  provision  is  the 
same  us  that  which  was  to  be  found  in  the  Roman  law 
introduced  by  Justinian  under  the  title  of  "  Benejicium 
inventarii^^^   and   the   result   of  it   is   that  if  the  person 
asserting  his  title  in   this   way  makes  an   inventory  of 
the  estate  on  entering  he  is  only  liable  to  those  havine 
claims  on  the  estate  so  far  as  the  estate  will  go  ;  should 
he,  on  the  other  hand,  accept  the  succession  without  this 
condition,  he  puts  himself  into  the  position  of  the  deceased, 
and    becomes    liable    personally   for   the    whole   of    the 
deceased's  debts,  so  that  in  practice,  unless  the  person 
claiming  to  be  entitled  has  a  very  intimate  knowledge  of 
the  deceased's  affairs,  no  interest  in  an  estate  is  accepted 
except  subject  to  this  condition.      No  person  is  bound  to 
accept  a  succession  to  which  he  may  be  entitled  by  law. 
Married   women   are   not  at  liberty  to  accept  the   same 
without  the  authority  of  their  husbands,  or  an  order  of 
the  court  according  to  the  method  set  forth  in  Chapter  VI., 
under  the  Title  of  "  Marriage."    Minors  and  persons  under 
disability  cannot  validly  accept  a  succession   except  in 
accordance  with  the  provisions  of  Articles  217,  219,  and 
461  of  the  Civil  Code,  under  the   Title  of  "Minority, 
Guardianship,  and  Emancipation."     The  result  of  accept- 
ance of  the  succession  is  to  carry  the  acceptor's  title  and 
liability  back  to  the  day  of  the  opening  of  the  succession. 
The  acceptance   may  be  either   express   or   tacit  ;   it   is 
express  when  the  person  exercising  it  assumes  the  position 
of  a  legal  next-of-kin  in  a  deed  either  duly  authenticated 
or  under  his  hand  ;  it  is  tacit  when  the  same  person  does 
an  act  which  presupposes  of  necessity  his  intention   to 
accept   the  succession,  and   which  act  he  could  not   by 
right  do  except  as  a  legal  next-of-kin.     Actions  which 
are   purely  preservative  or   supervisory,   and  which  are 
only  provisional,  are  not  to  be  construed  in  such  a  way  as 
to  charge  the  person  doing  them  with   making  himself 
liable  to  accept  the  succession  unless  he  has  assumed  the 
title  of  legal  next-of-kin.     Disclaimer  of  the  succession  is 
not  to  be  presumed,  and  the  same  can  only  be  made  at 
the  Registry  of  the  Court  of  First  Instance  within  the 
Department    in    which   the   succession    is    opened,    and 
must  be  recorded  in  the  register  kept  for  such  special 
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purpose.  The  person  disclaiming  is  to  be  regarded  as 
never  having  been  entitled,  and  the  share  of  such  person 
disclaiming  passes  as  of  right  to  those  who  were 
entitled  with  him.  Should  the  person  disclaiming  have 
creditors,  these  creditors,  if  the  disclaimer  has  been  made 
to  their  prejudice,  may  apply  to  the  court  for  leave  to 
accept  their  debtor's  share  in  the  succession  in  his  place, 
and  in  this  case  the  disclaimer  is  not  to  be  annulled 
except  in  favour  of  such  creditors,  and  then  to  the  extent 
only  of  their  debts,  but  no  benefit  be  taken  therein 
by  the  disclaiming  personal  representative  himself. 
The  period  of  time  within  which  a  succession  must  be 
accepted  or  disclaimed  is  the  longest  time  provided  by  law 
for  asserting  claims  to  immovables.  So  long  as  this  period 
of  limitation  has  not  expired,  so  far  as  regards  claimants 
who  have  not  disclaimed,  they  still  have  the  right  of 
accepting  the  succession  unless  such  right  has  already 
been  exercised  by  other  claimants,  without  prejudice, 
however,  to  rights  which  may  have  arisen  in  favour  of 
third  parties  with  regard  to  property  belonging  to  the 
deceased's  estate,  whether  by  prescription  or  by  acts  or 
deeds  validly  done  with  or  by  tne  curator  of  a  vacant  suc- 
cession. A  contract  of  marriage  cannot  validly  provide 
for  a  disclaimer  of  the  right  of  succession  to  the  estate  of 
a  living  man,  nor  dispose  of  rights  which  the  person 
entering  into  the  contract  may  eventually  become  entitled 
to  in  such  succession.  Claimants  who  may  either  have 
made  away  with  or  destroyed  property  belonging  to  the 
deceased's  estate  forfeit  the  right  of  disclaiming ;  they 
ipso  facto  become  claimants  pure  and  simple  in  spite  of 
their  disclaimer,  without,  however,  getting  any  benefit 
from  that  portion  of  the  estate  which  they  have  either 
made  away  with  or  destroyed. 

The  next  section  (3)  deals  with  the  subject  of  benefit 
of  inventory  above  referred  to,  and  of  its  effects  upon  the 
liabilities  of  the  claimant  who  exercises  his  option  of 
claiming  the  estate  under  these  terms  and  conditions. 
This  person  must  evidence  his  intention  to  accept  in  this 
manner  by  entering  at  the  Registry  of  the  Court  of  First 
Instance  of  the  district  in  which  the  succession  is  opened 
a  note  upon  the  register  kept  thereat  for  the  purpose. 
This  note  will  not  have  any  effect  unless  it  is  either  pre- 
ceded or  followed  by  the  preparation  of  an  exact  inventory 
showing  the  property  of  which  the  deceased's  estate  con- 
sists, prepared  in  the  form  and  manner  provided  by  law 


Digitized  by 


Google 


Inheritance  and  Successions.  77 

and  within  the  times  hereinafter  set  forth.  The  claimant 
has  three  months  within  which  to  make  his  inventory, 
dating  from  the  date  of  the  opening  of  the  succession  ; 
beyond  this  he  has  a  farther  forty  days  within  which  to 
make  np  his  mind  whether  he  will  accept  or  disclaim,  and 
these  forty  days  commence  to  run  from  the  last  day  of  the 
three  months  above  alluded  to,  or  from  such  earlier  date 
as  the  inventory  was  completed  on.  If,  however,  the 
estate  consists  in  part  of  perishable  articles,  the  claimant 
may,  having  regard  to  his  being  a  prospective  next-of-kin, 
and  without,  by  reason  thereof,  becoming  liable  as  such, 
obtain  a  judicial  order  authorising  him  to  sell  such  portion 
of  the  estate.  This  sale  must  be  made  by  a  public  officer 
after  due  advertisement  thereof.  During  the  time  allowed 
for  making  the  inventory  and  for  deciding  as  to  whether 
or  not  the  position  of  a  legal  next-of-kin  will  be  accepted 
the  claimant  cannot  be  forced  to  assume  this  position,  and 
no  rights  of  action  against  him  in  that  capacity  can  be 
enforced.  Should  he  disclaim  after  the  time  allowed  has 
expired,  or  even  earlier,  all  expenses  legitimately  incurred 
by  him  up  to  that  time  are  payable  out  of  the  estate. 
After  the  expiry  of  the  time  above  alluded  to,  the  claimant, 
in  the  event  of  proceedings  being  taken  against  him,  may 
make  application  for  an  extension  of  time,  which  the 
court  having  seisin  of  the  matter  may  either  grant  or 
refuse,  according  to  circumstances.  Any  legal  costs 
which  may  arise  by  reason  thereof  are  payable  out  of  the 
estate,  if  the  personal  representative  is  able  to  justify  the 
same,  if  he  should  not  have  known  of  the  death,  or  if  the 
time  alluded  to  was  insufficient  either  by  reason  of  the 
place  where  the  goods  were  or  of  disputes  having  arisen  ; 
if  he  fails  to  justify  the  same,  they  then  become  payable 
by  him  personally.  A  personal  representative  (j.€.^  a 
member  of  the  class  of  eflFective  next-of-kin)  found  guilty 
of  making  away  with  any  portion  of  the  estate,  or  who 
knowinglv  and  mala  fide  omits  from  the  inventory 
property  belonging  to  the  estate,  forfeits  the  rights  arising 
from  the  benefit  of  inventory.   These  rights  are  as  follows : 

(1)  That  the  person  having  it  shall  only  be  liable  to  pay 
the  deceased's  debts  up  to  the  total  amount  of  the  value 
of  the  estate  which  he  has  been  able  to  get  in,  and  he 
is  at  liberty  to  relieve  himself  of  all  trouble  by  giving  up 
the  whole  estate  to  the  creditors  and  legatees. 

(2)  He  is  relieved  of  the  danger  of  admixture  of  his 
own  personal  goods  with  those  of  the  deceased,  and  has 
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the  right  of  patting  forward  any  claim  which  he  may 
personally  have  against  the  estate. 

A  next-of-kin  beneficially  interested  is  bound  to  ad- 
minister the  deceased's  goods,  and  must  render  an  account 
of  his  administration  to  the  creditors  and  to  the  legatees. 
His  personal  goods  cannot  be  made^  liable  until  after  ne  has 
been  ordered  to  render  an  account,  and  has  failed  to  comply 
with  his  obligations  in  this  respect.  After  duly  vouching 
this  account,  his  personal  goods  are  only  liable  to  the  extent 
to  which  he  has  personally  benefited  out  of  the  estate,  and 
in  the  administration  of  the  estate  he  is  only  liable  for 
gross  negligence.  He  cannot  sell  the  movable  part  of  the 
estate  except  through  the  medium  of  a  public  official,  and 
by  auction  after  the  usual  notices  and  advertisements  have 
been  published.  If  the  estate  remains  in  the  condition  in 
which  he  found  it,  he  is  liable  for  no  depreciation  in  value, 
except  the  same  was  directly  caused  by  his  personal 
negligence.  All  usual  and  proper  costs  and  expenses  of 
administration  are  payable  out  of  the  estate. 

Section  4,  Articles  811 — 814,  deals  with  vacant  suc- 
cessions, and  provides  that  after  the  time  limited  for 
preparing  the  inventory  and  for  deliberating  has  expired, 
if  no  person  appears  to  claim  the  succession,  if  there  is  no 
known  representative,  or  if  the  parties  known  to  be 
entitled  have  renounced,  it  shall  be  reputed  "  vacant,"  and 
the  Court  of  First  Instance  of  the  Department  in  w^hich 
the  same  is  opened  appoints  a  curator  upon  the  appli- 
cation of  any  person  interested,  or  upon  demand  made  bv 
the  Attorney-General,  and  such  curator,  when  appointed, 
as  his  first  duty  has  to  ascertain  the  condition  of  the  suc- 
cession by  preparing,  or  having  prepared,  an  inventory, 
and  generally  acts  on  behalf  of  the  estate,  and  deals  with 
any  definite  claims  made  against  it  as  may  be  best. 

Chapter  VI.,  Section  1,  deals  with  the  division  of  the 
succession  between  the  diflFerent  parties  interested,  and  in 
Articles  815 — 842,  the  following  provisions  are  to  be  found  : 

In  spite  of  prohibition  to  the  contrary,  no  person 
entitled  is  forced  to  stand  out  of  his  or  her  share  in 
the  succession,  agreement  may  however  be  made  that 
the  division  shall  be  postponed  during  a  limited  time,  but 
such  time  shall  not  exceed  five  years  at  any  one  time, 
although  such  period  may  be  repeated  ;  partition  may, 
however,  be  applied  for,  even  when  one  of  the  parties 
entitled  has  had  separate  enjoyment  of  a  portion  of  the 
goods  belonging  to  the  succession,  if  there  has  been  no  judg- 
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ment  of  prohibition  or  notice  of  opposition.  An  action  for 
partition,  so  far  as  minors  or  persons  under  disability  are 
concerned,  may  be  brought  or  defended  by  their  guardians 
specially  authorised  for  such  purpose  by  the  family  council, 
and  so  far  as  regards  absent  parties  the  same  rights  obtain 
in  favour  of  the  relatives  who  are  put  into  possession.  A 
husband  may,  without  the  consent  of  his  wife,  apply  for  a 
partition  of  the  property,  whether  movable  or  immovable, 
which  belongs  to  the  wife,  and  which  in  her  right  forms 
part  of  the  community  of  goods  between  them.  So  far  as 
regards  the  goods  which  do  not  belong  to  the  community, 
the  husband  may  demand  partition  without  the  wife's 
consent,  and  he  may  in  the  case  only  of  his  being  entitled 
to  the  enjoyment  thereof  apply  for  a  provisional  partition. 
The  co-heirs  of  the  wife  are  not  at  liberty  to  demand  final 
partition  without  bringing  into  the  suit  both  husband  and 
wife.  Partition  actions  and  disputes  arising  in  cases 
relating  to  the  administration  of  estates,  must  be  brought 
and  tried  in  the  court  of  the  district  in  which  the  succession 
is  opened  ;  should  any  one  of  the  parties  entitled  refuse  to 
consent  to  partition,  or  should  disputes  arise  as  to  the 
method  to  be  adopted  in  the  partition,  or  in  regard  to  the 
manner  of  closing  the  matter,  the  court  deals  therewith  in 
a  summary  manner,  and  appoints  one  of  the  judges  to 
report  upon  it,  and  upon  his  report  gives  its  decision. 
The  value  of  immovables  (real  property)  has  to  be  ascer- 
tained by  the  valuation  of  experts  chosen  by  the  parties 
interested  or,  upon  their  refusal  to  agree,  to  a  person, 
appointed  by  the  court,  and  the  same  remark  applies 
to  valuations  of  goods  (movables),  unless  the  same 
have  been  valued  in  the  inventory  according  to  the  usual 
method.  Each  one  of  the  parties  entitled  may  claim  his 
share  of  the  movables  and  immovables  belonging  to  the 
succession  in  specie,  provided,  nevertheless,  that  if  there 
are  execution  creditors,  or  creditors  opposing,  or  if  the 
majority  of  the  parties  entitled  consider  a  sale  necessary 
in  order  to  provide  for  payment  of  debts  and  charges  upon 
the  succession,  the  movables  are  to  be  sold  by  public 
auction  according  to  the  usual  practice.  If  tne  mov- 
ables cannot  be  eventually  divided,  they  must  be  sold 
under  the  court,  the  parties,  however,  if  they  are  of 
full  age,  may  consent  to  the  sale  being  made  before  a 
notary  to  be  agreed  upon  between  them.  When  the 
movables  and  immovables  have  all  been  valued  or  sold,  if 
necessary,  the  judge  appointed  to  deal  with  the  matter 
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may  send  the  parties  before  a  notary  to  be  agreed  upon 
or  named  by  him,  and  such  notary  then  takes  the 
accounts  as  between  the  parties  entitled,  and  finds  the  sum 
due  to  each  of  them.  If  the  report  made  for  the  purposes 
of  division  does  not  set  out  the  particular  articles  which 
are  to  go  to  the  different  parties  interested,  they  become 
entitled  to  an  equal  share  in  the  total  of  the  succession. 
The  lots  for  each  of  the  parties  entitled,  if  all  the  parties 
interested  agree  upon  a  person,  may  be  ascertained  by 
one  of  their  number,  but  if  no  such  person  can  be  agreed 
upon,  the  lots  are  fixed  and  settled  by  an  expert  to  be 
appointed  by  the  judge  having  the  conduct  of  tne  matter, 
and  after  these  lottings  have  been  carried  out  each  of  the 

Ear  ties  entitled  is  to  draw  for  the  particular  lot  to  which 
e  is  to  become  entitled.  Before  proceeding  to  draw  lots, 
however,  each  party  entitled  has  the  right  of  setting  forth 
his  objections  to  the  methods  of  the  lotting,  and  should 
disputes  arise  in  connection  with  the  lottings,  the  same  are 
to  be  referred  to  a  notary,  and  such  notary  prepares 
a  minute  of  proceedings  setting  forth  the  difficulties  which 
have  arisen,  and  the  respective  allegations  of  the  parties, 
and  sends  to  the  judge  appointed  to  deal  with  the 
partition  the  whole  matter  to  be  by  him  adjudicated  upon, 
and  future  proceedings  are  to  be  had  in  accordance  with 
Article  977  of  the  Code  of  Procedure.  Should  all  the 
parties  entitled  not  be  present,  or  should  there  be  amongst 
them  persons  under  disability,  or  persons  under  age 
although  emancipated,  the  partition  must  be  made  by  the 
court  in  accordance  wdth  the  rules  prescribed  by  Article  819 
and  in  the  manner  s^t  forth  in  Article  837.  Should  there 
be  more  than  one  person  under  age  having  interests 
opposed  to  the  general  scheme  of  division,  a  special 
guardian  must  be  appointed  to  represent  each  of  them  in 
connection  therewith.  Any  person,  even  one  who  was 
related  to  the  deceased,  but  who  is  not  within  the  degree 
of  relationship  which  entitles  him  to  take  a  share  in  the 
succession,  and  to  whom  one  of  those  entitled  has 
assigned  his  rights  in  the  succession,  may  be  got  rid  of 
either  by  all  the  parties  entitled  or  by  one  of  them  upon 
payment  of  the  value  of  his  share.  After  the  partition, 
legal  evidence  of  title  must  be  given  to  each  of  the  parties 
who  have  become  entitled  after  division  to  the  portions 
accruing  to  them,  but  the  title  deeds  of  the  property  are 
to  be  held  by  the  person  who  retains  the  greatest  part  of  it, 
he  being  under  liability  to  produce  the  same  to  or  for  the 
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benefit  of  the  other  parties  interested  when  required  so  to 
do.  Where  the '  property  has  been  divided  into  equal 
shares,  the  title  deeds  are  to  be  handed  to  a  person  to  be 
agreed  upon  by  the  parties  interested  to  hold  the  same  on 
their  behalf,  and  if  there  is  any  difficulty  in  choosing  such 
a  per-son,  the  judge  appoints  him. 

As  TO  Bringing  Propbkty  into  Hotchpot. 

Every  person  entitled  to  a  share  in  the  succession  must 
bring  into  hotchpot  for  the  benefit  of  the  other  parties 
entitled  everything,  either  goods  or  money,  which  he  may 
have  received  from  the  deceased  during  his  life  either 
directly  or  indirectly,  and  he  is  not  at  liberty  to  retain 
gifts  nor  to  demand  legacies  made  to  him  by  the  deceased 
unless  such  gifts  or  legacies  have  been  expressly  given  or 
left  to  him  free  from  such  liability.  Even  should  the  gift 
or  legacy  have  been  given  to  him  in  this  manner  the 
person  claiming  to  take  a  share  in  the  succession  may 
only  keep  the  same  up  to  the  value  of  his  share  in  the 
succession,  and  the  excess,  if  any,  must  be  brought  by 
him  into  hotchpot.  A  party  entitled  who  renounces  any 
claim  to  a  share  in  the  succession  may  nevertheless  retain 
a  gift  made  to  him  or  demand  a  legacy  up  to  the  value  of 
his  share.  Expenses  of  maintenance,  apprenticing,  and 
the  ordinary  expenses  of  setting  up  in  life  and  incidental 
to  marriages  are  not  liable  to  be  brought  into  hotchpot. 
The  right  of  demanding  that  property  shall  be  brought 
into  hotchpot  only  applies  as  between  parties  entitled  to 
share  in  the  succession  and  does  not  apply  as  between 
legatees  or  creditors  of  the  succession,  i,€.^  the  parties 
last  named  are  not  entitled  to  require  from  persons  entitled 
to  share  in  the  succession,  and  who  are  also  legatees  or 
donees  that  they  shall  bring  any  portion  of  gifts  or 
legacies  into  the  joint  estate  for  the  purpose  of  augment- 
ing the  same  for  their  benefit.  Any  person  entitled  who 
has  to  bring  into  hotchpot  any  movable  is  entitled  to 
retain  possession  thereof  until  he  has  been  effectively 
repaid  such  sums  as  may  have  been  laid  out  by  him  upon 
it  for  repairs  or  improvements. 

Section  3  of  this  chapter  deals  with  payment  of  debts, 
and  its  provisions  are  contained  in  Articles  870 — 882, 
Article  870  providing  that  the  parties  entitled  shall  con- 
tribute equally  between  them  to  payment  of  the  debts  due 
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from  and  charges  upon  the  succession,  according  to  the 
share  which  each  of  them  becomes  entitled  to.  Article  871 
provides  that  a  universal  legatee  shall  contribute  with  the 
other  parties  entitled  pro  rata  according  to  the  benefit 
which  he  takes,  but  a  particular  legatee  is  not  liable  for  the 
debts  and  charges  unless  the  same  are  charged  by  way  of 
mortgage  upon  the  property  so  left  to  him  as  a  legacy. 
Where  any  movable  forming  part  of  a  succession  is 
charged  with  payment  of  an  annual  sum  by  a  special 
mortgage,  each  of  the  parties  entitled  may  demand  that 
the  charge  shall  be  paid  off  and  the  movable  rendered 
unencumbered  before  proceeding  to  the  formation  of  lots. 
Should  the  parties  entitled  divide  the  succession  in  specie 
the  mortgaged  movable  must  be  valued  upon  the  same 
basis  as  the  other  movables  and  the  capital  value  of  the 
charge  upon  it  deducted  therefrom  and  the  party  who 
becomes  entitled  after  the  division  to  this  particular 
movable  is  alone  liable  for  payment  of  the  sum  secured 
out  of  it,  and  must  indemify  the  other  parties  entitled 
against  the  same.  Each  of  the  parties  entitled  to  share  is 
liable  to  the  extent  of  his  share  personally  for  his  propor- 
tion of  the  debts  and  charges  due  from  the  succession 
without  prejudice  to  a  right  of  recourse  either  against  his 
co-heirs  or  the  universal  legatees  to  the  extent  of  the 
amount  which  he  is  called  upon  to  contribute.  A  par- 
ticular legatee  who  has  liquidated  the  debt  with  which  the 
movable  coming  to  him  was  charged  is  entitled  to  stand  in 
the  shoes  of  the  creditor  whom  he  has  paid  off  as  against 
the  universal  heirs  and  successors. 

The  substantive  law  with  regard  to  the  matter  as  set 
forth  in  the  Civil  Code  having  now  been  dealt  with, 
Book  2,  of  the  Code  of  Procedure,  is  ripe  for  discussion. 
The  first  title  of  this  book  deals  with  the  affixing  of  the 
seals  to  property  left  by  a  deceased  person  which  is  of  a 
tangible  nature,  and  the  provisions  with  regard  to  this 
are  contained  in  Articles  907 — 925,  and  are,  shortly,  as 
follows : 

After  the  decease  and  when  there  is  anything  upon 
which  the  seals  can  be  affixed,  it  is  the  duty  of  the  justice 
of  the  peace  of  the  particular  district  in  which  the  goods 
are  situate,  or  of  his  deputy,  to  aflSx  these  seals,  and  the 
seal  to  be  affixed  must  be  the  official  seal  of  the  particular 
justice  who  affixes  it.  The  persons  entitled  to  demand 
that  the  seal  shall  be  affixed  are  : 
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(1)  Persons  claiming  to  be  interested  in  the  succession 
or  under  a  community  of  goods  in  which  the  deceased 
person  had  a  life  interest. 

(2)  Any  creditor  of  the  deceased  whose  title  is 
executory,  or  who  has  obtained  leave  from  the  President 
of  the  Court  of  First  Instance  or  from  a  justice  of  the 
peace  of  the  district  to  have  the  seals  affixed. 

(3)  If  there  be  no  widow  or  surviving  husband,  next- 
of-kin,  persons  who  lived  with  the  deceased  at  the  time  of 
his  death,  or  domestic  or  other  servants  present  at  the  time 
and  minors  and  other  persons  under  disability  are  at 
liberty  to  require  the  seals  to  be  affixed  without  the  authority 
of  their  guardians  or  curators. 

The  seals  may  also  be  required  to  be  affixed  by  the 
proper  officer  of  the  minist^re  public,  or  upon  a  declara- 
tion of  the  burgomaster  or  of  his  deputy  and  even  as 
of  right  by  the  justice  of  the  peace  : 

(1)  If  an  infant  is  without  a  guardian  and  no  applica- 
tion is  made  by  one  of  his  relatives. 

(2)  If  the  widow  or  surviving  husband  is  absent,  and 

(3)  If  the  deceased  was  a  depositary  of  public  property, 
in  which  last  case  the  seals  shall  only  be  affixed  to  that 
which  is  public  property. 

Should  the  seals  not  have  been  affixed  before  the 
funeral,  the  justice  of  the  pejice  sets  forth  in  his  minute 
of  proceedings  the  time  when  the  same  was  demanded, 
and  the  reasons  why  the  same  has  been  delayed,  and 
such  minute  of  proceedings  must  contain  the  following 
particulars,  viz  : 

(1)  The  date. 

(2)  The  reasons  for  the  seals  being  affixed. 

(3)  The  names,  occupation,  and  residence  of  the 
applicant. 

(4)  If  no  person  makes  the  application  then  the  grounds 
and  at  whose  instance  the  seals  have  been  affixed. 

(5)  Particulars  of  the  order  directing  the  seals  to  be 
affiixed,  if  any  such  has  been  made. 

(6)  What  parties  have  appeared  and  what  statements 
they  have  made. 

(7)  Particulars  of  the  articles  to  which  the  seals  have 
been  affixed. 

(8)  A  short  description  of  the  articles  to  which  the 
seals  have  not  been  affixed. 
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(9)  Particulars  of  the  deposition  made  at  the  time 
when  the  aflSxing  was  concluded  made  by  persons  living 
in  the  neighbourhood  and  showing  that  nothing  has  been 
abstracted  either  directly  or  indirectly  so  far  as  they  are 
aware  ;  and 

(10)  The  appointment  of  a  custodian  to  look  after  the 
same. 

The  keys  of  the  locks  upon  which  the  seals  have  been 
affixed  are  to  remain,  until  the  same  are  removed,  in 
the  hands  of  the  Registrar  to  the  justice  of  the  peace, 
and  a  note  of  this  fact  must  be  set  forth  in  the  minute 
of  proceedings,  and  neither  the  justice  of  the  peace,  nor 
his  Registrar,  is  at  liberty  to  enter  the  house  upon  the 
doors  of  which  the  seals  have  been  affixed  under  a 
severe  penalty  unless  there  is  good  reason  for  the  same 
to  be  evidenced  by  an  order  giving  the  necessary  leave. 
Should  at  the  time  of  the  affixing  of  the  seals  a  will  or 
other  papers  enclosed  in  a  sealed  packet  be  found,  it  is  the 
duty  of  the  justice  of  the  peace  to  make  a  note  of  the 
outward  appearance  of  such  packet,  and  to  initial  the 
covers  in  which  the  same  are  contained  in  the  presence  of 
the  parties  present  at  the  time,  and  he  must  also  set  forth 
the  day  and  hour  on  and  at  which  the  same  was  handed 
by  him  to  the  President  of  the  Court  of  First  Instance^ 
and  these  particulars  must  be  set  out  in  his  minute  of 
proceedings,  which  is  to  be  signed  by  the  parties  present, 
or,  in  the  event  of  their  refusal  to  sign,  a  note  thereof  is  to 
be  made  in  such  minute. 

Any  party  interested  may  at  the  time  when  the  seals 
are  affixed  require  the  justice  of  the  peace  to  search  for  a 
will,  if  any  is  thought  to  exist,  and  should  any  will  be 
found  the  procedure  above  alluded  to  is  to  be  adopted. 
All  sealed  packets  which  are  delivered  over  by  the  justice  of 
the  peace  to  the  President  of  the  (^ourt  of  First  Instance 
are  to  be  opened  by  the  latter,  and  the  contents  ascertained, 
and  should  it  be  found  that  such  contents  form  part  of  the 
succession,  it  is  the  President's  duty  to  make  an  order  for 
them  to  remain  deposited  in  the  registry  until  such  time 
as  they  are  required  for  purposes  of  division  as  part  of 
the  succession.  Should,  nowever,  it  be  found  from  the 
endorsement  upon  any  sealed  packet  that  it  belongs  to 
a  third  person,  the  President  is  to  give  instructions  that 
such  third  person  be  summoned  to  attend  and  see  the 
packet  opened,  and  should  it  be  found  that  the  same  does- 
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not  in  any  way  concern  the  succession,  the  President  shall 
hand  the  same  to  the  person  entitled  thereto,  without 
making  the  contents  known.  Should  an  open  will  be 
found,  it  is  the  duty  of  the  justice  of  the  peace  to  take 
cognisance  of  its  condition,  and  to  act  in  accordance  with 
the  provisions  of  Article  916.  If  any  diflSculties  arise 
with  regard  to  affixing  the  seals,  such  difficulties  are  to 
be  dealt  with  summarily  by  one  of  the  judges  to  be 
appointed  by  the  President,  such  judge  sitting  as  a  referee. 
After  the  preparation  of  the  inventory  has  been  com- 
pleted, the  seals  may  no  longer  be  affixed  unless  the 
inventory  is  attacked  and  an  order  to  this  eflfect  is  made 
by  the  President.  Should  the  affixing  of  the  seals  be 
required  during  the  time  that  the  preparation  of  the 
inventory  is  in  progress,  then  they  may  only  be  affixed  to 
such  objects  as  are  not  at  the  time  included  therein. 
If  there  are  no  personal  effects  the  judge  prepares  a 
minute  of  proceedings  showing  that  there  are  no  effects, 
and  a  minute  of  proceedings  relating  to  the  personal  effects 
which  are  required  for  the  use  of  persons  who  live  in  the 
house. 

In  districts  where  the  population  is  upwards  of  20,000, 
there  shall  be  kept  a  register  relating  to  the  affixing  of 
seals,  and  particulars  shall  be  inserted  therein  within 
twenty-four  hours,  such  particulars  containing — 

(1)  The  names  and  residences  of  the  persons  upon  whose 
effects  the  seals  have  been  affixed. 

(2)  The  name  and  residence  of  the  judge  who  affixes 
the  same,  and 

(3)  The  date  on  which  the  same  has  been  done. 

Title  2  (Articles  926  and  927),  gives  the  right  to  parties 
interested  to  oppose  the  affixing  of  the  seals,  and 

Title  3  (Articles  928 — 940)  provides  for  their  removal. 

The  seals  may  not  be  removed  nor  the  inventory  made 
until  three  days  have  elapsed  since  the  funeral,  if  the  same 
were  affixed  before  that  event  happened,  and  three  days 
aftfer  they  have  been  affixed,  should  the  same  have  taken 
place  after  the  funeral.  If  any  of  the  next-of-kin  are 
infants  unemancipated,  the  seals  may  not  be  removed, 
unless  such  infants  have  either  been  provided  with 
guardians  or  emancipated  before  such  event  happens.  All 
persons  who  have  the  right  to  demand  the  affixing  of 
seals,  also  have  the  right  to  demand  their  removal,  with 
the  exception  of  those  referred  to  in  Article  909,  above 
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referred  to.     In  order  to  bring  about  the  removal  of  the 
seals  the  following  procedure  has  to  be  adopted,  viz  : 

(1)  An  application  to  this  effect  mnst  be  entered  upon 
the  minute  of  proceedings  of  the  justice  of  the  peace. 

(2)  The  judge  must  make  an  order  to  this  effect, 
appointing  a  day  and  time  when  the  same  is  to  be  carried 
out. 

(3)  The  summons  to  take  part  in  the  removal  of  the  seals 
must  be  served  upon  the  widow,  the  surviving  husband, 
the  presumptive  next-of-kin,  the  testamentary  executor, 
or  the  universal  legatees,  if  the  same  are  known,  and  also 
upon  all  persons  who  have  given  notice  of  opposition. 

It  is,  nowever,  unnecessary  to  summon  persons  not 
interested  who  live  at  a  distance  of  five  myriameters,  and 
upwards,  from  the  place  where  the  succession  is  opened, 
but  instead  of  summoning  them,  a  notary,  to  be  appointed 
by  the  President  of  the  Court  of  First  Instance,  may  bo 
summoned  in  their  stead,  and  persons  opposing  are  to  be 
served  with  notice  at  an  address  for  service  to  be  given 
by  them.  All  the  persons  above  referred  to,  who  are 
required  to  be  present,  may  attend  at  every  appointment 
for  the  removal  of  seals,  and  preparation  of  the  inventory, 
either  personally  or  by  proxy.  Persons  opposing  are, 
however,  not  at  liberty  to  take  part  either  personally  or 
by  proxy,  except  on  the  first  occasion  ;  on  subsequent 
occasions  they  must  all  be  represented  by  one  single 
proxy,  to  be  agreed  upon  by  themselves,  or,  failing  this, 
to  be  appointed  by  the  judge,  but  should  any  one  of  the 
opposing  persons  have  interests  adverse  to  those  of  the 
others  he  may  obtain  an  order  to  be  at  liberty  to  attend. 
The  minute  of  proceedings  relating  to  the  removal  of  seals 
shall  set  forth  : 

(1)  The  date. 

(2)  The  names,  address,  and  residence  of  the  applicant. 

(3)  Particulars  of  the  order  directing  the  removal. 

(i)  A  statement  of  the  summons  referred  to  in  Article 
931. 

(5)  A  statement  stating  whether  the  parties  have 
appeared,  and  what  statements  they  have  made. 

(6)  The  appointment,  of  notiiries,  auctioneers,  and 
experts  who  are  to  be  concerned  in  the  matter. 

(7)  A  statement  that  the  seals  have  been  found  intact, 
or,  if  this  is  not  the  case,  as  to  what  alteration  has  been 
found  therein. 
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(8)  Particulars  of  any  application  which  has  been  made 
for  searching  for  a  will ;  the  result  of  the  search,  and  of  all 
other  applications  which  may  have  been  made. 

The  seals  are  to  be  removed  successively,  according  to 
the  order  in  which  the  inventory  progresses,  and  they 
must  be  re-aiBxed  at  the  end  of  each  appointment  on  the 
mutter.  Should  any  articles  or  papers  not  belonging  to 
the  succession  be  found,  the  same,  on  being  claimed  by 
third  persons,  are  to  be  handed  to  them. 

Title  4  (Articles  941 — 944)  deals  with  the  preparation 
of  the  inventory,  and  provides  that  all  persons  who  are 
entitled  to  demand  the  removal  of  the  seals  are  also  to  be 
entitled  to  demand  the  preparation  of  the  inventory.  The 
same  must  be  prepared  in  the  presence — 

(1)  Of  the  surviving  husband  or  widow. 

(2)  Of  the  presumptive  next-of-kin. 

(3)  Of  the  testamentary  executor,  if  any  will  is  known 
to  exist. 

(4)  Of  universal  donees  or  legatees,  and  in  addition  to 
the  formalities  prescribed  in  the  case  of  legal  acts  done 
before  notaries,  the  inventory  must  set  forth — 

(1)  The    names,   occupations,   and   residences    of    the 

applicants  or  persons  appearing.  Persons  failing 
to  appear  and  persons  who  are  known  to  be 
absent — if  any  such  persons  are  known. 

(2)  Of  the    notary  appointed  to   represent   classes  of 

persons,  of  the  auctioneers  and  experts,  and 
particulars  of  the  order  appointing  a  notary  to 
represent  absent  or  defaulting  parties. 

(3)  A  statement  of  the  place  where  the  inventory  is 

made. 

(4)  A  description  and  valuation  of  the  property. 

(5)  Particulars  of  the  quality  and  weignt  of  silver  and 

silver  plate. 

(6)  Particulars  of  securities. 

(7)  A  list  of  papers  ;  the  same  to  be  numbered,  the 

first  and  last  numbers  only  being  mentioned. 

(8)  Particulars  of  assets  and  liabilities,  if  such  appear. 

(9)  A  statement  of  the  oath  which  was  administered 

upon  the   closing  of  the  inventory  to  those  in 
wnose  possession  the  articles  remained,  showing 
that  nothing  has  been  disturbed,  and 
i^lO)  Into  whose   hands  the  articles  and   papers  have 
been  delivered,  if  necessary. 
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Should  any  difficulties  arise  in  regard  to  the  preparation 
of  the  inventory,  or  should  application  be  made  for  the 
judicial  administration  of  the  goods  belonging  to  the 
community,  or  the  succession,  or  for  any  other  purpose, 
the  notaries  appointed  must  remit  the  parties  to  their 
rights  before  a  judge  sitting  as  referee,  such  judge  to  be 
appointed  by  the  President  of  the  Court  of  First  Instance. 

Title  0  (Articles  945 — 952)  provides  for  the  sale  of  the 
personal  property  of  the  deceased,  and  provision  is  therein 
made  for  a  sale  pursuant  to  Article  826  of  the  Civil  Code, 
referred  to  above,  being  carried  out  in  the  manner  pre- 
scribed by  Article  617  of  the  Code  of  Procedure,  to  which 
the  reader  is  referred.  The  sale  is  ordered  upon  the 
application  of  one  of  the  parties  interested,  and  takes 
place  under  an  order  to  be  made  by  the  President  of  the 
Court  of  First  Instance,  such  sale  to  be  conducted  by  a 
public  official.  When  such  order  has  been  made,  all 
parties  entitled  to  take  part  in  the  preparation  of  the 
inventory,  unless  they  reside  more  than  five  myriameters 
away,  must  be  summoned,  and  should  any  difficulty  arise, 
such  difficulty  shall  be  adjudicated  upon  by  the  before- 
mentioned  President.  The  sale  must  take  place  in  the 
district  where  the  goods  are  found,  in  the  absence  of  an 
order  to  the  contrary,  it  may  take  place  in  the  absence  of 
the  parties,  and  if  all  the  parties  who  are  of  full  age  are 
present  to  agree,  no  other  person  being  interested,  none  of 
the  above  formalities  are  obligatory. 

Title  6  deals  with  the  sale  of  real  estate  belonging  to 
the  succession,  and  the  articles  contained  therein  are 
Nos.  953 — 965.  If  all  the  parties  entitled  to  the  real 
estate  are  of  full  age,  they  may  agree  between  themselves 
as  to  how  the  same  shall  be  sold,  but  if  there  are  any 
infants  interested  the  sale  cannot  take  place,  or  be 
ordered,  until  after  their  relatives  have  had  an  opportunity 
of  considering  and  looking  after  their  interests,  tnis,  how- 
ever, does  not  apply  where  the  real  estate  belongs  partly 
to  persons  of  full  age,  and  partly  to  minors  ;  under  these 
circumstances  the  sale  will  be  ordered  upon  the  application 
of  the  persons  of  full  age  entitled  alone.  Where  a  sale 
by  auction  is  ordered,  the  same  proceeds  upon  a  document 
known  as  a  "  Cahier  des  charges,"  which  expression  can 
almost  exactly  be  translated  as  ''  (Jonditions  and  particulars 
of  sale."  The  only  difference  between  the  ordinary  par- 
ticulars and  conditions  of  sale  as  used  in  England,  and 
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that  contemplated  by  the  '*  Cahier  des  charges,"  being  that 
the  latter  is  an  oflBcial  document,  and  forms  part  of  the 
procedure,  whereas  the  former  is  practically  part  of  the 
materials  for  a  contract  prepared  by  and  between  the 
parties  themselves.  This  "  uahier  des  charges "  must 
contain  the  following  information,  viz.  : 

(1)  A  statement  of  the  judgment  affirming  the  decision 
of  the  infant's  relatives. 

(2)  A  statement  of  the  title  to  the  property. 

(3)  Particulars  of  the  properties  to  be  sold  and  the 
valuation  put  upon  them. 

(4)  The  conditions  under  which  the  sale  takes  place. 
Should  the  sale  be  a  judicial  one  the  '*  Cahier  "  must  be 

read  out  in  the  auction  room  before  the  sale  proceeds,  and 
the  ultimate  conveyance  is  not  allowed  to  be  made  until 
six  weeks  at  least  from  the  date  of  the  first  auction.  The 
preparatory  announcement  has  to  be  advertised  by  auction 
bills,  which  must  set  forth  a  summary  statement  of  the 
property,  the  names,  occupations  and  residences  of  the 
infant,  of  the  guardian  and  of  any  deputy  guardian,  and 
the  address  of  the  notary,  if  the  sale  takes  place  before  one. 
These  auction  bills  must  be  displayed  on  three  successive 
Sundays : 

(1)  On  the  principal  door  of  each  of  the  buildings 
included  in  the  sale. 

(2)  Upon  the  principal  doors  of  the  communal  house  in 
each  of  tne  districts  in  which  the  property  is  situate,  and 
if  the  property  is  situate  in  Paris,  upon  the  principal  door 
only  of  the  municipal  house  of  the  district  in  which  such 
property  is  situate. 

(3)  Upon  the  outer  door  of  the  Court  which  authorised 
the  sale  and  upon  that  of  the  notary,  if  one  has  been 
appointed,  to  conduct  it. 

Advertisements  to  the  same  effect  as  the  auction  bills 
must  also  be  inserted  in  a  newspaper  circulating  in  the 
locality. 

If  upon  the  day  appointed  for  the  ultimate  sale  the  price 
at  which  the  property  is  valued  is  not  reached,  the  court 
has  power  to  order,  upon  the  consent  of  the  infant's 
relatives,  that  the  property  shall  be  sold  to  the  highest 
bidder  even  although  the  price  offered  may  be  below  that 
of  the  valuation,  and  the  provisions  of  Article  701  with 
regard  to  sales  of  real  property  under  executions  are  to  be 
observed. 
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Title  7,  Arts.  966 — 985,  provides  for  the  partition  of  real 
estate  between  parties  entitled  thereto  through  the  medium 
of  a  notary  to  be  appointed  by  the  court  ordering  such  parti- 
tion to  be  made,  and  it  also  deals  with  the  method  in  which 
disputes  arising  in  connection  with  the  proposed  partitions 
shall  be  dealt  with  by  the  judge  to  whom  the  matter  is 
assigned. 

Title  8,  Arts.  986—996,  deals  with  the  subject  of  the 
benefit  of  inventory,  and  by  its  first  article  lays  down  the 
preliminary  condition  that  an  heir  may  before  assuming 
the  position  of  heir  if  he  desires  to  take  a  benefit  in  the 
succession  in  accordance  with  the  Civil  Code,  must  procure 
himself  to  be  authorised  to  proceed  to  sell  all  the  immov- 
ables belonging  to  the  succession,  and  when  he  desires  so 
to  do,  this  shall  be  brought  about  by  a  written  appli- 
cation to  the  President  of  the  Court  of  First  Instance  in 
the  district  in  w^hich  the  succession  is  opened.  The  sale, 
if  ordered,  must  be  conducted  by  a  public  official  appointed 
in  accordance  with  the  provisions  of  Articles  617,  945, 
and  989  above  referred  to,  and  also  in  accordance  with 
Article  805  of  the  Civil  Code.  Should  a  beneficial  heir 
sell  immovables  without  complying  with  the  terms  of  the 
present  title,  he  is  liable  to  all  the  consequences  naturally 
accruing  to  the  position  of  heir  without  being  protected 
by  the  condition  attaching  to  the  benefit  of  inventory. 
Should  any  legal  proceedings  become  necessary  in  regard 
to  the  partition  sale,  or  distribution  of  real  estate  forming 
part  of  the  succession,  such  proceedings  are  to  be  taken  by 
the  beneficial  heir  against  the  other  heirs,  and  if  there 
are  none,  the  same  are  to  be  taken  against  the  curator 
appointed  with  the  benefit  of  inventory,  who  is  appointed 
in  the  same  manner  as  one  charged  with  the  custody  of  a 
vacant  succession. 

Title  9  deals  with  the  renunciation  of  the  right  to  share 
in  community  of  goods  or  in  a  succession,  and  in  its  one 
article  provides  that  such  renunciation  shall  be  efi^ected  by  a 
written  statement  to  that  effect  made  at  the  registry  of  the 
court  within  the  district  of  which  the  dissolution  of  the 
community  or  the  opening  of  the  succession  has  been 
carried  out,  and  it  is  to  be  entered  in  a  register  provided 
for  the  purpose  and  kept  in  accordance  with  Articles  784 
and  1457  of  the  ('ivil  Code,  without  the  necessity  for  any 
other  formality  being  observed. 
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Title  10,  Arts.  998—1002,  provides  that  after  the  time 
has  expired  within  which  the  inventory  is  to  be  made, 
should  no  person  appear  who  claims  the  succession,  should 
there  be  no  known  person  entitled  thereto,  or  should  all  the 
persons  known  to  be  entitled  have  renounced,  as  above,  the 
succession  shall  be  regarded  as  *'  vacant,"  and  a  curator 
ap{)ointed  in  respect  of  it  in  accordance  with  Article  812 
of  the  Civil  Code,  and  when  he  is  so  appointed  his  first 
duty  is  to  ascertain  and  reduce  into  concrete  form  the  state 
and  condition  in  which  he  finds  the  succession  by  means 
of  an  inventorv,  'should  none  have  been  made,  and  to 
cause  the  movables  to  be  sold  as  prescribed  by  Articles  341 
and  945  of  the  Code  of  Procedure.  The  sale  of  immov- 
ables belonging  to  communities,  however,  shall  not  be 
proceeded  with  except  in  accordance  with  the  provisions  of 
the  Title  of  the  Code  which  deals  with  the  benefit  of 
inventory,  and  also  in  accordance  with  the  provisions 
of  the  Law  of  12th  June,  1816,  and  of  the  Decree  of  12th 
September,  1822,  affecting  infants.  As,  however,  these 
two  statutory  provisions  only  deal  with  details,  the  con- 
sideration of  which  is  not  thought  to  be  of  much  interest 
to  foreigners,  they  are  not  translated  in  this  work,  nor  is 
it  thought  worth  while  to  further  refer  to  them. 


Digitized  by 


Google 


(    92    ) 
CHAPTEE    IX. 

ARBITRATIONS. 

The  only  remainiDg  title  now  to  be  dealt  with  in  the 
Code  of  Procedure  is  that  included  in  Book  III.,  Articles 
1003 — 1027,  dealing  with  arbitrations.  To  begin  with, 
this  book  provides  that  all  persons  shall  be  at  liberty  to 
enter  into  compromises  of  their  rights  in  so  far  as  they 
have  power  to  deal  therewith.  They  are,  however,  pre- 
cluded from  compromising  or  arbitrating  upon  gifts  or 
legacies  given  or  left  for  the  express  purpose  of  provid- 
ing lodging  and  clothes,  as  to  separations  between  husband 
and  wife  and  divorces,  as  to  questions  affecting  the  State, 
and  also  as  to  all  questions,  notice  of  which  has  to  be  given 
to  the  Ministere  Public.  The  jurisdiction  of  the  arbitrator 
only  lasts  for  three  months,  including  the  day  on  which  he 
is  appointed.  During  the  pendency  of  the  arbitration,  i.e,^ 
of  such  period  of  three  months,  the  arbitrators'  appointment 
cannot  be  revoked  except  by  the  unanimous  consent  of  all 
the  parties  interested.  The  parties  and  the  arbitrators  are 
to  be  bound  in  their  conduct  of  the  arbitration  by  the 
periods  of  time  and  the  forms  of  procedure  established  for 
use  in  the  courts,  unless  the  parties  otherwise  agree  : 

The  parties  may  both  during  the  arbitration  proceedings 
and  afterwards  bind  themselves  not  to  appeal.  The  arbi- 
tration proceedings  come  to  an  end — 

(1)  By  the  death,  refusal  to  act,  banishment  or  inability 
to  act  of  one  of  the  arbitrators,  unless  the  submission 
provides  that  it  shall  be  proceeded  with  in  spite  of  these 
facts,  or  unless  it  provides  for  such  displaced  arbitrator 
being  replaced  by  another  person  to  be  chosen  by  the 
parties  or  by  the  remaining  arbitrators. 

(2)  By  the  expiry  of  the  time  provided,  or  of  three 
months  if  no  time  has  been  provided  ;  and 

(3)  By  the  arbitrators  being  unable  to  agree  unless 
they  have  been  empowered  to  appoint  an  umpire. 

The  arbitrators  are  not  allo\^ed  to  leave  the  country, 
and  their  appointment  cannot  be  revoked  unless  for  some 
cause  arising  subsequent  to  the  date  of  the  submission. 

Each  of  the  parties  is  bound  to  formulate  his  defence 
and  to  produce  his  documents  in  support  thereof,  within 
fifteen  days  at  least  from  the  date  of  the  submission,  and 
the  arbitrators  must  base  their  finding  upon  the  evidence 
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which  is  brought  before  them.  The  award  must  be  signed 
by  each  of  the  arbitrators,  and  if  there  are  more  than  one, 
should  the  majority  refuse  to  sign,  the  other  arbitrators 
must  insert  a  statement  in  their  award  to  that  effect,  and 
the  award  will  then  have  the  same  effect  as  though  it 
had  been  signed  by  all  the  arbitrators.  In  the  event  of  a 
difference  of  opinion,  should  the  arbitrators  be  unable  to 
agree  between  them  upon  an  umpire,  one  shall  be 
appointed  by  the  President  of  the  court  having  jurisdic- 
tion to  give  effect  to  the  award  of  the  arbitrators,  and  in 
order  to  obtain  this  appointment,  either  of  the  parties  may 
make  the  necessary  application  to  the  court.  In  the 
event  of  a  difference  of  opinion,  the  different  arbitrators 
are  bound  to  prepare  their  separate  findings,  setting  forth 
the  reasons  thereof.  When  an  umpire  has  been  appointed 
it  is  his  duty  to  make  his  award  within  one  month  of  the 
date  of  his  accepting  the  office,  unless  this  time  is 
enlarged  by  the  submission.  The  arbitrators  and  the 
umpire  are  bound  to  come  to  their  decision  according  to 
law^,  unless  the  submission  give-*  them  greater  powers  and 
allows  them  to  decide  between  the  parties  simply  in  a 
friendly  way,  doing  justice  as  they  may  think  well  and  not 
being  bound  by  the  rules  of  substantive  law.  The  award 
is  rendered  executory  by  an  order  of  the  President  of  the 
Court  of  First  Instance  within  the  district  of  which  the 
same  is  given,  and  a  minute  of  this  judorment  has  to 
be  filed  within  three  days  by  one  of  the  arbitrators  in  the 
registry  of  the  court  dealing  with  the  matter,  unless  the 
arbitration  proceedings  have  been  referred  to  the  Court  of 
Appeal,  in  which  case  such  minute  is  to  be  entered  in  the 
registry  of  the  Court  of  Appeal.  Awards  of  arbitrators, 
even  although  they  may  be  interlocutory,  are  not  executory 
until  after  an  order  to  that  effect  is  obtained  from  the 
President  of  the  court,  such  order  being  written  either  at 
the  foot  or  in  the  margin  of  the  minute,  and  no  communi- 
cation thereof  to  the  Minist^re  Public  is  necessary,  and 
execution  upon  it  issues  out  of  the  court  making  the  order. 
Awards  of  arbitrators  are  not  under  any  circumstances 
liable  to  be  opposed  by  parties  other  than  those  to  the 
submission,  and  appeals  against  them  must  be  brought 
either  in  the  Court  of  First  Instance  in  respect  of  matters 
which,  but  for  such  arbitration,  would  have  had  to  be  brought 
before  such  court,  either  under  its  original  jurisdiction  or 
by  appeal  from  a  justice  of  the  peace  and  of  the  Courts  of 
Appeal,  in  respect  of  matters  which  would  have  either  ia 
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the  first  or  last  instance  have  been  brought  before  the 
Courts  of  First  Instance.  The  following  are  no  grounds 
for  reversing  the  judgments  of  arbitrators,  viz. : 

(1)  Failure  to  observe  the  ordinary  forms  unless  the  par- 
ties have  agreed  to  the  contrary,  as  set  forth  in  Article  1009. 

(2)  That  the  arbitrators  have  decided  upon  something  which 
was  not  before  them  unless  proceedings  for  nullity  are  taken. 

Article  1028  provides  that  proceedings  need  not  be 
taken  by  way  of  appeal  or  in  error  (requete  civile)  in  the 
following  cases,  viz. : 

(1)  If  a  judgment  has  been  given  without  a  submission 
or  outside  the  terms  of  the  submission. 

(2)  If  the  same  has  been  given  upon  a  void  or  expired 
submission. 

(3)  If  the  same  has  been  given  by  some  only  of  the 
arbitrators  who  had  no  power  to  make  iany  award  in  the 
absence  of  the  consent  of  the  others. 

(4)  If  it  has  been  made  by  an  umpire  without  his  first 
conferring  with  the  arbitrators  ;  and 

(5)  If  it  has  been  made  in  respect  of  matters  not 
included  in  the  submission. 

In  each  of  these  cases  the  parties  must  proceed  by  way 
of  opposition  to  the  order  rendering  the  award  enforceable 
before  the  court  which  made  the  order,  and  they  must 
apply  for  a  decree  that  the  award  be  set  aside  as  invalid. 
Appeals  to  the  Court  of  Cassation  in  respect  of  awards  of 
arbitrators  are  only  to  be  allowed  against  judgments  of  the 
<50urts  given  either  in  error  or  upon  appeal  from  an  award 
of  arbitrators.  This,  with  the  exception  of  the  general  pro- 
visions contained  in  Articles  1029 — 1042,  concludes  the 
observations  necessary  to  be  made  upon  the  Code  of  Pro- 
cedure, but  amongst  these,  the  provisions  of  Article  1037 
may  be  of  some  interest,  in  that  it  fixes  the  times  which, 
during  the  diflferent  months  of  the  year,  legal  services  and 
acts  of  procedure  may  be  taken  and  done.  From  October 
1st  to  March  31st  nothing  of  this  kind  can  be  done  before 
six  in  the  morning  or  after  six  in  the  afternoon,  and  from 
April  1st  to  September  30th  before  four  o'clock  in  the  morn- 
ing and  after  eight  o'clock  at  night ;  nothing  is  to  be  done 
on  legal  holidays,  unless  by  virtue  of  a  special  order  of  the 
judge  to  that  effect.  Article  1038  provides  that  solicitors 
engaged  in  matters  where  final  judgments  have  been  given 
are  also  bound  to  act  without  further  instructions  in  matters 
relating  to  the  execution  of  such  judgments,  provided  the 
same  take  place  within  one  year  from  the  date  thereof. 
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CODE  OF  OOMMEBOE  AND  LAWS  AHENDDTO  THE  SAME. 


CHAPTER  X. 

The  commercial  law  of  Belgium  is  a  collection  of 
judicial  rules  governing  matters  arising  out  of  commercial 
dealings,  i>.,  transactions  or  negotiations  which  concern 
the  transforming  of  natural  products  into  a  manufactured 
article  for  the  purpose  of  producing  profit  by  trading 
with  it,  and  except  in  so  far  as  the  same  has  been  altered 
by  legislation,  is  founded  upon  and  consists  principally 
of  the  code  of  commerce  which  was  brought  into  existence 
under  the  first  Napoleon.  The  earliest  legislation  in 
Belgium  upon  the  suoject  ^oes  back  into  the  middle  ages 
when  commerce  developed  itself  as  well  in  the  Italian 
republics  as  in  the  Hanseatic  towns,  and  later  on  in 
otner  countries  of  Europe.  The  common  law  was  found 
to  be  insufficient  to  deal  with  all  the  ramifications  and 
new  sets  of  circumstances  which  only  come  into  existence 
by  reason  and  as  a  result  of  commercial  dealings,  and 
thus  local  customs  and  usages  came  into  existence,  and 
courts  were  created  having  jurisdiction  to  deal  with  these 
new  sets  of  circumstances.  Soon  the  necessity  was  grasped 
of  fixing  these  customs  in  a  written  form,  principally  for 
the  purpose  of  declaring  maritime  customs,  and  a  variety 
of  principles  or  sets  of  customs  were  prepared  and  put 
into  book  form,  having  this  object  in  view,  and  of  these 
three  principal  books  still  exist,  viz.  ; 

(1)  "The  (consulate  of  the  Sea,"  published,  it  is  believed, 
in  the  thirteenth  century,  and  the  rules  of  which  were 
acted  upon  principally  in  the  Mediterranean. 

(2)  "  The  Judgments  and  Customs  of  Oleron,"  which 
appear  to  have  been  put  into  writing  earlier  than  1266,  and 
which  relate  to  the  customs  in  vogue  on  the  sea,  the  pro- 
visions of  which  have  been  reproduced  in  Flanders  and 
Zeeland  under  the  name  of  the  "  Judgments  of  Damme  and 
the  Laws  of  West  Capelle,"  and 

(3)  "  The  Maritime  Law  of  Wisby,"  containing  the 
customs  of  the    Baltic   and   local  statutes  in   regard   to 
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commerce  in  general  passed  from  time  to  time  in  diflferent 
towns,  for  instance  at  Marseilles  and  Genoa. 

In  addition  to  this,  trade  guilds  were  authorised  to  legis- 
late by  statute  on  commercial  matters,  and  the  statutes  which 
they  so  passed  were  called  '*  Statutes  Merchant,"  and  were 
invariably  adopted  and  acted  upon  by  merchants  between 
themselves  in  mercantile  transactions.  The  custom  of 
Antwerp,  which  was  reduced  into  writing  in  1545,  1571, 
1582,  and  1608,  contains  several  sections  devoted  to  com- 
mercial law,  and  to  a  certain  extent  and  in  certain  matters 
this  custom  was  the  common  law  of  the  country.  At  the 
time  wlien  in  the  Netherlands  legislation  was  put  into 
force  by  ordinances,  a  great  number  of  these  were  passed 
as  well  in  the  Netherlands  as  in  France,  also  dealing  with 
matters  of  commercial  law.  The  most  celebrated  of  these 
are  the  ordinances  which  were  suggested  by  Colbert  to 
Louis  XIV.  in  1673,  in  regard  to  land  commerce,  and  in 
1681  in  regard  to  maritime  commerce.  The  first  of  these 
had  for  its  principal  author  Jacques  Savary,  who  was 
formerly  a  merchant,  and  who  was  very  well  known  in 
connection  with  his  work,  "The  Compleat  Merchant," 
and  upon  whose  work  commentaries  have  been  written  by 
Dupuy  de  Serra  (1693),  on  bills  of  exchange,  by  Jousse 
(1755),  and  Pothier  later.  In  1787  a  commission  was^ 
appointed  for  the  purpose  of  revising  the  ordinances  and 
commercial  legislation  generally  ;  this  revision  was  inter- 
rupted by  the  Revolution,  but  was  again  taken  up  on 
April  3rd,  1801,  when  the  report  of  the  commission  setting 
forth  the  proposed  Code  had  been  put  into  the  proper 
shape  it  was  submitted  to  the  courts  and  to  the  different 
commercial  bodies,  and  with  their  revisions  and  modifica- 
tions was  published  in  1803  under  the  title  of  "  Re\'isioa 
du  projet  de  Code  de  (/ommerce,"  and  ultimately,  in  1806, 
the  draft  took  definite  and  final  form,  and  was  adopted  as 
the  commercial  portion  of  the  Code  Napoleon.  In  1855 
a  commission  was  appointed  to  revise  the  Code,  so  far  as 
it  applied  to  Belgium,  and  on  the  17th  November,  1864, 
the  Chamber  of  Representatives  dealt  with  and  adopted 
the  suggested  revisions.  A  variety  of  laws  were  published 
between  the  years  1867  and  1891,  which  repealed  and 
replaced  all  the  titles  of  the  original  Code  of  1803,  with 
the  exception  of  those  Articles  which  relate  to  the  seizure 
and  sale  of  vessels.  The  Commercial  Code,  as  amended 
by   the  statutes  incorporated  in   it   in   the  place  of  the 
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portions  repealed,  does  not  constitute  the  whole  of  the 
commercial  legislation.  There  are,  in  addition  to  it, 
separate  laws  dealing  with  particular  subjects,  the  Civil 
Code  itself  dealing  with  portions  of  the  subject  and 
Commercial  Customs  still  have  force  and  effect  in  some 
circumstances.  With  regard  to  the  laws  specially  passed, 
it  is  noticeable  that  Article  2  of  the  Law  of  15th  Sep- 
tember,  1807,  has  repealed  as  from  1st  January,  1808, 
all  the  ancient  laws  dealing  with  commercial  matters, 
which  are  dealt  with  in  the  Code  of  Commerce,  thus  it 
comes  about  that  the  laws  relating  to  matters  so  dealt 
with  taken  together  by  the  Code  of  Commerce  are  repealed 
entirely,  even  so  far  as  regards  decisions  given  upon  them 
in  particular  cases  with  regard  to  which  the  Code  has 
made  no  provision,  and  these  cases  can  only  be  referred 
to  for  the  purpose  of  arguing  in  favour  of  a  particular 
interpretation  being  given  to  them.  Commercial  customs, 
in  order  to  have  any  force  or  effect,  must  be  uniform, 
publicly  known,  definitely  applied,  and  applied  from  time 
immemorial  in  accordance  with  the  principles  which 
regulate  customary  law.  Some  are  general  ana  applicable 
to  all  countries,  others  are  local,  and  apply  only  to  certain 
commercial  centres.  Some,  again,  are  of  public  notoriety, 
which  the  courts  will  give  effect  to  without  any  preliminary 
proof,  and  others  must  be  proved  by  certificates  of  com- 
petent  local  authorities  or  by  judgments  in  which  they 
have  been  applied,  or  by  the  findings  of  a  commission 
appointed  for  the  purpose  of  ascertaining  and  crystallising 
the  local  customs.  The  name  of "  Pareres  "  is  given  to 
certificates  or  opinions  given  by  merchants  of  good  stand- 
ing which  are  to  be  used  for  the  purpose  of  proving  a 
commercial  custom,  but  the  same  are  very  little  resorted 
to  in  the  present  day.  These  customs  can  only  be  taken 
advantage  of  in  cases  where  positive  law  is  silent,  or  for 
the  purpose  of  putting  a  meaning  upon  portions  of  the 
Code,  but  in  the  event  of  there  being  any  difference  between 
the  Code  and  the  custom  sought  to  be  proved  the  Code 
takes  priority  over  the  custom  ;  it  must,  however,  not  be 
lost  sight  of  that  the  Civil  Code  authorises  contracting 
parties  in  a  great  number  of  cases  to  depart  from  the 
rules  established  by  it,  more  particularly  in  Articles  1135, 
1159  and  1160,  where  the  courts  are  given  power  to 
construe  contracts  and  agreements  by  reference  to  local 
customs. 
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The  Belgian  Code  of  Commerce  is  divided  into  three 
books : 

Book  I.,  deaUng  with  Commerce  in  General,  who  are 
"  Traders,"  what  are  Commercial  Transactions,  the  Keep- 
ing of  Commercial  Books  of  Account,  the  Contracts  of 
Pledge,  Commission  and  Carriage,  Bills  of  Exchange 
and  Promissory  Notes,  Companies  and  Partnerships,  and 
Contracts  of  Insurance.! 

Book  II.,  with  Maritime  .Commerce,  and  Maritime 
Insurance  ;  and 

Book  III.  with  Bankruptcy,  but  in  addition  to  these  a 
translation  and  explanation  of  (1)  The  Law  in  Regard  to 
Cheques  of  20th  June,  1873  ;  (2)  The  Law  of  29th  June, 
1887,  in  Regard  to  Composition  Arrangements  for  Avoid- 
ing Bankruptcy  ;  <3)  The  Law  of  20th  September,  1903, 
as  to  Navigation  Certificates  (Letters  de  Mer)  ;  and 
(4)  Of  the  Laws  of  24th  May,  1854,  as  to  Patents  for 
Inventions  have  been  included. 


BOOK  I. 

AS    TO    COMMERCE    IN    GENERAL. 
Law  of  December  i5th,  1872. 

CHAPTER    XI. 

The  Code  commences  by  giving  a  definition  of  traders  as 
follows  : 

"Article  1  says  that  traders  are  those  who  enter  into 
"  transactions  which  are  described  as  commercial  by 
"  the  law  and  who  make  of  so  doing  their  habitual 
'*  profession." 
The   law   regards  as  trading  transactions  all  sales  of 
foodstufiFs  and  merchandise  for  resale,  either  in  its  natural 
state  or  after  having  been  worked  upon  and  manufactured, 
or  even  where  that  which  is  contemplated  is  merely  to  let 
the  same  out  on  hire,  every  sale  or  letting  out  to  hire 
which  is  the  result  of  such  sale  ;    every  letting  out  of 
goods  for  the  purpose  of  being  relet  and  every  under- 
letting which  follows  thereon ;  every  manufacturing  enter- 
prise, either  of  public  or  private  works,  of  contracts  of 
carriage,  either  by  sea  or  land  ;  every  undertaking  for  the 
supply  of  goods,  for  agencies,  for  business  offices  ;   all 
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establishments  where  sales  by  auction  take  place  :  all 
places  of  public  amusement  and  entertainment,  and  all 
insurances  in  consideration  of  premiums  ;  all  banking, 
exchange,  and  brokerage  undertakings ;  all  public  banking 
undertakings,  bills  of  exchange,  promissory  notes,  bills  or 
other  documents  to  order  or  to  bearer  ;  all  transactions 
between  traders,  unless  it  is  proved  that  they  arise  from 
matters  not  connected  with  commerce.  The  law  also 
regards  the  following  as  trading  transactions,  viz. : 

(1)  All  building  operations,  and  all  purchases,  sales,  and 
voluntary  re-sales  of  buildings  for  the  purpose  of  either 
internal  or  external  alteration  and  repair. 

(2)  All  contracts  of  carriage  by  sea. 

(3)  All  purchases  or  sales  of  tackle,  apparel,  or  ships' 
stores. 

(4)  All  contracts  of  affreightment  or  charter  party,  loan 
or  borrowing  upon  bottomry  bond. 

(5)  All  contracts  of  insurance  and  other  contracts 
relating  to  maritime  trading. 

(6)  AH  agreements  and  contracts  for  salaries  and  wages 
of  ships'  crews. 

(7)  All  agreements  by  sailors  for  service  upon  trading 
vessels. 

Emancipated  infants  of  either  sex  who  have  attained 
eighteen  years  of  age  and  who  desire  to  take  advantage 
of  Article  487  of  the  Civil  Code  are  allowed  to  enter  into 
trading  transactions,  but  subject  to  the  condition  that — 

(1)  They  have  as  a  preliminary  obtained  the  authority 
of  their  father,  or,  in  the  case  of  their  father's  disability  or 
death  or  should  he  be  beyond  the  seas,  of  their  mother,  and 
following  the  mother,  then  under  the  authority  of  the 
family  council,  whose  decision  must  have  been  confirmed 
by  the  CHvil  Court. 

(2)  The  document  so  authorising  them  has  been  filed 
within  one  month  of  its  date  at  the  registry  of  the  Com- 
mercial Court  of  the  district  where  the  infant  desires  to 
commence  business,  or,  in  the  absence  of  a  Commercial 
Court,  at  the  registry  of  the  Civil  Court,  the  same  being 
entered  in  a  register  kept  for  the  purpose. 

This  authority  of  the  father  or  mother  must  be  given 
before  a  justice  of  the  peace,  or  before  a  notary,  or  else 
before  the  Registrar  of  the  Commercial  Court.  After  the 
father  or  mother  has  given  this  authority  they  may  withdraw 
the  same  by  leave  of  the  President  of  the  Court  of  First 
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Instance  of  the  place  where  the  infant  resides,  but  before 
the  authority  is  allowed  to  be  withdrawn  the  infant  must 
be  cited  and  his  contentions  in  regard  to  the  matter  heard. 
By  Article  9  it  is  provided  that  a  married  woman  cannot 
become  a  public  trader  without  the  consent  of  her  husband, 
but  should  her  husband  be  under  disability  or  abroad,  the 
Court  of  First  Instance  may  authorise  her  to  enter  into 
trade  ;  the  authoritj'  so  given  by  the  court,  however,  comes 
to  an  end  with  the  cause  in  respect  of  which  it  was  granted. 
Should  the  husband  be  an  infant,  he  cannot  give  the 
necessary  authority  to  his  wife  to  enter  into  trade  until 
after  having  himself  received  authority  for  such  purpose 
in  accordance  with  the  rules  and  methods  established  by 
Article  4  hereinbefore  referred  to,  and  the  withdrawal  of 
the  authority  is  subject  to  the  same  formalities.  A  married 
woman  who  is  a  public  trader  may  without  the  authority 
of  her  husband  bind  herself  by  contracts  relating  to  her 
trade,  and  in  this  case  she  may  also  bind  her  husband  if 
they  have  been  married  subject  to  the  rule  of  community 
of  goods.  She,  however,  is  not  to  be  regarded  as  a  public 
trader  should  she  only  assist  in  the  management  of  her 
husband's  business,  but  she  is  only  to  be  so  regarded  when 
she  carries  on  an  entirely  separate  business  of  her  own- 
Married  women  who  are  public  traders  may  charge 
mortgage  and  dispose  of  their  real  property,  provided, 
nevertheless,  that  those  things  which  were  included  in  the 
dowry  when  the  parties  were  married  remain  subject  to  the 
regime  of  dowry  and  may  not  be  mortgaged  or  sold  except 
in  the  cases  provided  for  and  regulated  by  the  Civil  Code. 

CHAPTER    XII. 

As  TO  Marriage  Contracts  by  Traders. 

Law  of  l^tli  December^  1872. 

This  title  consists  of  Articles  12 — 15  of  the  Code,  and 
provides  that  every  marriage  contract  entered  into  between 
parties,  one  of  whom  is  a  trader,  must  be  registered  within 
a  month  of  its  date  at  the  registry  of  the  Commercial 
Court  of  the  husband's  place  of  residence,  or,  if  there  is  no 
Commercial  Court,  in  the  registry  of  the  Civil  Court  of 
the  same  district.  The  particulars  must  set  forth  whether 
the  parties  have  been  married  under  the  regime  as  to 
community  of  goods  or  under   what   other   regime   the 
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marriage  has  takdn  place.  The  register  to  be  kept  for 
this  parpose  is  to  be  alphabetical  and  open  to  inspectioa 
by  any  person  making  application  for  the  purpose.  The 
notary  who  was  concerned  in  drawing  up  the  marriage 
contract  is  bound  to  send  the  particulars  above  referred  to 
to  the  Registrar  under  penalty  of  being  liable  to  a  fine 
amounting  to  from  26  to  100  francs.  Parties  who  are 
married  under  any  regime  other  than  that  of  community 
of  goods,  and  who  enter  into  trade  after  their  marriage^ 
are  bound  to  send  the  like  particulars  to  the  registry 
within  one  month  of  the  date  when  thev  commenced  to 
trade  ;  failing  their  so  doings  should  they  become  insolvent 
they  may  be  punished  as  ordinary   bankrupts.      Every 

{'ndgment  decreeing  judicial  separation  or  divorce  between 
lusband  and  wife,  one  of  whom  is  a  trader,  has  to  be 
advertised  in  the  manner  prescribed  by  Articles  865  and 
b72  of  the  Code  of  Procedure,  failing  which  their  creditors 
are  at  liberty  to  appear  and  enter  their  opposition  in  all 
matters  affecting  their  interests  in  any  liquidation 
proceedings  which  may  follow  upon  such  trade. 

CHAPTER    XIII. 

As  TO  Books  to  be  Kept  by  Traders. 

By  a  careful  perusal  of  the  following  remarks  in  regard 
to  books  which  the  law  requires  traders  in  Belgium  to 
keep,  it  will  be  observed  that  the  provisions  of  this  title 
affords  one  of  the  greatest  safeguards  against  fraud  and 
dishonest  dealing  which  could  possibly  be  devised,  and 
which  it  is  thought  to  a  large  extent  prevents  the  fraudu- 
lent practices  of  traders  of  which  complaint  has  so  often 
to  be  made  both  in  England  and  America,  and  also  brings 
about  the  result  that  dividends  paid  by  insolvent  estates 
in  Belgium  are  generally  much  larger  than  in  those  two 
countries,  a  result  likely  to  continue  until  some  provision 
of  a  like  nature  is  introduced  into  English  and  American 
law.  The  provisions  in  regard  to  this  are  contained  in 
Articles  16 — 24  of  the  amended  Code.  Every  trader  in 
Belgium  is  bound  to  keep  a  journal  or  day  book  showing 
day  by  day  his  transactions  both  as  to  debts  incurred  by 
and  towards  him,  contracts  entered  into  in  his  business  on 
such  day,  his  acceptances  and  endorsements  of  negotiable 
instruments,  and  generally  everything  which  he  receives 
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and  pays,  whether  the  same  is  made  out  of  his  own  moneys 
or  that  of  others,  and  it  must  show  month  by  month  tne 
particulars  of  his  household  expenses  ;  this  book  is  entirely 
independent  of  and  in  addition  to  the  other  books  of 
account  usually  kept  by  persons  engaged  in  his  particular 
trade,  but  which  by  law  are  not  made  compulsory.  He  is  also 
bound  to  put  into  a  bundle  all  letters  and  telegrams  which 
he  receives  and  to  copy  them  into  a  press  copy  or  other 
kind  of  copy  letter  book  ;  he  must  each  year  prepare  and 
sign  an  inventory  of  his  real  and  personal  property  and 
of  all  debts  owing  by  and  to  him,  and  must  enter  the  same 
each  year  in  a  special  register  kept  for  this  purpose.  The 
books  above  referred  to  are  to  be  numbered  page  by  page, 
and  are  to  be  inspected  and  initialled  either  by  a  judge  of 
the  Commercial  (yourt  or  by  the  mayor  of  the  district  in 
the  usual  form  and  without  expense.  Such  initials  may, 
however,  be  dispensed  with  in  favour  of  the  stamp  or  seal 
of  the  court  or  of  the  communal  authority.  All  the  books 
must  be  kept  in  chronological  order  of  date,  without  blanks 
or  spaces  and  without  anything  being  carried  out  into  the 
margin,  and  traders  must  keep  the  same  uudestroyed  for  a 
period  of  ten  years,  and  they  are,  when  regularly  kept, 
admissible  as  evidence  in  proof  of  all  matters  appearing 
therein  as  between  traders  in  so  far  as  the  same  relate  to 
trading  transactions.  The  Civil  Code  under  Articles  1329 
and  1330  provides  as  follows  : 

The  books  of  traders  shall  not  be  accepted  as  proof 
against  persons  who  are  not  traders  that  goods  have 
been  supplied,  although  an  entry  may  have  been  made 
in  such  books,  unless  the  provisions  of  Article  1367  of 
the  Civil  Code  as  to  an  oath  having  been  administered 
are  complied  with. 

By  Article  1330  traders'  books  are  proof  against  them 
personally,  but  the  person  who  desires  to  take  advantage 
of  such  proof  is  not  at  liberty  to  make  use  of  an  isolated 
entry  for  that  purpose,  but  must  take  all  entries  in  the 
books  relevant  to  the  matter  into  consideration  in  carrying 
out  the  object  of  obtaining  proof. 

And  Article  1367  provides  that  the  judge  shall  not  as  of 
right  be  at  liberty  to  administer  the  oath,  but  only  subject 
to  the  following  conditions,  viz. : 

(1)  When  the  necessity  therefor  is  amply  proved. 
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(2)  When  no  other  method  of  proof  is  possible. 

In  the  absence  of  either  of  these  provisions  the  judge 
is  to  refuse  the  application  for  the  administration  of  the 
oath. 

The  Commercial  Code  then  proceeds  to  provide  that 
inspection  of  the  contents  of  traders'  books  and  inven- 
tories, and  the  production  thereof,  cannot  be  ordered 
judicially  except  in  matters  relating  to  successions,  to 
questions  of  community  of  goods,  to  dissolution  of  limited 
liability  companies,  and  in  cases  of  insolvency.  During 
the  course  of  an  action,  however,  the  judge,  even  of  his 
own  motion,  may  order  traders'  books  to  be  put  in  evidence 
for  the  purpose  of  making  an  extract  therefrom  of  matters 
relating  to  the  litigation.  Should  these  books  be  at  a 
distance  from  the  court  adjudicating  upon  the  matters  in 
dispute,  the  judge  dealing  with  the  matter  may  issue  a 
commission  to  the  Commercial  Court  of  the  district  or 
may  depute  to  a  justice  of  the  peace  the  office  of  inspect- 
ing and  taking  particulars  of  the  books  and  preparing 
therefrom  a  minute  of  proceedings  to  be  sent  to  the  court 
having  seisin  of  the  matter.  If  the  person  whose  books 
are  in  question  refuses  to  make  oath  as  to  their  accuracy, 
the  judge  may  administer  the  oath  to  the  other  party  for 
the  purpose  of  proving  their  inaccuracy. 

The  reader  will  notice  how  impoi-tant  the  provisions  of 
this  title  of  the  Commercial  Code  are  in  transactions  be- 
tween traders,  in  that  the  entries  made  in  their  statutory 
books  are  most  powerful  evidence  against  them,  are  bound 
to  exist  and  form  not  only  an  easy  method  of  proving 
matters  in  difference  between  traders  in  the  event  of 
litigation,  but  also  by  reason  of  the  inspection  which  has 
to  be  made  of  them  by  a  judicial  officer  at  certain  stated 
periods  renders  it  extremely  difficult  for  a  trader  to  go  on 
trading  after  he  is  insolvent,  and  so  constantly  heaping 
liability  on  liability,  no  portion  of  which  there  is  any 
reasonable  prospect  of  his  being  able  to  meet  when  they 
become  payable. 

Title  4  is  a  slight  extension  of  Title  3,  just  referred  to, 
and  makes  provision  for  the  method  and  proof  of  com- 
mercial transactions.  Independently  of  the  methods  of 
proof  allowed  by  the  Civil  Code  (as  to  which  see 
Articles  1315,  1341,  1349,  1354,  1357,  1445,  1923,  1950, 
and  2044  of  the  Civil  Code,  and  Article  872  of  the  Code 
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of  Procedure),  commercial  contracts  and  engagements 
may  be  proved  by  viva  voce  evidence  in  all  cases  in 
which  the  court  thinks  it  desirable  to  allow  the  same, 
exception  being  made  in  favour  of  those  cases  where, 
according  to  the  Code,  the  same  is  forbidden.  Purchases 
and  sales  of  goods  may  be  proved  by  means  of  an  accepted 
invoice  without  prejudice  to  any  other  method  of  proof 
allowed  by  commercial  law. 

Title  5  deals  with  commercial  exchanges,  brokers,  and 
other  commercial  agents.  A  commercial  exchange  is 
described  by  the  Code  as  a  public  association  of  traders, 
captains  of  vessels,  brokers,  and  other  commercial  agents  of 
a  trading  centre,  and  the  control  and  supervision  thereof  is 
given  to  the  communal  authority  of  the  district.  The  result 
of  transactions  upon  this  exchange  fixes  the  prices  current 
and  rates  of  exchange  for  the  district,  and  such  rates  of 
exchange  and  prices  current  are  to  be  settled  and  approved 
by  a  committee  consisting  of  six  to  fifteen  members  of  the 
exchange,  who  are  to  be  appointed  for  three  years,  one- 
third  of  such  committee  to  retire  annually,  and  such 
retired  third  cannot  be  re-elected  until  after  an  interval 
of  one  year  from  the  date  of  their  retirement,  and  the 
determining  and  publication  of  the  course  of  exchange  is 
to  be  prescribed  by  local  regulations.  Brokers  and  com- 
mercial agents  (agents  de  change)  are  by  the  Code 
described  as  "intermediaries  in  trading  transactions," 
and  each  of  them  is  required  to  keep  a  book  in  the  form 
prescribed  by  Title  3,  Article  18,  above  referred  to,  and 
in  this  book  they  are  bound  to  enter  day  by  day,  and 
in  the  order  of  their  date,  without  erasure,  interlinea- 
tions, or  transposals,  and  without  profusion  of  figures, 
?articulars  of  all  transfers  carried  out  by  them  as  agents, 
hey  are  also  bound  to  enter  in  a  notebook,  or  upon 
tablets,  particulars  of  their  transactions  immediately 
after  they  have  been  entered  into,  and  to  produce  their 
books,  notebooks,  or  tablets,  when  called  upon,  before 
judges  or  arbitrators.  They  are  liable  to  see  that  goods 
which  they  have  sold  are  delivered,  and  that  payment 
is  made  for  such  things  as  they  have  bought  and  sold. 
This  liability,  however,  ceases  when  they  have  made  known 
to  the  person  with  whom  they  were  dealing  the  name  of 
the  purchaser  or  vendor,  as  the  case  may  be,  for  whom 
they    are   acting   as   agents,  and   after   such  person   has 
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ratified  the  bargain  upon  this  information.  Brokers  and 
commercial  agents  are  similarly  liable  for  the  genuineness 
of  the  last  signature  to  bills  of  exchange  and  for  negotiable 
documents  which  they  negotiate. 


CHAPTER  XIV. 

As  TO  Contract  of  Pledge. 

Law  of  5th  May,  1872. 

A  pledge  made  as  security  for  a  trading  debt  gives  the 
creditor  the  right  of  being  paid  out  of  the  proceeds  of  sale 
of  the  article  pledged  in  preference  to  other  creditors  when 
the  pledge  has  been  made  in  the  manner  prescribed  for 
the  sale  of  articles  of  a  like  nature  to  that  put  in  pledge, 
and  where  the  same  has  remained  in  the  creditor's  pos- 
session or  on  his  behalf  in  the  possession  of  a  third  party 
agreed  upon  between  the  parties.  Proof  of  the  date  of  the 
deposit  must  be  made  by  the  creditor,  and  he  can  make 
the  same  in  any  manner  allowed  by  law,  as  to  which  see 
Title  4,  Article  25,  of  the  Commercial  Code.  The  creditor 
shall  be  taken  to  have  the  goods  in  his  possession  when 
they  lie  to  his  order  in  a  warehouse,  in  a  ship,  at  the 
custom  house,  or  in  a  place  of  public  deposit,  or  where 
before  their  arrival  he  is  in  possession  of  the  documents 
of  title  (bills  of  lading,  etc.)  relating  thereto. 

A  creditor  with  whom  a  pledge  has  been  made  is 
entitled,  in  addition  to  the  proceeds  of  realisation,  to 
interest  and  dividends  arising  from  shares  or  scrip 
deposited  with  him,  and  if  the  pledge  consists  of 
negotiable  instruments  the  pledgee  is  seised  of  all  rights 
and  subject  to  all  the  liabilities  of  the  bearer.  Should 
default  be  made  in  payment  of  the  debt  when  the  same 
becomes  due  under  the  contract  the  pledgee  of  negotiable 
instruments,  after  having  given  the  usual  notice  to  the 
parties  affected,  may  obtain  from  the  President  of  the 
Commercial  Court  of  the  district  authority  to  sell  his 
pledge  either  by  public  auction  or  private  treaty  according 
to  the  opinion  of  the  President  as  to  -which  is  best,  and 
the  sale  may  be  made  by  a  person  to  be  nominated  by 
him.     The  permission  so  to  be  given  by  the  President  is 
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subject  to  certain  provisions  as  to  notices,  as  to  the  method 
in  which  the  same  is  to  be  carried  out,  and  as  to  appeal 
provided  by  Articles  5,  6,  7  and  8  of  this  particular 
portion  of  the  Code,  to  which  the  reader  is  referred  in 
detail  later  on  in  this  volume  ;  and  Article  9  provides 
that  the  ri/^htn  given  to  the  pledgee  are  not  suspended 
either  by  the  pledger's  insolvency  or  by  his  death.  Any 
provision  in  the  contract  of  pledge  which  gives  the  pledgee 
the  right  to  retain  the  subject  of  the  pledge  or  to  dispose 
of  the  same  without  regard  to  the  formalities  above 
referred  to,  is  null  and  void. 

Title  7  deals  with  the  subject  of  commission  payable  in 
respect  of  trading  transactions,  and  a  commission  agent  is 
described  as  one  who  transacts  in  his  own  name,  or  under 
a  trading  name,  business  on  account  or  on  behalf  of  a 
principal.  The  rights  and  obligations  of  such  persons  are 
provided  for  by  Book  III.,  Title  13,  Articles  1984—2010, 
of  the  CAvil  Code,  as  follows  ; 

A  mandate,  or  authority  to  act,  is  that  whereby  one 
person  gives  to  another  the  right  to  do  something  for  the 
person  conferring  the  right,  and  in  his  name.  The  con- 
tract is  only  completed  by  the  acceptance  of  the  mandatary. 
The  mandate  may  he  conferred  either  by  a  public  act  or 
by  writing  under  the  hand  of  the  person  conferring  it. 
Ifc  may  also  be  given  verbally,  but  proof  of  its  having 
been  so  given  can  only  be  made  in  accordance  with  the 
provisions  of  the  Code  in  like  cases.  Acceptance  of  the 
mandate  may  be  merely  tacit,  and  may  result  from 
the  mandatary  having  performed  the  mandate.  Mandates 
are  gratuitous  except  in  the  event  of  agreement  to  the 
contrary.  They  may  be  either  special  or  general,  and 
may  extend  to  the  doing  of  acts  in  the  name  of  the 
person  giving  the  mandate.  A  mandate  given  in  general 
terms  only  authorises  the  performance  of  administrative 
acts,  if  it  is  desired  to  give  the  mandatary  the  right  to 
sell  or  mortgage,  or  to  perform  an  act  dealing  with  the 
property  in  its  subject-matter,  the  mandate  must  confer 
such  power  in  express  terms.  The  mandatary  cannot 
validly  do  any  act  beyond  that  which  is  set  forth  in  his 
mandate.  Authority  to  negotiate  does  not  include  power 
to  compromise.  Women  and  emancipated  infants  may  be 
appointed  mandataries,  but  the  person  conferring  the 
mandate  has  no  right  of  action  against  the  infant  man- 
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datary  until  after  the  general  rules  relating  to  liabilities 
of  infants  have  been  complied  with,  and,  so  far  as  married 
women  are  concerned,  unless  the  married  woman  accepting 
the  mandate  has  obtained  the  authority  of  her  husband  for 
the  purpose,  in  accordance  with  the  legal  provisions 
relating  thereto.  The  mandatary  is  bound  to  carry  out 
his  mandate  so  long  as  he  is  acting  thereon,  and  is  liable 
for  damages  arising  from  his  non-performance  thereof. 
He  is  also  liable  not  only  for  fraud,  but  also  for  negligence 
committed  in  its  performance.  The  degree  of  liaDility 
for  negligence  to  be  attached  to  the  performance  of  a 
gratuitous  mandate  is  not,  however,  so  great  as  that  to  be 
attached  to  one  which  is  remunerated.  The  mandatary  is 
bound  to  account  to  the  person  authorising  him,  and, 
unless  he  has  had  express  authority  to  depute  nis  duties  to 
another,  he  is  liable  to  answer  for  the  defaults  of  any 
person  deputed  by  him  to  carry  out  the  mandate,  and  in 
all  cases  the  person  giving  the  mandate  is  at  liberty  to 
proceed  direct  against  any  person  so  deputed  by  his 
mandatary.  In  the  event  of  there  being  more  than  one 
mandatary,  those  who  are  associated  in  the  mandate  are 
jointly  and  severally  liable  in  respect  of  the  performance 
thereof.  Should  the  mandatary  make  use  of  moneys 
coming  to  his  hands  under  his  mandate,  he  is  liable  to 
account  for  interest  and  profit  made  in  the  use  thereof  to 
the  person  employing  him.  A  person  giving  a  mandate 
is  liable  to  carry  out  all  contracts  and  engagements  entered 
into  on  his  behalf  by  his  mandatary  to  the  extent  of  the 
authority  which  has  been  given  to  the  latter,  but  not 
beyond  the  terms  of  the  authority.  He  is  liable  to  repay 
to  the  mandatary  all  the  advances  and  expenses  which  the 
latter  may  have  made  or  incurred  in  the  course  of  carrying 
out  his  mandate  ;  and  he  is  also  liable  to  indemnify  the 
mandatary  against  losses  arising  from  the  performance  of 
his  mandate,  and  where  more  than  one  person  gives  the 
mandate  they  are  jointly  and  severally  liable  to  the  man- 
datary as  above.  The  mandate  ceases  to  operate  by 
ratification  of  acts  done  under  it  by  the  person  conferring 
it,  by  its  renunciation  by  the  mandatary,  and  by  the  death 
or  disability  of  either  party.  The  person  conferring  the 
mandate  may  revoke  the  same  whenever  he  likes,  may 
restrain,  if  necessary,  the  mandatary  from  acting,  and 
may  obtain  an  order  requiring  the  mandatary  to  give  up 
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Any  document  which  may  have  been  given  tx)  him  for 
the  purpose  of  constituting  his  mandate.  The  ratifica- 
tion of  a  mandate  of  which  notice  has  been  given  to  a 
sole  mandatary  cannot  be  set  up  against  the  rights  of 
third  parties  who  have  dealt  with  him  before  such 
ratification ;  but  the  rights  of  the  person  giving  the 
mandate  are  preserved  against  his  mandatary.  The 
appointment  of  a  new  mandatary  for  the  same  business 
amounts  to  revocation  of  the  mandate  to  the  first  person 
to  whom  it  was  given  dating  from  the  day  on  which  notice 
thereof  was  given  to  the  latter.  The  mandatary  may 
decline  to  accept  the  mandate  by  giving  notice  thereof  to 
the  person  conierring  it,  provided  nevertheless  that  if  such 
renunciation  is  prejudicial  to  the  person  conferring  the 
mandate  he  must  be  indemnified  in  respect  of  any  losses 
by  the  mandatary,  unless  the  last  named  finds  it  impossible 
to  carrv  out  his  mandate  without  himself  incurring  con- 
siderable liability  and  expense.  Should  the  mandatary  be 
in  ignorance  of  the  death  of  the  person  conferring  the 
mandate  or  of  any  other  cause  which  brings  his  authority 
to  act  to  an  end,  anything  which  he  does  under  his 
mandate  whilst  so  in  ignorance  remains  valid.  In  the 
event  of  the  death  of  the  mandatary  his  heirs  must  notify 
the  person  conferring  the  mandate  of  the  fact,  and  may  in 
the  interval,  should  it  be  necessary,  continue  to  act  under 
the  mandate. 

Every  commission  agent  is  given  a  lien  upon  goods  sent 
to,  deposited  with,  or  consigned  to  him  by  virtue  of  the 
consignment,  deposit,  etc.,  for  all  advances,  loans,  or 
payments  made  by  him  as  a  commission  agent  either 
before  forwarding  the  goods  or  during  the  time  they 
remained  in  his  possession.  But  this  lien  only  lasts  so 
long  as  the  goods  are  in  his  possession  or  under  his  control. 
If  the  goods  have  been  sold  or  delivered  for  the  account  of 
the  consignor  the  commission  agent  is  entitled  to  retain 
out  of  the  proceeds  of  the  sale  the  amount  of  his  debt  in 
priority  to  the  other  creditors  of  the  consignor  ;  and  if  a 
third  person  has  found  for  the  commission  agent  the  sums 
necessary  to  enable  him  to  make  payments  in  respect  of 
the  goods  deposited  or  consigned  to  nim,  the  person  finding 
the  money  is  entitled  to  the  same  lien  that  the  commission 
agent  would  have  been  entitled  to  had  he  personally  found 
the  money  out  of  his  own  resources  ;  but  this  lien  only 
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subsists  provided  the  commission  agent  has  deposited  with 
such  third  person  the  documents  relating  to  the  goods,  and 
in  this  case  the  lien  of  the  person  finding  the  money  is 
paramount  to  that  of  the  commission  agent. 

CHAPTER    XV. 

As  TO  Contract  of  Carriage. 
Law  of  25th  August^  1891. 

The  contract  of  carriage  is  proved  generally  by  means 
of  a  consignment  note  (lettre  de  voiture),  and  this  note 
must  contain  the  following  particulars  : 

(1)  The  place  from  which  the  goods  were  sent,  and  the 
date  on  which  they  were  sent. 

(2)  The  name  and  address  of  the  consignor. 

(3)  The  name  and  address  of  the  consignee. 

(4)  The  name  and  address  of  the  carrier  or  of  the 
commission  agent  through  whom  the  contract  of  carriage 
is  carried  out. 

(5)  The  description,  weight,  or  extent  of  the  articles  to 
be  carried,  together  with  the  number  or  other  distin- 
guishing mark  of  the  parcels. 

(6)  The  time  within  which  the  contract  is  to  be  carried 
out,  and  the  charges  and  other  conditions  to  which  the 
parties  subject  themselves  ; 

and  the  document  must  be  signed  by  the  consignor  or 
by  the  commission  agent,  and  the  commission  agent 
or  the  carrier  must  enter  in  his  day  book  the  descrip- 
tion, quantity,  and,  if  required  so  to  do,  the  value  of 
the  articles  to  be  carried,  according  to  the  statements 
made  by  the  consignor.  The  carrier  is  bound  to  see 
to  the  delivery  of  the  goods  or  of  the  passenger  to  be 
carried  within  the  time  stipulated,  unless  prevented  from 
doing  so  by  circumstances  over  which  he  has  no  control. 
He  IS  responsible  for  injury  arising  from  accidents 
occurring  to  travellers,  unless  he  is  able  to  prove  that 
the  damage,  loss,  or  accident  arose  from  some  cause  for 
which  he  cannot  be  held  responsible.  He  is  also  respon- 
sible for  the  acts  of  sub-contractors  of  whose  services  he 
avails  himself,  and   in  the  absence  of  provision   to   the 
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contrary  in  the  consignment  note,  the  carrier  is  hound  to 
comply  with  the  consignor's  instructions,  but  remains 
master  o£  the  transaction  until  it  is  completed  ;  the  con- 
signor's rights  in  this  respect,  however,  expire  directly  the 
goods  are  delivered  into  trucks  or  lorries,  or  immediately 
after  the  consignee  has  given  notice  of  their  arrival.  The 
receipt  of  the  goods  extinguishes  all  rights  of  action 
against  the  carrier  and  the  commission  agent,  unless 
special  provision  is  made  for  their  being  liable  in  respect 
of  latent  injuries.  Claims  must  be  made  in  writing  and 
sent  to  the  carrier  within  two  days  at  latest  after  the 
receipt  of  the  goods,  so  far  as  patent  loss  or  damage  is 
concerned,  and  where  the  loss  or  damage  is  latent,  the 
time  within  which  the  claim  is  to  be  made  is  seven  days, 
exclusive  of  the  date  of  receipt ;  but  in  the  latter  case,  to 
make  the  carrier  liable,  proof  must  be  adduced  that  the 
loss  or  injury  occurred  prior  to  the  delivery  to  the  con- 
signee. In  case  of  refusal  to  accept  delivery  of  goods, 
or  should  there  be  litigation  or  disputes  in  regard  to 
acceptance  of  delivery,  upon  the  demand  of  any  person 
interested  the  state  and  condition  in  which  the  goods  are 
may  be  ascertained  and  verified  by  three  experts  to  be 
appointed  by  the  President  of  the  Commercial  Court  of 
the  district.  The  consignee  under  these  circumstances  is 
to  be  summoned  by  registered  letter  to  be  present  at  the 
inspection  by  the  experts,  and  the  letter  summoning  him 
must  state  the  day  and  hour  when  the  inspection  will  be 
made.  An  order  may  also  be  made  in  regard  to  the  place 
where  the  goods  are  to  be  deposited  meanwhile,  and  for 
their  sale  for  the  benefit  of  the  carrier  or  of  the  commission 
agent  to  the  extent  of  the  amount  of  his  charges  for  the 
carriage,  and  this  sale  must  be  made  at  a  place  to  be 
appointed  by  the  President,  and  at  least  three  clear  days 
after  notice  of  the  intended  sale  shall  have  been  given  to 
the  consignee  and  the  consignor  ;  but  the  period  of  three 
days  is  enlarged  to  six  days  where  either  the  consignor  or 
the  consignee  lives  abroad,  the  President  may,  however,  in 
urgent  cases  reduce  this  time.  The  period  after  which 
actions  in  regard  to  contracts  of  carriage  are  barred  by 
prescription  is  six  months  so  far  as  inland  contracts  of 
carriage  are  concerned,  and  one  year  where  such  contracts 
have  to  do  with  a  foreign  country.  Actions  by  passengers 
in  respect  of  matters  arising  out  of  their  contracts  of 
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carriage  are  likewise  barred  at  the  end  of  one  year,  unless 
the  rignt  of  action  arises  from  something  which  is  described 
by  the  law  as  "  penal."  The  provisions  of  this  portion  of  the 
Code  apply  to  contracts  of  carriage  by  railway,  except  in 
so  far  as  tney  are  limited  by  the  provisions  of  Chapter  II. 
of  this  portion  of  the  Book,  Articles  11 — 46,  as  follows  : 

The  board  of  management  of  every  railway  which  is  put 
at  the  disposal  of  the  public  is  bound  to  carry  all  persons 
and  goods  for  the  carriage  of  which  the  railway  was  estab- 
lished. The  regulations  of  the  railway  company  must 
provide  for  the  keeping  of  books  and  registers  in  regard  to 
receipts  and  charges,  and  these  charges  are  to  be  regulated 
by  special  regulations  to  be  approved  by  the  Minister  of 
Railways,  Posts,  and  Telegraphs,  so  far  as  regards  the 
State  railways.  In  the  case  of  light  railways  and  those 
run  by  private  companies,  the  directorate  of  such  com- 
panies may  make  their  own  byelaws,  but  such  byelaws  are 
subject  to  the  approval  of  the  proper  minister,  and  these 
books  and  registers  when  properly  kept,  have  the  same 
force  and  efiFect  as  evidence  as  traders'  books  hereinbefore 
referred  to. 

Contracts  of  carriage  by  railway  must  be  made  according 
to  the  tariffs  and  conditions,  and  subject  to  the  require- 
ments legally  published.  On  the  State  railways  the  tariff 
is  fixed  by  law,  and  upon  railways  which  are  the  subject 
of  concession,  or  on  light  railways,  such  charges  are  fixed 
by  the  board  of  directors  within  the  limits  of  the  schedule 
approved  by  the  proper  minister.  No  board  of  directors 
controlling  a  railway  is  allowed  to  make  agreements  at 
variance  with  the  prices  and  conditions  fixed  by  their 
tariff.  Provision  is  to  be  made  with  regard  to  the  con- 
ditions under  which  passengers'  luggage  will  be  accepted, 
and  the  railway  authority  is  under  no  liability  in  regard 
thereto  unless  it  be  proved  that  they  were  guilty  of  negli- 
gence. In  exchange  for  luggage  received  by  a  railway 
company,  such  company  must  give  a  numbered  and  dated 
ticket  showing  the  places  of  departure  and  destination,  the 
number  and  the  total  weight  of  the  parcels,  the  i)rices 
charged,  and,  if  necessary,  tne  interest  which  the  passenger 
has  in  the  goods  to  be  carried.  The  luggage  is  to  be 
given  up  upon  the  arrival  of  the  train  in  exchange  for  this 
ticket.  Railway  companies  are  bound  to  provide  at  every 
station  an  office  or  place  where  luggage   can  be  left  in 
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safety  which  is  not  claimed  upon  the  arrival  of  the  train , 
and  such  luggage  as  passengers  desire  to  leave  in  the 
company's  charge,  but  the  company's  liability  is  limited  to 
the  extent  of  the  interest  therein  of  the  person  depositing 
the  luggage.  Should  the  passenger  or  owner  of  the 
luggage  fail  to  claim  the  same  within  the  time  fixed  by 
the  regulations,  the  company  may  cause  the  same  to  be 
sold  in  accordance  with  Article  8,  or  may  forward  it  to 
a  State  depository  in  pursuance  of  the  laws  in  force. 
Provisions  must  be  made  in  the  company's  regulations 
with  regard  to  the  terms  on  which  goods  will  be  received 
for  the  purpose  of  beinff  carried,  and  such  regulations 
must  set  forth  what  kind  of  goods  will  not  be  accepted 
under  a  consignment  note.  Should  the  board  of  manage* 
ment  of  a  railway  company  have  good  ground  for  believing 
that  a  false  declaration  has  been  made  in  regard  to  the 
nature  of  goods,  or  that  damaged  goods  have  been  sent 
to  them  for  carriage,  their  nature  not  being  disclosed, 
they  may  proceed  to  cause  the  parcels  or  luggage  to  be 
opened,  either  in  the  presence  of  the  owner  of  the  goods, 
or  in  his  absence,  or  upon  his  refusal  to  be  present,  in  the 
presence  of  a  properly  appointed  police  officer.  The 
regulations  must  also  provide  within  what  times  the 
foUowing  acts  are  to  be  done,  viz. : 

(1)  The  goods  are  to  be  accepted  or  the  waggons  are  to 
be  put  at  the  disposal  of  the  consignor. 

(2)  The  conveyance  is  to  be  carried  out. 

(3)  The  delivery  of  the  goods  is  to  be  made  to  the 
consignee. 

No  time  may  be  fixed  for  the  acceptance  of  goods  to  be 
carried  which  are  to  be  delivered  within  the  country  itself 
unless  : 

(1)  The  carriage  is  to  be  made  by  goods  train, 

(2)  The  carriage  is  of  live  stock. 

The  time  for  delivery  may  not  exceed  two  days  in  cases 
where  less  than  five  waggons  are  required,  and  four  days 
where  the  requirements  are  greater.  Perishable  goods 
may,  after  the  time  has  expired  within  which  they  have  to 
be  claimed,  be  sold  immeaiately  or  after  notice  given  to 
the  consignee,  and  without  any  other  formality  than 
previous  proof  of  their  condition  by  an  officer  of  judicial 
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police.  The  result  of  the  sale  must  be  communicated  to  the 
consignor  and  the  consignee,  and  in  all  other  cases  should 
the  consignee  not  take  delivery  within  the  time  fixed  by 
the  regulations,  the  board  may  cause  the  same  to  be  sold 
in  accordance  with  Article  8,  or  may  forward  them  to  the 
State  depository  in  accordance  with  the  laws  in  force  in 
regard  thereto. 

The  company  is  liable  to  make  compensation  for  all 
losses  or  failure  to  deliver  articles  received  by  them  for 
carriage  in  accordance  with  the  common  law,  but  such 
liability  does  not  arise  if  the  accident  is  caused  by  circum- 
stances over  which  the  company  has  no  control,  and  one 
of  the  causes  coming  within  this  category  so  far  as  delay 
is  concerned,  is  where  the  volume  of  traffic  has  exceeded 
normal  limits.  Of  course,  whether  a  company  is  within 
the  protection  of  this  section  depends  upon  whether  the 
facts  proved  to  the  court's  satisfaction  are  sufficient  to 
secure  to  the  company  its  protection.  In  any  event  it  will 
be  observed  that  the  liability  of  the  company  is  very  much 
more  restricted  in  regard  to  accidents  occurring  on  the 
railway  than  is  that  of  an  English  railway  company,  and 
in  extension  of  this  freedom  from  liability,  it  will  be 
noticed  that  the  company  are  given  power  by  the  latter 
portion  of  Article  36  to  make  regulations  or  contracts 
limiting  their  liability  to  circumstances  arising  within  the 
country  itself,  and  exonerating  it  from  liability  in  respect 
of  anything  which  may  happen  outside  Belgian  territory. 
It  is  also  open  te  the  company  te  stipulate  that  it  shall 
incur  no  liability  in  respect  of  accidents  happening  te  live 
animals,  to  goods  of  a  specially  dangerous  kind,  to  goods 
which  are  carried  upon  waggons,  to  goods  placed  in 
carriages  which  themselves  are  carried,  to  goods  enclosed 
in  sealed  vehicles,  and  to  goods  which  are  loaded  on  to  the 
trucks  by  the  consignor  himself.  It  is  also  left  open  to 
the  company  to  contract  that  it  shall  not  be  liable  in 
respect  of  any  goods  which  in  course  of  carriage  are  liable 
to  shrink  or'become  lessened  beyond  a  certain  percentage. 
The  company  may  likewise  protect  itself  in  regard  to  goods 
which  are  to  be  unloaded  by  the  consignee,  by  providing 
that  they  are  not  to  be  liable  in  respect  of  any  short  weight 
or  damage  not  detected  at  the  time  of  unloading  by  the 
inspection  of  two  parties,  one  attending  for  the  consignee 
and  the  other  for  the  company. 
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CHAPTER    XVI. 
As  to  Bills  of  Exchange  and  Promissory  Notes. 

Law  of  20th  May,  1«72. 

Aocordicg  tx)  the  Belgian  Code  a  bill  of  exchange  or 
promissory  note  must  contain  the  following  details  : 

(1)  The  amount  payable. 

(2)  The  name  of  the  person  liable  to  pay. 
^3)  The  date  and  place  of  payment. 

(4)  The  name  of  the  drawee  being  either  a  third  person 
or  the  drawer  himself. 

It  must  also  state  whether  it  is  the  first,  second,  third, 
or  fourth,  etc.,  of  exchange.  Should  no  date  of  payment 
be  mentioned  in  the  document,  it  is  to  be  taken  to  be 
a  sight  draft.  If  no  place  is  stated,  then  it  is  payable  at 
the  residence  of  the  drawee. 

Bills  of  exchange  signed  by  infants  who  are  not  traders 
duly  authorised  in  accordance  with  provisions  of  Article  4 
of  the  Commercial  Code,  and  Article  487  of  the  Civil 
Code  are  null  and  void  so  far  as  regards  such  infants' 
liability,  except  in  so  far  as  rights  in  connection  there- 
with are  given  by  Article  1312  of  the  Civil  Code,  that  is 
to  say,  unless  it  can  be  proved  that  they  have  personally 
derived  benefit  therefrom.  Provision  must  be  made  for. 
meeting  the  bill  at  its  maturity  either  by  the  drawer,  or  if 
the  document  is  drawn  on  account  of  another,  by  that  other 
person.  In  the  event  of  several  bills  being  issued  by 
the  same  drawer  upon  the  same  person,  and  there  not 
being  in  the  hands  oi  the  drawee  a  sum  sufficient  to  pay  all 
the  bills,  they  are  to  be  paid  in  the  following  manner, 
namely  :  If  provision  has  been  made  of  a  certain  ascer- 
tained sum,  bills  or  promissory  notes  which  have  been 
made  specifically  payable  out  of  it  must  be  paid  in 
priority  to  all  other  claims,  always  reserving  the  rights 
which  earlier  acceptance  may  have  conferred  upon  the 
drawee.  Should  no  special  provision  have  been  made 
for  payment,  accepted  bills  are  to  be  paid  in  prefer- 
ence to  those  which  are  not  accepted  ;  if  provision  is 
only  made  generally,  and  not  by  setting  aside  a  parti- 
cular fund  for  the  purpose,  then  accepted  instruments  are 
also  to  be  preferred  to  those  not  accepted.     In  case  of 
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competition  between  several  accepted  bills  and  several 
unaccepted  bills,  the  same  are  to  be  paid  pro  rata,  this 
being,  however,  subject  to  the  limitation  that  the  drawee 
is  not  in  a  state  of  insolvency.  Drawers  and  endorsers 
of  bills  of  exchange  are  jointly  and  severally  liable 
for  the  acceptance  and  payment  of  the  document  at 
maturity.  Article  8  of  this  law  gives  a  trading  creditor 
the  absolute  right  of  drawing  upon  his  debtor  for  the 
amount  of  his  debt  and  compels  the  trader  to  accept  a  bill 
drawn  by  his  creditor  which  does  not  exceed  the  total 
of  such  debt,*  but  should  the  sum  drawn  exceed  the  amount 
of  the  debt,  the  debtor  is  then  only  bound  to  accept  it  for 
such  sum  as  he  actually  owes.  Refusal  to  accept  must  be 
proved  by  a  protest.  In  the  absence  of  anything  else, 
acceptance  of  a  bill  of  exchange  will  be  complete  with 
nothing  more  than  the  signature  of  the  acceptor,  but  the 
person  upon  whom  the  draft  is  drawn  may,  if  he  so  wishes, 
write  upon  the  back  thereof  a  statement  to  the  eflFect  that 
he  declines  to  accept  it,  and  in  this  event  his  signature 
will  not  have  the  efifect  of  making  him  liable.  An 
acceptance  cannot  be  conditional,  but  it  may  be  limited  as 
to  the  amount  for  which  the  bill  is  accepted,  as  shown 
above,  and  if  the  acceptance  is  for  a  smaller  sum  than  the 
iimount  for  which  the  instrument  is  drawn,  the  holder 
must  have  the  document  protested  so  far  as  regards  the 
balance.  If  the  document  is  not  returned  either  accepted 
or  refused  within  twenty-four  hours,  the  person  holding 
the  instrument  is  made  liable  in  damages  towards  the 
person  who  is  entitled  to  be  considered  as  the  holder 
thereof.  Provision  is  made  in  Articles  17 — 19  for  accept- 
ance for  honour,  and  this  acceptance  may  be  made  either 
for  the  benefit  of  the  drawee  or  for  any  one  of  the 
endorsers.  The  acceptor  for  honour  is  bound  without 
delay  to  give  notice  of  such  acceptance  to  the  person  for 
whom  it  is  made.  In  spite  of  an  acceptance  for  honour, 
the  holder  of  the  instrument  retains  all  rights  which  may 
have  accrued  to  him  by  reason  of  the  failure  to  accept  by 
the  drawee  thereof.  Bills  of  exchange  may  be  made 
payable  at  sight,  at  one  or  more  days,  months,  or  usances 
from  date,  upon  a  fixed  day  or  at  a  given  fair.  Where  a 
bill  is  made  payable  at  one  or  more  days,  months,  or 
usances  from  sight,  the  date  of  maturity  is  fixed  either  by 
the  date  of  acceptance  or  the  date  of  protest  in  default  of 
iicceptance   or  by   a   date  put   upon  it   by   the   drawee. 
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Should  the  drawee  refuse  to  date  his  acceptance,  or  upon 
his  failure  to  accept  to  put  the  date  of  presentation  upon 
the  latter,  the  holder  may  cause  the  presentation  and 
refusal  to  be  certified  by  a  bailifif,  and  the  document  then 
runs  from  that  date.  The  cost  of  the  bailiffs  intervention 
under  these  circumstances  is  payable  by  the  drawee.  In 
default  of  observance  of  either  of  these  formalities  the 
due  date  is  to  be  calculated  as  from  the  last  day  from 
which  the  time  ran  for  presentation  of  the  note.  An 
*'  usance  "  is  thirty  days  running  from  the  day  following 
the  date  of  the  bill  of  exchange.  Should  a  day  of  the 
month  which  does  not  exist  be  inserted  in  the  note  as  the 
date  on  which  it  is  payable,  the  last  day  of  that  month 
will  be  the  date  of  maturity.  A  bill  of  exchange  payable 
at  a  given  fair  matures  on  the  day  before  the  date  fixed 
for  the  closing  of  the  fair,  or  on  the  day  of  the  fair  if 
it  only  lasts  one  day.  Bills  or  notes  payable  on  a  public 
holiday  become  payable  the  day  before  such  public 
holiday.  This  is  a  provision  to  be  borne  in  mind  by 
Englishmen  engaged  in  business  with  Belgium,  as  the 
law  in  England  is  that  instead  of  their  being  payable  the 
day  before  they  are  payable  the  day  after  such  legal 
holiday. 

The  legal  holidays  in  Belgium  are  Sundays,  Christmas 
Day  (December  25th),  Ascension  Dav  (June  1st),  Feast 
of  the  Assumption  (August  15th),  All  Saints  Day  (Novem- 
ber 1st),  January  1st,  July  21st,  Easter  Monday  and 
Whit  Monday.  Bills  of  exchange  under  Belgian  law  are 
as  with  us  negotiable  by  endorsement,  but  with  this 
difiFerence  that  a  Belgian  bill  may  be  validly  endorsed 
even  after  maturity,  provided,  however,  that  if  the  endorse- 
ment is  later  than  maturity,  the  drawee  has  the  right  to 
set  up  against  the  holder  all  defences  which  he  had  at  the 
time  when  the  instrument  matured.  The  endorsement  must 
be  dated,  and  must  set  forth  the  name,  and  the  person  to 
whose  order  it  is  transferred,  although  the  same  signature 
is  sufficient  for  the  purpose,  [f  the  endorsement  is  in 
blank,  the  holder  may  complete  the  blanks  so  long  as  the 
same  are  completed  hondjide^  he  may  also  himself  endorse, 
having  tilled  in  the  blanks.  Should  the  document  have 
been  endorsed  for  the  benefit  of  the  drawer,  a  prior 
endorser,  or  even  the  acceptor,  and  should  it  be  again 
endorsed  before  maturity,  the  endorsers  are  liable  to  the 
holder.     Antedating  an  endorsement  is  a  criminal  offence 


Digitized  by 


Google 


As  TO  Bills  of  Exchange,  etc.  117 

punishable  in  the  same  way  as  forgery.  In  addition  to 
the  ordinary  forms  of  endorsement,  there  is  that  particular 
kind  of  endorsement  which  is  known  as  "aval."  This 
may  be  given  by  a  third  person  either  by  way  of  an  endorse- 
ment, or  by  a  separate  written  memorandum.  The  essence 
of  it  appears  to  be  that  the  person  signing  it  should  have 
no  interest  in  the  document  but  should  sign  it  or  give 
the  separate  guarantee  simply  as  a  surety.  The  person 
signing  the  "  aval "  is  jointly  and  severally  liable 
upon  the  document  with  the  drawers  and  the  endorsers,  in 
the  absence  of  agreement  to  the  contrary  by  the  parties, 
and  it  follows  that  he  is  discharged  when  the  debtor  is 
discharged,  and  that  if  he  is  obliged  to  make  provision  for 
the  document,  he  has  a  right  of  action  against  all  persons 
for  whom  he  stood  as  surety. 

Bills  of  exchange  must  be  paid  in  order  to  be  validly 
discharged  in  the  coinage  in  which  they  are  drawn,  and  if 
the  coinage  is  a  foreign  one,  payment  may  be  made  in 
national  money,  that  is  to  say,  with  money  of  the  country 
in  which  the  document  becomes  payable  at  a  rate  of 
exchange  on  the  due  date,  or  at  the  rate  of  exchange  fixed 
by  the  document  itself,  unless  the  drawer  has  specially  and 
formally  provided  for  payment  in  a  foreign  currency.  A 
person  paying  a  bill  of  exchange  before  its  due  date  is 
liable  to  prove  that  such  payment  was  validly  made.  A 
person  paying  a  bill  of  exchange  at  its  due  date  and  with- 
out any  opposition  being  made  against  such  payment  is 
taken  to  be  validly  discharged.  The  holder  of  a  bill  of 
exchange  cannot  be  compelled  to  accept  payment  thereof 
before  its  due  date,  and  payment  made  upon  a  second, 
third,  or  fourth,  etc.,  of  exchange,  is  valid,  provided  that 
the  person  making  the  payment  on  any  one  of  the  docu- 
ments after  the  first  is  liable  in  order  to  free  himself  from 
having  to  pay  on  an  earlier  one  in  the  series  to  get  into 
his  possession  all  such  earlier  ones  before  paying  on  a 
subsequent  one.  Opposition  to  payment  can  only  be 
made  in  the  event  of  the  loss  of  the  instrument,  of  the 
insolvency  of  the  holder,  or  of  his  being  under  disability 
so  as  to  render  him  incapable  of  validly  receiving  pay- 
ment. In  the  event  of  the  instrument  being  lost,  the 
holder  may  prevent  payment  to  any  person  who  may  get 
possession  of  it  by  filing  an  opposition,  and  he  may  compel 
payment  of  the  lost  instrument  subject  to  the  following 
conditions  : 
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(a)  If  there  are  more  than  one  in  a  series  and  none  of 
the  series  have  been  accepted,  the  holder  may  sue  for 
payment  on  either  the  second,  third,  fourth,  etc.,  in  the 
series. 

(b)  If  there  are  several  in  a  series  and  the  lost  or  mis- 
laid one  is  accepted,  payment  cannot  be  claimed  upon 
any  subsequent  ones  in  the  series  except  by  order  of 
the  President  of  the  Commercial  Court,  and  on  security 
being  given. 

(c)  If  there  is  but  one  instrument,  either  accepted  or 
not,  the  holder  may  obtain  an  order  for  payment  from  the 
President  of  the  Commercial  Court  upon  giving  security, 
but  in  order  to  obtain  such  relief  he  must  be  prepared  to 
prove  that  the  instrument  is  his.  Liability  upon  the  docu- 
ment is  extinguished  after  three  years  from  the  date  of  the 
giving  of  security,  failing  this  period  of  prescription  being 
interrupted  by  an  application  being  made  upon  or  action 
being  brought  in  regard  to  it.  The  owner  of  a  lost  first 
of  exchange  may  obtain  the  second  by  making  immediate 
application  to  the  last  endorser,  who  is  bound  to  allow 
him  the  use  of  his  name,  and  to  give  him  his  assistance  so 
far  as  his  own  endorsement  is  concerned,  and  the  same 
applies  from  endorser  to  endorser  in  the  order  of  their 
endorsement  up  to  the  drawer  of  the  bill.  Aft^r  the 
drawer  has  issued  a  second,  every  endorser  is  bound  to 
add  his  endorsement  thereto.  The  drawee  who  has 
accepted  a  lost  first  of  exchange  is  not  bound  to  accept 
the  second.  The  holder  who  by  adopting  the  course  above 
referred  to  has  obtained  a  second  of  exchange,  may  at 
maturity  sue  for  payment  in  the  manner  above  set  out  ; 
but  in  order  to  enable  him  to  obtain  relief  by  obtaining  a 
second  of  exchange  he  must  pay  all  the  expenses  incident 
thereto.  In  the  event  of  a  refusal  to  pay,  the  owner  of 
a  lost  bill  of  exchange  perserves  his  rights  by  giving 
written  notice  of  protest  at  latest  on  the  day  after  the 
date  of  maturity  of  the  lost  instrument  to  the  drawers 
and  endorsers,  but  in  order  to  make  any  such  notice 
efl^ective  it  is  not  necessary  for  him  to  have  obtained  a 
judicial  order  for  the  purpose,  or  to  have  given  any 
security.  A  person  who  has  lost,  or  who  has  had  stolen 
from  him  a  bill  of  exchange,  may  recover  same  back 
within  three  years,  by  proceeding  in  accordance  with  the 
provisions  of  Articles  2279  and  22^0  of  the  Civil  Code, 
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and  one  of  the  provisions  of  the  latter  of  these  Articles  is 
that  if  the  person  in  possession  of  the  lost  instrument  has 
bought  the  same  in  market  overt,  or  of  a  person  dealing 
in  such  instruments  as  his  regular  business,  the  true  owner 
can  only  force  such  holder  to  give  the  instrument  up  to 
him  upon  payment  of  the  sum  which  such  purchaser  or 
holder  paid  therefor.  In  the  event  of  a  bill  of  exchange 
being  a  forgery,  the  acceptor  who  has  paid  the  instrument 
cannot  recover  back  such  payment  from  a  bond  fide  holder, 
he  is  even  bound  to  pay  the  same  to  a  bond  fide  holder 
if  he  has  accepted  the  same,  preserving  his  rights  against 
any  person  who  may  be  liable  to  indemnify  him  in  respect 
of  the  forgery  ;  and  in  order  to  obtain  the  name  of  the 
forger  he  can  insist  upon  the  holder  and  each  endorser 
giving  him  particulars  as  to  the  name  and  address  of  the 
person  from  whom  each  of  them  respectively  received  the 
same,  and  also  as  to  the  genuineness  of  each  of  such 
persons'  signatures. 

The  holder  who  discovers  the  forgery  of  a  document 
is  entitled  to  the  same  rights,  and  the  last  acceptor  who 
in  good  faith  and  without  gross  negligence  pays  the 
amount  of  the  acceptance  to  the  holder  after  a  forged 
endorsement  is  protected  by  Article  35,  and  may  also 
protect  himself  under  cover  of  the  payment  made  against 
the  drawer.  Refusal  to  pay  is  proved  by  means  of  a 
document  which  is  known  as  a ''  protest  for  non-payment." 
If  the  holder  consents  thereto  instead  of  this  protest,  a 
declaration  in  accordance  with  the  law  of  10th  July,  1877, 
Article  5,  may  be  substituted  therefor.  The  holder  must 
prove  the  refusal  to  pay  bv  a  protest  or  by  a  declaration 
under  penalty  of  being  deprived  of  the  majority  of  his 
rights  of  recourse.  In  the  event  of  only  partial  payment 
the  instrument  must  be  protested  in  respect  of  the  balance, 
and  the  holder  is  not  justified  in  dispensing  with  the 
protest  either  by  reason  of  the  death  or  the  insolvency  of 
the  acceptor.  The  holder  o£  an  unpaid  bill  of  exchange 
may  put  in  force  all  his  rights  of  action,  and  there  is  no 
power  given  to  the  judges  to  extend  the  time  for  payment 
of  the  instrument^ — ^he  may  also  by  leave  of  the  President 
of  the  Oourt  enter  into  possession  by  way  of  execution 
upon  the  goods  of  the  drawers,  acceptors  and  endorsers, 
or  cover  himself  by  means  of  a  draft  drawn  by  him  for 
the  amount  upon  the  drawer  of  the  instrument.     Interest 
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upon  an  unpaid  draft  which  has  been  duly  protested  for 
non-payment  runs  from  the  date  of  protest,  and  the 
expenses,  costs,  interest,  etc.,  become  due  as  from  the 
date  of  the  commencement  of  judicial  proceedings  in 
respect  of  non-payment. 

Belgian  law  gives  the  following  rights  of  action  for 
non-payment  of  a  bill  of  exchange  : 

An  action  against  the  acceptor,  (a)  If  the  bill  of  ex- 
change is  accepted  the  debtor  is  the  principal  and  direct 
debtor.     The  action  is  not  limited  by  necessity  of  com- 

Eliance  with  any  formality  except  that  regard  must  be 
ad  to  the  time  limited  by  the  Belgian  equivalent  to  the 
Statute  of  Limitations,  that  is  to  say,  the  action  must  be 
brought  within  five  years  (see  Article  82,  post),  (b)  If 
a  document  has  not  been  accepted  the  drawee  is  not  the 
direct  debtor  to  the  holder,  but  is  only  liable  if  provision 
has  been  made  in  his  hands,  and  upon  proof  that  the  funds 
constituting  this  provision  are  still  in  his  hands. 

The  holder  has  a  right  of  action  against  the  drawer  if 
the  drawer  has  made  no  provision  for  payment :  (a)  He 
may  bring  the  action  without  any  formality  or  any 
condition  as  to  length  of  time,  except  as  above  stated, 
(b)  Should  the  drawer  have  made  provision,  then  the 
action  is  subject  to  the  same  formality  as  to  length 
of  time,  etc.,  as  is  the  case  in  actions  against  endorsers. 
Against  these  last  named  the  holder  has  a  right  to  serve 
them  with  notice  of  protest  in  the  manner  and  within  the 
times  provided  by  Articles  55 — 59  of  the  Commercial 
Code,  and  one  of  the  things  to  be  had  regard  to  is  the 
necessity  of  setting  out  in  the  writ  the  date  of  service  of 
protest,  as  provided  by  Article  56.  The  period  of  limita- 
tion is  not  necessarily  the  same  with  regard  to  all  the 
persons  liable — it  varies  according  to  the  distances  at  which 
they  reside.  The  period  with  regard  to  persons  living 
within  five  myriametres  from  the  place  where  the  instru- 
ment is  payable  is  fifteen  days,  and  this  period  increases 
by  one  day  for  every  further  distance  of  five  myriametres. 
Article  57  fixes  the  time  for  instruments  drawn  in  Belgium 
and  payable  abroad,  and  such  periods  are  one  month  for 
those  payable  in  England  and  in  states  with  frontiers 
adjoining  those  of  Belgium,  two  months  for  other  European 
states  and  for  the  African  and  Asiatic  shores  of  the 
Mediterranean,  as  also  for  the  Asiatic  shore  of  the  Black 
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Sea  ;  five  months  for  those  payable  on  this  side  of  the 
Straits  of  Malacca,  of  the  Sound,  and  of  Cape  Horn.  The 
above  periods  are  doubled  in  respect  of  countries  beyond 
the  seas  in  the  event  of  sea  warfare.  The  action  may  be 
brought  either  individually  against  the  drawer,  and  each 
of  the  endorsers,  or  collectively  against  all  or  any  of 
them — in  the  second  event  each  of  the  persons  liable  must 
be  sued  within  the  times  indicated  above.  The  rights 
of  action  of  the  holder  against  the  sureties  is  as  follows  : 
(a)  If  the  surety  has  to  give  notice  to  the  acceptor  or  the 
drawer,  and  they  have  not  made  provision  for  the  draft, 
the  action  against  him  is  not  subject  to  any  particular  or 
special  condition,  (b)  Should  he  have  given  notice  to 
one  endorser  or  to  the  drawer  who  has  made  provision, 
a  protest  and  the  writ  must  be  served  within  the  times 
previously  stated,  so  far  as  the  drawer  or  endorser  who 
has  received  notice  is  concerned,  as  well  as  upon  the  surety 
himself.  The  liability  of  the  surety  is  extinguished  when 
the  debtor  for  whom  ne  has  stood  as  surety  is  discharged. 
The  law  of  July  10th,  1877,  with  regard  to  protests 
which  precedes  Articles  64 — 71  of  the  original  Code 
provides  as  follows  :  Protests  for  non-acceptance  or  non- 
payment must  be  given  by  bailiflfs,  or  in  districts  where 
no  baili£f  resides,  or  where  the  bailiflf  cannot  act,  by 
persons  appointed  by  the  Government  for  the  purpose, 
they  must  be  served  at  the  place  appointed  for  payment 
by  the  instrument,  or  in  default  of  such  appointment 
at  the  place  of  residence  of  the  person  liable  to  pay,  or 
at  his  last  known  place  of  residence  in  the  commune — 
in  the  event  of  a  false  address  having  been  given,  the 
protest  must  state  that  the  debtor  has  not  been  met  with 
within  the  commune.  This  document  must  be  written 
upon  a  sheet  of  paper  to  be  attached  to  the  instru- 
ment protested,  and  the  bailiff  or  other  person  serving 
the  protest  is  bound  to  leave  a  document  setting  forth 
the  name  and  address  of  the  holder  requiring  the  protest 
to  be  made,  the  name  of  the  bailiff  or  other  person  serving 
the  document,  and  particulars  of  the  protested  instrument. 
If  no  person  is  found  at  the  address  where  the  protest 
is  to  be  left,  this  fact  must  be  stated  in  the  protest 
above  referred  to.  It  must,  in  addition,  state  (1)  the 
amount  of  the  instrument  ;  (2)  the  date  of  its  maturity  ; 
(3)  the  presence  or  absence  of  the  person  liable  to  pay  ; 
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(4)  the  reasons  of  the  refusal  to  accept  or  pay  ;  (5)  the 
inability  or  refusal  to  sign  ;  (6)  the  acceptance  or  pay- 
ment for  honour  ;  (7)  the  christian  and  surnames  of  the 
person  to  if  horn  the  instrument  is  sent ;  and  (8)  the 
stamps  and  fees  payable.  The  annexe  to  the  protested 
document  must  set  forth  the  same  particulars,  together 
with  the  number  of  the  instrument  and  the  name  of  the 
person  who  has  sent  it  for  collection.  There  are  further 
provisions  contained  in  this  law,  from  Articles  5 — 17,  that 
do  not  appear  to  call  for  separate  explanation  here.  As 
to  their  provisions,  the  reader  is  referred  to  the  trans- 
lation of  the  Code,  but  shortly  they  deal  with  declarations 
in  lieu  of  protest  ;  registrations  of  declarations  or  pro- 
tests ;  proof  of  payment  for  honour,  and  the  stamp  duty 
to  be  paid  upon  protests  ;  sale  of  forms  of  proteste  ;  the 
emoluments  of  bailiflFs,  and  other  persons  appointed  to 
serve  protests,  etc.  Article  82  deals  with  the  period  of 
prescription,  and  provides  that  rights  of  action  on  bills 
of  exchange  cease  after  five  years  from  the  day  following 
the  date  of  maturity,  or  of  the  date  of  trial  of  the  last 
action  upon  them,  provided,  nevertheless,  that  the  persons 
alleged  to  be  liable  may  be  put  to  the  oath  if  required  to 

Crove  that  they  are  no  longer  liable,  and  their  widows, 
eirs  and  assigns  may  also  be  put  to  the  like  oath,  and 
required  to  swear  that  they  do  not  believe  anything  to 
be  due.  This  is  practically  a  repetition  with  regard  to 
bills  of  exchange  of  the  provisions  of  Article  2275  of  the 
Civil  Code.  The  meaning  and  eflect  of  this  in  practice  is 
that  unless  the  persons  who  are  liable  to  be  subjected  to 
the  oath  are  prepared  to  submit  themselves  to  it,  the 
period  of  prescription  cannot  be  set  up  against  a  claim 
upon  it  by  the  holder  of  a  bill  of  exchange  who  has  not 
asserted  his  legal  rights  thereunder  within  five  years. 
The  period  of  five  years,  so  far  as  bills  of  exchange 
payable  at  sight  or  on  a  certain  day  from  sight,  which 
date  has  not  been  fixed  by  presentation,  are  concerned, 
commences  from  the  expiry  of  the  time  provided  by 
Article  51  of  the  C/ode  above  referred  to.  The  Com- 
mercial Code  does  not  go  on  to  make  the  provision  which 
is  made  by  Article  2262  of  the  Civil  Code,  but  this  must 
be  read  into  this  portion  of  the  Commercial  Code,  namely, 
that  all  actions  are  prescribed  absolutely  and  uncondi- 
tionally at  the  end  of  thirty  years.     All  the  provisions 
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hereinbefore  referred  to  as  to  bills  of  exchange  apply  to 
promissory  notes  payable  to  order,  and  these  instruments 
must  be  dated,  must  set  forth  the  amount  payable,  the 
name  of  the  person  to  whose  order  they  are  drawn,  and 
the  date  on  which  payment  must  be  made.  In  default  of 
a  statement  as  to  the  date  on  which  an  instrument  is 
payable,  the  same  shall  be  taken  to  be  payable  at  sight. 

The  subject  of  cheques  upon  bankers  is  dealt  with  by 
a  separate  law  of  the  20th  June,  1873,  of  which  a  trans- 
lation will  be  found  immediately  after  that  portion  of  the 
Code  which  deals  with  bills  of  exchange  and  promissory 
notes.  Article  1  of  this  law  states  the  nature  of  a  cheque. 
Article  2  relates  to  its  form.  Article  3  makes  the  law 
of  20th  May,  1872,  which  has  been  referred  to  above, 
applicable  so  far  as  possible  to  cheques.  Article  4  provides 
that  they  must  be  presented  for  payment  within  three 
days  of  their  date  if  they  are  drawn  in  the  same  place 
where  they  are  payable,  and  within  six  days  if  they  are 
payable  in  another  place.  In  default  of  a  statement  as  to 
the  place  where  they  are  drawn,  they  are  to  be  taken 
to  be  drawn  at  the  place  where  they  are  payable.  The 
holder  who  does  not  demand  payment  within  the  times 
referred  to  loses  his  rights  against  the  endorsers  and 
against  the  drawer  should  the  provision  made  for  payment 
of  the  cheque  have  ceased  to  exist  after  the  said  periods. 
Article  5  provides  that  a  drawer  who  issues  an  undated 
cheque,  or  one  which  bears  a  false  date,  or  who  by  any 
letter  of  advice  or  otherwise  disposes  of  the  funds  available 
to  the  detriment  of  the  holder  of  the  cheque,  is  liable  to 
be  fined  to  the  extent  of  10  per  cent,  of  the  amount  for 
which  the  document  is  drawn  ;  and  a  person  who  draws 
a  cheque  without  having  previously  made  provision  for 
it,  is  liable  to  the  same  fine  without  prejudice  to  the  pro- 
visions of  the  penal  law  dealing  with  the  subject  in  a 
proper  case.  The  penal  law  upon  the  subject  will  be 
found  in  Article  509  of  the  Penal  C^ode,  which  provides 
that  the  person  oflending  may  be  punished  by  a  term  of 
imprisonment  varying  from  one  month  to  two  years,  and 
to  a  fine  of  from  26  to  300  francs.  Article  6  of  this  law 
provides  that  legal  payment  may  be  made  in  notes  of  the 
Rational  Bank  unless  the  same  have  ceased  to  be  accepted 
as  payment  by  the  National  Exchequer, 
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CHAPTER    XVII. 

As  to  Commercial  Companies. 

The  Belgian  law  on  this  subject  is  to  be  fonnd  in  the 
Law  of  18th  May,  1873,  amended  by  that  of  22nd  May, 
1886.  There  are  according  to  this  law  five  different  kinds 
of  commercial  companies,  apart  from  private  partnerships, 
having  for  their  object  the  carrying  on  of  trade  in  its 
varying  aspects.  The  first  of  the  five  kinds  of  commercial 
companies  above  referred  to  is  the  company  carried  on  in 
a  trading  name.  The  second  is  the  company  known  as 
"  Commandite  simple,"  which  is  a  company  carried  on  by 
a  number  of  partners  who  contribute  a  certain  fixed  sura 
each  to  the  trading.  The  third  is  the  "Societe  anonyme," 
or  limited  liability  company  ;  the  fourth  the  '*  Societe  en 
commandite  par  actions,"  which  means  a  company  similar 
to  the  second  named,  except  that  the  partners  in  it  have 
share  certificates  in  respect  of  their  holdings  ;  and  the  fifth 
is  the  Co-operative  society.  Each  of  these  different 
companies  will  be  dealt  with  as  to  their  constitution  and 
the  liability  of  their  members  further  on  in  this  work,  and 
each  of  them,  it  must  be  borne  in  mind,  constitutes  a  legal 
entity  for  the  purpose  of  trade  and  for  the  purpose  of 
suing  and  being  sued,  and  stands  in  law  as  a  body  separate 
and  apart  from  each  of  the  individuals  who  are  partners  or 
hold  shares  therein.  In  addition  to  these  five  kinds  of 
companies  which  have  the  advantages  referred  to,  there 
are  private  partnerships  known  to  and  recognised  by  the 
law  as  commercial  partnerships,  having  for  their  object 
the  exploitation  of  a  particular  piece  of  business  known  in 
Roman  Law  as  "  Societas  negotiationis  alicujus  "  and  com- 
mercial partnerships  for  the  purpose  of  participation  in 
profit.  Companies  with  a  trading  name,  companies  "  en 
commandite  simple  "and  co-operative  societies  have  to  be 
constituted  by  special  articles  of  partnership  or  agreements 
which  must  either  be  prepared  and  registered  by  a  notary, 
when  they  are  known  as  public,  or  else  they  must  be 
constituted  under  the  signatures  of  the  persons  who  are 
interested  in  them,  in  accordance  with  Article  1325  of  the 
Civil  Code,  the  provisions  of  which  are  that  there  must  be 
as  many  copies  of  the  document  constituting  the  company 
as  there  are  parties  having  a  distinct  interest  under  it,  but 
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in  so  far  as  parties  interested  have  identical  interests,  only- 
one  copy  is  necessary  for  all  of  them.  There  is,  however, 
an  exception  made  in  favour  of  co-operative  societies,  to 
the  extent  of  making  two  originals  sufficient  in  their  case. 
On  the  other  hand  limited  liahility  companies  and  com- 
panies en  commandite  w^ith  share  certificates  must,  under 
penalty  of  being  void,  be  constituted  by  articles  of  associa- 
tion, public  in  their  nature,  entered  into  before  and 
registered  by  a  notary.  Unless  these  formalities  are 
complied  with  in  regard  to  the  two  last-named  kinds  of 
commercial  companies,  the  persons  interested  in  them  a^ 
founders  or  promoters  are  liable  to  be  sued  in  respect 
of  the  company's  transactions  as  individuals  and  are  not 
at  liberty  to  avail  themselves  of  any  of  the  benefits  or 
advantages  of  limited  liability,  which  they  would  be  able 
to  avail  themselves  of  had  the  company  been  properly  and 
duly  constituted.  So  far  as  the  acts  and  transactions  of 
temporary  partnerships  (associations  momentanees)  and 
participative  partnerships  (associations  en  participation) 
are  concerned,  their  transactions  may  be  proved  by  putting 
their  books  and  correspondence  in  evidence,  or  if  the  court 
thinks  proper  to  admit  such  testimony,  by  viva  voce 
evidence.  The  articles  of  association  or  partnership  which 
constitute  a  company  in  a  trading  name  and  a  company 
"  en  commandite  simple  "  may  be  advertised  by  extracts, ' 
only,  such  extract  containing  :  (1)  a  full  description  of  tha 
partners  who  are  jointly  and  severally  liable  ;  (2)  the 
full  trading  name  of  the  company  ;  (3)  the  names, 
addresses  and  descriptions  of  the  partners  having  the 
management  and  the  firm's  signature  of  the  partnership  ; 
(4)  particulars  of  the  securities  provided,  or  agreed  to  be 
provided,  as  the  company's  working  capital  ;  (5)  the 
names  and  descriptions  of  the  sleeping  partners  who  are  to 
contribute  cash  or  securities  with  particulars  of  the 
liability  of  each  ;  and  (6)  the  date  on  which  the  partner- 
ship's trading  transactions  are  to  commence  and  to  cease. 
These  extracts,  if  the  document  has  been  entered  into 
before  a  notary,  must  be  signed  by  him,  and  if  entered 
into  under  the  private  signatures  of  the  partners  must  be 
signed  by  each  of  the  partners  jointly  and  severally  liable. 
The  documents  in  the  nature  of  articles  of  association 
constituting  limited  liability  companies,  companies  en 
commandite  by  shares  and  co-operative  societies  must  be 
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publicly  advertised  in  fall  at  the  expense  of  the  company. 
The  articles  of  association  or  partnership  referred  to  above 
must,  within  fifteen  days  of  their  being  completely  passed 
and  adopted,  be  deposited  with  the  proper  officials  to 
receive  the  same,  and  the  advertisement  must  be  issued 
within  ten  days,  failing  which,  the  officials  whose  duty  it 
is  to  publish  them  are  liable  in  damages  should  any  such 
arise  by  reason  of  their  delay  or  failure.  The  advertise- 
ments have  to  be  made  in  the  Moniteur  Beige  by  way  of 
appendix  to  the  particular  issue  in  which  they  are 
advertised,  and  such  appendix  has  to  be  forwarded  to  the 
registries  of  all  the  Commercial  Courts  in  Belgium  where 
inspection  of  them  can  be  made  gratuitously  by  any  person 
desiring  to  take  particulars  of  their  contents.  It  will  be 
observed  that  the  publicity  and  ease  of  access  to  the 
material  particulars  relating  to  public  companies  is  thus 
very  much  better  arranged  in  Belgium  that  it  is  in 
England  by  reason  of  the  material  particulars  being  at 
hand  in  the  registries  of  all  the  diflFerent  Commercial 
Courts  instead  of  only  at  one  central  registry  in  the 
capital,  as  is  the  case  with  English  limited  liability 
companies.  The  latter  portion  of  Article  10  of  the  former 
Law  provides  that  provision  shall  be  made  by  royal  decree 
as  to  persons  whose  duty  it  is  to  register  these  docu- 
ments and  extracts  of  documents  and  the  forms  and 
conditions  under  which  they  must  be  registered,  and  in 
accordance  with  these  provisions  on  the  21st  May,  1873, 
a  royal  decree  was  issued  providing  that  Registrars  of 
Commercial  Courts,  and  in  places  where  there  is  no  Com- 
mercial Court  Registrars  of  the  Civil  Court  are  to  receive 
and  register  these  documents,  that  the  same  must  be  accom- 
panied by  a  sum  of  money  sufficient  to  cover  the  expenses 
of  the  deposit  and  of  the  advertisement,  that  the  Registrar 
is,  within  forty-eight  hours  to  send  to  the  Moniteur  Beige 
a  copy  of  the  document  registered,  that  the  Moniteur 
Beige  is  to  keep  a  register  showing  the  date  of  receipt  of 
the  documents,  and  tnat  the  Registrars  shall  enter  in  the 
margin  of  their  registers  particulars  of  the  date  on  which 
the  documents  were  sent  to  the  Moniteur  Beige.  Should 
the  deposit  above  referred  to  not  be  made  in  accordance 
with  tne  provisions  of  the  law,  the  persons  in  fault  are 
rendered  liable  to  a  fine  which  may  not  be  lower  than 
50  francs  nor  higher  than  5,000  francs.  In  addition  to 
this    provision  as    to  the    publication  of   the  articles  of 
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association  and  partnership,  it  is  provided  by  Article  12, 
that  every  alteration  or  amendment  of  the  provisions  of 
the  original  deed  or  articles  must  be  registered  in  the 
same  manner,  and  particularly,  the  appointment  of 
directors  in  limited  liability  companies  as  well  as  the  pro- 
visions made  for  their  liquidation  must  be  so  published 
under  penalty  of  the  company  not  being  at  liberty  to  avail 
itself  of  any  protection  which  the  Code  gives  it  in  any 
proceedings  taken  by  or  brought  against  it.  The  follow- 
ing special  provisions  are  made  with  regard  to  the  different 
kinds  of  commercial  partnerships  or  companies  : 

(1)  As  TO  Partnerships  in  a  Trading  Namb. — This 
kind  of  partnership  is  described  by  the  Code  as  one  consti- 
tuted by  two  or  more  persons,  which  has  for  its  object  the 
carrying  on  of  trade  under  a  firm  name,  and  it  is  provided 
that  no  names,  other  than  those  of  the  partners,  may  appear 
in  such  firm  or  trading  name.  Each  of  the  partners  therein 
is  jointly  and  severally  liable  for  all  the  undertaking  of 
partnership,  although  only  one  of  them  may  have  signed 
the  document  under  which  the  liability  arises,  provided 
that  the  signature  was  of  the  firm  name. 

(2)  As  to  Companies  "en  Commandite  Simple." 
— This  kind  of  company  is  described  as  one  which  is 
entered  into  by  one  or  more  partners,  consisting  of  a  per- 
son or  persons  who  are  liable  for  the  whole  of  the  firm's 
transactions  and  who  are  described  as  "  commandites," 
and  also  of  one  or  more  partners  who  only  contribute 
money  or  securities  and  wno  are  known  and  described 
as  "  commanditaires,"  or  sleeping  partners.  The  name 
under  which  the  business  is  carried  on  must  contain 
that  of  one  or  more  of  the  partners  who  are  known  as 
"  commandites,"  but  the  name  of  no  "  commanditaire  *' 
must  appear  in  it,  under  a  penalty  should  it  so  appear,  of 
such  commanditaire  becoming  liable,  jointly  and  severally 
with  the  commandites  tor  all  the  firm's  transactions  and 
liabilities.  Provided  the  commanditaire  sees  that  his  name 
does  not  appear  and  does  not  actively  interfere  in  the 
management  of  the  business,  he  is  only  liable  to  the  extent 
of  the  amount  which  he  has  brought,  or  contracted  to 
bring,  into  the  company's  coffers.  Should  he,  however, 
receive  out  of  the  capital  of  the  company  interest  or 
dividends  which  are  not  earned  by  wav  of  actual  profit  by 
the  company,  he    may   be  made   liable  to  third    parties 
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dealing  with  the  partnership  to  the  extent  of  such  interest 
or  dividends,  bat  if  the  same  have  been  paid  to  him  by 
reason  of  the  fraud  or  gross  negligence  of  any  of  the 
commandites,  he  has  a  right  of  action  against  them  for  any 
sum  which  he  has  been  so  called  upon  to  pay.  In  addi- 
tion to  his  having  to  be  careful  that  his  name  does  not 
appear  in  the  firm  name  of  the  company,  he  must  also  see 
that  he  takes  no  part  in  the  management  of  the  company's 
aflFairs,  for  should  he  do  so,  it  is  provided  by  Article  23, 
that  he  shall  be  personally  liable  to  any  third  person  with 
whom  he  entered  into  such  transaction,  and  he  also  becomes 
jointly  and  severally  liable  with  the  other  commandites 
towards  third  parties,  should  he  habitually  have  taken  part 
in  the  management  of  the  partnership's  affairs.  The 
principle  involved  in  this  provision  is  very  much  the  same 
as  that  existing  in  English  Law,  whereby  a  person  who, 
although  he  may  not  in  fact  be  a  partner  in  a  particular 
business,  if  he  holds  himself  out,  or  is  with  his  laiowledge 
and  consent,  by  the  other  parties  interested  held  out  as  a 
partner,  may  upon  the  principle  of  agency  and  holding 
out,  be  made  liable  for  the  partnership's  transactions. 

(3)  As  TO  Limited  Liability  Companies. — ^These,  of 
all  the  five  kinds  of  trading  associations  referred  to  above, 
are  of  course  the  most  important  of  the  trading  entities 
existing  under  Belgian  Law,  and  as  the  reader  goes  through 
the  different  provisions  of  the  Code,  he  will  be  struck  by  the 
similarity  of  many  of  its  provisions  to  those  of  the  English 
Companies  Acts  of  1862,  and  having  regard  to  the  fact 
that  the  Belgian  Law  as  it  at  present  exists  in  regard  to 
limited  liability  companies  was  not  brought  into  existence 
until  the  year  1873,  and  was  subsequently  altered  in  1886, 
it  appears  highly  probable  that  it  was  more  or  less  based 
upon  the  English  statute,  certain  modifications  of  the  same 
being  made  to  provide  for  the  different  circumstances 
existing  in  Belgium.  That  portion  of  the  Code  which 
deals  with  limited  liability  companies  is  contained  in 
Section  4  and  in  Articles  26 — 73,  and  it  is  by  the  Code 
divided  into  eight  sub-headings  as  follows  : — 1.  As  to  the 
nature  and  qualifications  of  limited  liability  companies. 
2.  As  to  their  formation.  3.  As  to  shares  and  their 
transfer.  4.  As  to  their  management  and  supervision. 
5.  As  to  general  meetings.  6.  As  to  inventories  and 
balance  sheets.  7.  As  to  certain  items  of  information  to 
be  contained  in  their  articles.       8.    As  to  the  issue  of 
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debentures  ;  and  9.  As  to  the  duration  and  dissolution  of 
the  companj^  Under  the  first  heading  the  company- 
is  described  as  one  in  which  the  shareholders  only  make 
themselves  liable  to  the  extent  of  a  fixed  amount.  The 
company  must  have  a  special  name,  which  name  must  not 
be  that  of  any  of  its  shareholders  ;  it  may,  however,  be  a 
name  descriptive  of  the  company's  objects  or  business,  but 
it  must  not  be  the  same  as  that  of  any  other  company, 
nnder  penalty,  should  this  be  the  case,  and  should  such 
similarity  lead  to  mistakes  of  the  company  being  liable  in 
damages  to  any  other  company  which  may  suffer  thereby. 
Under  the  second  heading  it  is  provided  that  in  the 
formation  of  companies  the  following  circumstances  must 
exist :  (1)  There  must  be  at  least  seven  persons  taking 
shares.  (2)  The  whole  of  the  capital  must  be  subscribed. 
(3)  Every  share  nmst  be  paid  up  to  the  extent  of  at  least 
one-tenth,  either  in  cash  or  in  securities,  and  the  fact  of 
this  having  been  done  must  be  proved  by  a  document 
certifying  the  sum,  signed  before  a  notary.  The  company 
mtiy  be  formed  under  one  or  more  documents,  all  of  whicn 
must  be  executed  before  a  notary,  and  upon  the  execution 
of  these  documents  all  the  seven  signatories  must  appear 
before  such  notary,  either  personally  or  by  proper  proxies. 
The  persons  who  so  appear  are  to  be  treated  as  the 
promoters  of  the  company,  provided  nevertheless  that  if 
the  articles  of  association  set  forth  that  one  or  more  of  the 
shareholders  owning  between  them  at  least  one-third  of 
the  company's  capital  are  such  promoters,  the  other 
persons  who  so  appear  not  receiving  any  special  advantage 
shall  only  be  treated  as  simple  subscribers  to  the  funds  of 
the  company  to  the  extent  of  the  shares  which  they  agree 
to  take.  The  company  may  also  be  formed  by  guarantee, 
ill  which  case  the  articles  of  association  must  as  a  pre- 
liminary be  advertised  in  draft  for  the  purpose  of  showing 
that  which  is  proposed,  and  in  such  draft  particulars  of  the 
intended  subscriptions,  the  date  of  the  articles  and  of  their 
advertisement,  the  objects,  the  subscribed  capital,  the 
number  of  shares,  particulars  showing  how  the  capital  sub- 
scribed is  proposed  to  be  made  up,  and  the  conditions  under 
which  it  is  subscribed  and  the  profits  or  benefits  to  be  taken 
by  the  promoters  must  be  set  forth,  and  it  must  likewise 
state  a  date  within  three  months  on  which  a  meeting  of  the 
intended  company  will  be  held  for  the  purpose  of  definitely 
starting  it  and  adopting  the  draft  articles  of  association. 
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Upon  the  day  fixed  for  this  meeting,  the  promoters  must 
present  to  the  meeting  (which  is  to  be  held  before  a  notary) 
proof  of  compliance  with  the  conditions  contained  in  Article 
29  above  referred  to,  together  with  the  documents  in  proof 
thereof.  If  the  majority  of  the  subscribers  present,  other 
than  the  promoters,  raise  no  objection,  then  the  promoters 
may  declare  the  company  duly  formed.  Promoters  are 
jointly  and  severally  liable  towards  the  shareholders  in 
spite  of  provision  to  the  contrary ;  1.  In  respect  of  all 
engagements  on  behalf  of  the  <3onipany  entered  into  up  ta 
the  time  when  there  are  seven  members  at  least.  2.  In 
respect  of  such  portion  of  the  capital  as  has  not  been 
validly  subscribed.  3.  For  payment  upon  their  shares  to 
the  extent  of  one-tenth.  4.  To  make  good  any  loss  which 
is  the  direct  result,  either  of  the  companv  being  invalidly 
formed  owing  to  failure  to  observe  tte  provisions  of 
Articles  4  above  referred  to,  or  by  reason  of  the  absence 
or  falsity  of  the  statements  provided  for  by  Article  31  in 
regard  to  subscriptions.  5.  In  respect  of  obligations 
undertaken  by  persons  under  disability. 

Under  the  third  heading,  that  is  to  say  by  Article  35,  the 
capital  of  the  company  is  to  be  divided  into  shares  which 
may  be  sub-divided  into  coupons,  and  in  such  event  such 
coupons  shall  together  only  bear  one  number.  A  register 
of  shares  must  be  kept  at  the  registry  of  the  office  of  the 
company  to  which  every  shareholder  is  to  have  free  access, 
and  this  register  must  contain  the  following  information^ 
namely  :  (a)  The  name,  address,  and  description  of  esich 
shareholder,  with   the    number   of  shares   held   by  him. 

(b)  Particulars  of  the  amounts  paid   up  on  such  shares. 

(c)  Particulars  of  transfer  of  such  shares,  with  the  date  of 
transfer,  and  if  the  articles  of  association  provide  for  the 
same,  particulars  of  the  manner  of  conversion  of  such 
shares  into  bearer  certificates. 

The  right  of  property  in  a  share  is  proved  by  the 
entry  containing  the  above  information  contained  in  the 
said  register,  and  the  transfer  is  made  by  entry  therein, 
dated  and  signed  by  the  transferor  and  transferee, 
or  by  their  proxies.  Certificates  proving  registration 
are  to  be  delivered  to  the  shareholders,  and  should  there 
be  more  than  one  owner  of  a  share,  the  company  has 
the  right  of  suspending  the  exercise  by  the  joint  holders 
of  such  share  of  any  of  their  rights  arising  by  virtue  of 
ownership  thereof  until  such  time  as  one  single  person  has> 
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been  appointed  for  the  purpose  of  being  registered  as  the 
proprietor  thereof. 

A  share  certificate  to  bearer  raust.be  signed  by  two 
directors  of  the  company  at  least,  and  sucn  certificate 
must  set  forth  :  (1)  The  date  of  the  articles  of  association, 
(2)  The  number  and  description  of  each  kind  of  share,  as 
well  as  the  nominal  value  of  the  shares  or  the  proportion 
of  the  capital  which  they  represent.  (3)  A  summary 
statement  of  the  kind  of  property  forming  the  capital  of 
the  company  and  the  conditions  on  whicn  the  same  has 
been  subscribed.  (4)  Any  special  advantages  given  to 
the  founders.  (5)  The  length  of  life  of  the  company  ;  and 
(6)  The  date  of  the  company's  annual  general  meeting. 
Share  certificates  to  bearer  may  be  transferred  by  simple 
delivery,  but  neither  in  the  case  of  shares  in  the  name  of 
a  holder  nor  of  share  certificates  to  bearer  is  any  transfer 
of  them  valid  until  the  company  has  been  duly  and 
formally  registered  and  completed,  and  no  transfer  can  be 
entered  in  the  register  of  shareholders  until  one-fifth  at 
least  of  the  nominal  value  of  the  shares  has  been  paid  up 
upon  them,  and  no  shares  can  be  turned  into  certificates 
to  bearer  until  they  are  paid  up  in  full.  Once  at  least  in 
every  year  the  particulars  of  the  state  of  the  company's 
capital  must  be  published  following  upon  the  publication 
of  its  balance  sheet,  and  the  advertisement  in  which  it  is 
published  must  set  forth  :  (1)  Particulars  of  the  amount 
paid  up  on  the  shares,  and  (2)  A  list  of  the  shareholders 
who  have  not  paid  up  their  shares  in  full,  with  a  statement 
of  the  amounts  unpaid.  Publication  by  advertisement  of 
this  list  will  have  the  same  eflFect  with  regard  to  the 
change  of  shareholders  as  a  publication  by  advertisement 
under  Article  12,  hereinbefore  referred  to.  There  is 
a  most  important  provision  with  regard  to  the  liability 
of  shareholders  contained  in  Article  42,  which  provides 
that  in  spite  of  agreement  to  the  contrary  subscrioers  for 
shares  are  to  be  liable  for  the  total  amount  of  the  nominal 
value  of  the  shares  for  which  they  subscribe,  and  the 
transfer  by  them  of  shares  which  are  not  fully  paid  does 
not  release  them  from  payment  of  the  balance  aue  upon 
the  shares  to  the  extent  of  the  debts  incurred  by  the 
company  prior  to  its  complete  registration.  The  effect  of 
this  provision  is  somewhat  the  same  as  that  which  happens 
hi  the  winding  up  of  an  English  company  where  the  assets 
are  insufficient  to  pay  its  debts,  and  where  the  original 
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shareholder  is  put  upon  the  B  list  of  contributories  in 
respect  of  unpaid  calls  due  upon  his  shares  ;  but  the 
original  sharenolder  has  a  right  of  action  against  the 
person  to  whom  he  has  transferred  his  share  and  all 
subsequent  holders,  in  respect  thereof,  and  these  persons 
are  jointly  and  severally  liable  to  reimburse  him  any 
amount  which  he  may  be  called  upon  to  pay  in  order 
to  make  the  share  fully  paid  up. 

The  fourth  heading,  dealing  with  the  management  and 
supervision  of  companies,  makes  the  following  provisions  : 

Companies  may  be  managed  by  persons  appointed  for 
the  purpose,  whose  appointments  may  be  revocable,  and 
either  remunerated  or  gratuitous.  In  default  of  provision 
being  contained  in  the  company's  articles  to  the  contrary, 
these  persons  are  entitled  to  carry  out  all  acts  of  manage- 
ment, and  to  bring  and  defend  all  actions  in  the  name  of 
the  company.  There  must  be  at  least  three  directors, 
who  are  to  be  appointed — except  so  far  as  the  first 
directors  are  concerned,  who  may  be  appointed  by  the 
articles  of  association — by  a  general  meeting  of  share- 
holders. They  may  not  be  appointed  for  any  term 
exceeding  six  years,  and  their  appointment  is  always 
liable  to  be  revoked  by  a  general  meeting.  In  the  absence 
of  provision  to  the  contrary  in  the  articles,  the  directors 
whose  term  of  office  has  expired  are  capable  of  being 
re-elected.  Every  director  must  hold  a  certain  number 
of  shares  as  a  guarantee  of  due  management,  and  the 
owner  of  the  shares  must  see  that  the  necessary  particulars 
of  his  holding  are  contained  in  the  register  of  shareholders. 
Where  the  qualification  is  by  share  certificates  to  bearer 
the  necessary  number  of  these  must  be  deposited  by  the 
director  with  the  company,  or  with  a  third  person  to  be 
appointed  for  the  purpose  by  the  articles  of  association  or 
by  a  general  meeting  of  tne  company.  Every  director 
appointed  by  the  articles  of  association  must  deposit  a 
number  of  shares  not  less  than  one-fiftieth  part  of  the 
nominal  capital,  but  the  value  of  such  shares  need  in  no 
case  exceed  50,000  francs  in  nominal  value,  and  the  articles 
of  association  should  fix  this  number.  Should  the  shares 
deposited  not  belong  to  the  director  whose  management  of 
the  company's  affairs  they  guarantee,  the  name  of  the  true 
owner  must  be  stated  at  the  time  of  the  deposit  being 
made,  and  his  name  must  also  be  stated  at  the  first  general 
meeting  to  be  held  thereafter.     Provided  these  conditions 
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are  not  complied  with  within  one  month  of  the  complete 
formation  of  the  company,  the  appointment  of  the  director 
in  respect  of  whom  there  has  been  non-compliance  is 
void.  Any  director  having  an  interest  in  any  transaction 
with  the  company  which  is  adverse  to  that  of  the  company 
must  inform  the  board  of  directors  thereof,  and  particulars 
of  his  statement  must  appear  in  the  minutes  of  the  board 
meetinors  at  which  it  was  made.  Such  director  is  not  at 
liberty  to  take  any  part  in  the  discussions  with  regard  to 
such  particular  business,  and  a  statement  must  be  made  at 
the  first  general  meeting  before  a  vote  is  taken  upon  any 
other  proposals  as  to  any  transactions  in  which  a  director 
has  an  interest  opposed  to  that  of  the  company.  Company 
directors  are  liable  in  accordance  with  another  law  for  the 
doe  performance  of  the  obligations  which  they  undertake 
towards  the  company,  and  they  are  also  responsible  for 
acts  of  misfeasance  committed  by  them  tnerein,  and 
as  a  board  are  jointly  and  severally  liable  to  the  company 
for  failure  by  them  to  observe  the  provisions  of  the  law 
so  far  as  it  casts  obligations  and  liabilities  upon  them 
by  reason  of  their  oflSce  of  directors.  The  daily  work  and 
management  of  the  company's  business  may  be  deputed 
to  particular  directors,  managers,  or  other  persons  who 
may  either  be  shareholders  or  not,  and  the  appointment 
and  discharge  of  such  managers,  agents,  etc.,  together 
with  the  emoluments  which  they  are  to  receive,  should  be 
provided  for  by  the  articles  of  association,  and  their 
liabilities  towards  the  company  defined  in  the  instrument 
or  minate  appointing  them.  The  supervision  of  the 
company  apart  from  its  management  must  be  confided  to 
one  or  more  "  commissioners '  (commissaires),  who  may 
either  be  shareholders  or  not,  and  their  appointment,  so 
far  as  the  first  of  them  is  concerned,  is  made  in  the 
articles  of  association,  and  afterwards  by  a  general 
meeting  of  the  shareholders.  The  duration  of  their 
appointment  may  not  exceed  six  years,  and  they  are 
alw«ays  liable  to  be  discharged  by  resolution  of  a  general 
meeting.  Their  number  has  to  be  fixed  by  the  articles 
of  association,  but  the  number  so  fixed  may  be  altered  by 
a  general  meeting,  which  may  also  fix  the  amount  of  their 
remuneration  ;  each  one's  remuneration,  however,  shall 
not  exceed  one-third  of  that  of  a  director.  If  the  number 
of  "  commissaires  "  is  reduced  below  three,  by  reason  of 
the   death,    retirement,  or  disability  of  any  of  them,  to 
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less  than  one-half  the  nninber  provided  for,  the  board  of 
directors  must  immediately  convoke  a  general  meeting  in 
order  to  appoint  some  person  or  persons  to  take  the  place 
of  the  commissaires  who  have  died,  or  who  have  otherwise 
ceased  to  act  or  become  incapable  of  acting.  The  power  of 
the  commissaires  is  unlimited  so  far  as  the  supervision  and 
control  of  the  company's  operations  is  concerned,  and 
they  are  at  liberty,  without  taking  the  same  away,  at  any 
time  to  inspect  the  books,  correspondence,  minutes,  and 
other  papers  and  documents  belonging  to  the  company, 
and  the  board  of  directors  is  bound  to  send  to  them  each 
half  year  a  statement  setting  forth  by  way  of  resume  the 
position,  so  far  as  assets  and  liabilities  are  concerned,  of 
the  company,  and  they  must  submit  to  a  general  meeting 
of  the  company  the  result  of  their  supervision,  with 
any  proposals  and  observations  which  they  may  consider 
it  desirable  to  make,  and  also  state  the  method  in  which 
they  have  checked  the  inventory  relating  to  the  com- 
pany's property,  and  their  liability  for  the  consequences 
of  non-perrormance  of  their  duty  towards  the  company 
is  regulated  in  the  same  way  as  that  referred  to  above 
with  regard  to  the  liability  under  like  circumstances  of 
directors.  The  commissaires  here  referred  to  are  officials 
who  are  entirely  unknown  in  English  company  law,  but 
it  will  be  observed  that  their  rights  and  duties  are  to  a 
certain  extent  analogous  to  those  of  auditors  so  far  as  their 
duty  to  report  to  the  shareholders  is  concerned.  They, 
however,  have  a  much  wider  scope  in  controlling  the 
affairs  of  the  company  in  that  they  have  the  right  to 
inspect  the  books  and  documents  of  the  company  at  any 
time,  to  receive  from  the  directors  a  half-yearly  statement, 
and  practically  to  veto  any  proposal  of  the  directors  which 
they  in  their  discretion  believe  to  be  inimical  to  the 
companv's  interests. 

The  fifth  heading,  dealing  with  general  meetings,  pro- 
vides that  shareholders  assembled  in  general  meeting  snail 
have  the  widest  powers  either  to  make  or  ratify  agree- 
ments relating  to  the  business  of  the  company.  The 
meetings,  in  the  absence  of  provision  to  the  contrary,  have 
power  to  alter  or  modify  the  articles  of  association,  but 
without  altering  the  company's  objects.  When,  however, 
an  alteration  in  the  articles  is  proposed  it  cannot  be  validly 
dealt  with  unless  the  proposed  alteration  has  been  set  forth 
in  the  notice  convening  the  meeting,  if  this  provision  has 
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not  been  complied  with  a  fresh  meeting  will  be  necessary, 
and  at  either  of  these  meetings  there  must  be  present 
shareholders  representing  at  least  one-half  of  the  nominal 
capital.  No  resolution  for  the  purpose  of  altering  the 
articles  of  association  can  be  validly  passed  unless  three- 
quarters  of  the  shareholders  present  at  the  meeting  vote  in 
favour  of  it.  One  annual  general  meeting  at  least  of  the 
company  must  be  held  in  the  district  in  which  it  has  its 
registered  office  at  a  time  and  on  a  date  to  be  stated  in  the 
articles  of  association.  It  is  the  duty  of  the  board  and  of 
the  commissaires  to  call  the  general  meeting,  and  thev  are 
bound  to  call  the  same  upon  an  application  of  share- 
holders representing  at  least  one-fifth  of  the  capital. 
Notices  of  the  above  meetings  must  be  published  in  the 
Moniteur  Beige,  in  a  newspaper  circulating  in  Brussels, 
and  also  in  another  newspaper  circulating  in  the  province 
or  district  in  which  the  registered  office  of  the  company  is 
situate.  The  notices  convening  the  meeting  must  be  sent 
out  eight  days  l)efore  its  date,  and  addressed  to  each 
of  the  shareholders  by  name  ;  but  when  all  the  shares  are 
nominative  the  notices  convening  the  meeting  may  be 
validly  delivered  by  being  sent  by  registered  letter.  The 
articles  of-  association  should  provide  for  the  regulation 
of  general  meetings  ;  but  in  the  absence  of  provision  to 
that  eflFect  the  sattie  are  governed  by  the  ordinary  rules  as 
to  deliberative  meetings.  The  minutes  are  to  be  signed 
by  the  necessary  majority  of  shareholders  to  give  eflFect  to 
them,  and  examined  copies  of  these  minutes  to  be  given 
to  third  persons  must  be  signed  by  a  majority  of  the 
directors  and  commissaires.  In  the  absence  of  provision 
to  the  contrary,  each  shareholder  complying  with  the  rules 
and  articles  of  association  has  a  right  to  vote  either 
personally  or  by  proxy  ;  but  no  one  shareholder  is  allowed 
to  vote  in  respect  of  more  than  one-fifth  of  the  total 
number  of  shares  issued. 

The  sixth  heading  deals  with  the  inventories  and  balance 
sheets  which  are  to  be  prepared.  It  is  the  duty  of  boards 
of  directors  each  year  to  prepare  an  inventory  showing 
the  real  and  personal  property  of  which  the  company  is 
possessed,  and  all  the  debts  due  to  and  from  it,  with  an 
appendix  showing  by  way  of  r&ume  what  the  nature  of 
its  pending  liabilities  are.  It  is  likewise  the  duty  of  the 
board  to  prepare  a  balance  sheet  containing  an  account  of 
profit  and  loss,  and   such  items  shall  be  written  oflF  or 
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written  down  as  may  be  necessary.  From  the  annual  net 
profits  a  deduction  of  20  per  cent,  at  least  must  be  made 
for  the  purpose  of  forming  a  reserve  fund,  but  such  pro- 
vision of  a  reserve  ceases  to  be  necessary  when  the  fund 
so  set  aside  amounts  to  one-tenth  of  the  company's  nominal 
capital.  The  board  of  directors  must  forward  the  docu- 
ments with  their  own  report  on  the  company's  transactions 
to  the  commissaires  one  month  at  least  before  the  ordinary 
general  meeting,  and  the  commissaires  have  to  make  their 
report  thereon  setting  forth  any  proposal  which  they  may 
wish  to  make,  and  fifteen  days  before  the  general  meeting 
the  balance  sheet,  etc.,  must  be  ready  at  the  company's 
oflSce  for  the  inspection  of  shareholders.  A  copy  of  the 
balance  sheet  and  accounts  must  be  sent  to  each  of 
the  shareholders  whose  names  are  registered  at  the  same 
time  as  the  notice  convening  the  meeting,  together  with  a 
report  of  the  commissaires,  unless  the  same  advises  the 
complete  adoption  of  such  balance  sheet.  The  eflfect  of 
the  shareholders  in  general  meeting  adopting  the  balance 
sheet  is  to  discharge  the  directors  and  the  commissaires 
from  any  liability  in  respect  of  transactions  thereby  dis- 
closed, provided  nevertheless  that  this  discharge  is  not  to 
operate  against  absent  shareholders  so  far  as  the  same 
relates  to  acts  done  ultra  vires,  unless  express  notice 
thereof  is  given  in  the  notice  convening  tne  meeting. 
The  balance  sheet  and  account  of  profit  and  loss  must 
within  fifteen  days  of  their  approval  be  published  by  the 
directors  at  the  expense  of  the  company  in  accordance 
with  the  provisions  of  Article  10  hereof. 

The  seventh  sub-heading  provides  that  in  all  documents 
emanating  from  the  company  there  must  be  contained  the 
company's  name  written  legibly,  such  name  being  preceded 
or  followed  by  the  words  "  Societe  anonyme." 

Debenture  holders  have  the  right  to  inspect  the  docu- 
ments above  referred  to,  which  have  to  be  deposited  at 
the  company's  office  in  accordance  with  Article  63,  and 
they  are  at  liberty  to  take  part  in  general  meetings,  but 
without  a  right  to  vote. 

The  ninth  and  last  of  the  sub-headings  provides  that 
companies  formed  for  the  purpose  of  dealing  with  a 
Government  concession  may  be  made  to  last  only  during 
the  time  that  such  concession  lasts.  The  duration  of  other 
companies  may  not  exceed  thirty  years.  Should  a  longer 
duration  be  provided  for  in  the  Articles  of  Association  it 
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has  no  effect  beyond  this  period  ;  but  the  company's 
bfe  may  be  prolonged  in  the  manner  prescribed  by  the 
statutes  for  further  periods  of  thirty  years  at  the  end  of 
each  previous  period  of  that  length.  Should  one-half 
of  the  nominal  capital  be  lost  the  directors  must  submit  to 
a  general  meeting  the  question  as  to  whether  or  not  the 
company  be  wound  up.  Should  the  loss  of  capital  amount 
to  two-thirds  the  shareholders  representing  one  quarter  of 
the  shares,  and  present  or  represented  at  the  meeting,  may 
decide  that  the  company  shall  be  wound  up,  and  a  winding- 
up  order  shall  be  made  upon  the  application  of  all  the 
parties  interested  when  six  months  have  elapsed  after 
the  number  of  shareholders  has  become  reduced  below 
seven. 

This  ends  the  provisions  with  regard  to  limited  liability 
companies,  and  tne  next  section  (5)  deals  with  *'  companies 
en  commandite"  by  shares.  This  is  described  by  the 
Code  as  a  company  consisting  of  one  or  more  partners  j 

jointly  and  severally  liable  acting  in  conjunction  with  one 
or  more  other  shareholders  or  partners,  who  make  them-  ■ 

selves  liable  up  to  an  ascertained  sum.     The  trading  name 
of  the  company  must  contain  that  of  one  or  more  of  the 
partners   who   are  jointly  and   severally   liable,   and    in 
addition   to   their   names  there   may   be   added   a  name 
descriptive   of    the   objects    for   which   the   company    is 
brought   into   existence.      The   whole  of  the   provisions 
which  apply  to  limited  liability  companies  are  applicable 
to  this  particular  kind  of  company  with  the   following 
modifications,  viz. :  (1)  The  managing  partners  must  be 
ascertained  and  described  in  the  deed  bringing  the  company 
into  existence,  and  are  responsible  as  promoters  of  the 
company  ;  (2)  the  share  certificates  are  to  be  signed  by 
the  managers  and  by  two  cpmmissaires  ;  (3)  the  manage- 
ment of  the  company  is  to  be  in  the  hands  of  the  partners 
described   by  the  articles  of  association    or  partnership, 
whose  rights   and  duties  must  also  thereby  be  defined  ; 
(4)  the  supervision  of  the  company  must  be  secured  by 
the  appointment  of  three  commissaires  at  least ;  (5)  the 
board  of  supervision  must  give  such  advice  to  the  managers 
and  must   authorise   such  acts  to   be  done   by  them    as 
are  referred  to  in  the  articles  of  association  or   partner- 
ship;  (6)  a  shareholder  who   uses    the  firm's    signature 
otherwise  than  by  procuration  or  whose  name  appears  as 
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part  of  the  firm  name,  becomes  jointly  and  severally  liable 
towards  third  persons  for  the  company's  contract  ;  and 
(7)  in  the  absence  of  provisions  to  the  contrary  in  the 
articles  of  association  or  partnership  a  general  meeting 
of  shareholders  cannot  enter  into  or  ratify  any  contracts  in 
which  the  company  is  interested  so  far  as  third  parties  are 
concerned,  or  which  alter  the  articles  of  association  or 
partnership,  except  under  agreement  with  the  managing 
partners.  Documents  emanating  from  the  company,  pro- 
vided it  takes  a  particular  name,  must  be  preceded  or 
followed  by  the  words  "  commandite  par  actions."  In  the 
absence  of  provision  to  the  contrary,  the  company  comes 
to  an  end  by  the  death  of  its  manager.  Unless  the 
articles  of  association  or  partnership  otherwise  provide, 
in  the  event  of  the  death  or  legal  disability  of  the  manager, 
a  director,  be  he  a  shareholder  or  not,  may  be  appoint^ 
by  the  c'ommissaires  to  carry  on  the  company's  business 
until  a  general  meeting  has  been  called.  Such  director 
within  fifteen  days  of  his  appointment  must,  however,  call 
a  general  meeting  in  the  manner  provided  by  the  articles 
of  association  or  partnership,  and  in  respect  of  acts  done 
by  him  he  is  held  harmless  so  long  as  ne  acts  within  the 
scope  of  his  employment. 

Section  6  of  this  title  deals  with  co-operative  societies 
under  three  sub-headings  to  be  found  in  Articles  85 — 107, 
and  these  are  (1)  As  to  the  nature  and  constitution  of  co- 
operative societies  ;  (2)  as  to  alteration  in  the  pei-sonnel 
and  the  capital ;  and  (3)  as  to  the  precautions  to  be  taken 
to  protect  the  interests  of  third  parties.  This  particular 
kind  of  society  is  described  as  one  which  is  composed  of 
members  of  which  the  number  and  contributions  are 
variable,  and  the  shares  in  which  are  not  transferable 
to  non-members.  The  society  is  not  to  be  known  by 
a  firm  name,  but  is  to  have  given  to  it  some  special 
designation.  It  must  consist  of  at  least  seven  share- 
holders, and  its  affairs  must  be  managed  by  one  or 
more  mandataries  or  managers  who  may  be  either  share- 
holders or  not,  and  who  are  only  responsible  for  the 
performance  of  the  mandate  under  which  they  act.  The 
fihareholders  may  either  bind  themselves  to  be  jointly  and 
severally  liable  for  all  the  society's  undertakings,  or  some 
of  them  may  so  render  themselves  liable,  and  then  only  up 
to  a  certain  amount.     The  articles  of  association  under 
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which  the  society  is  formed  must,  under  a  penalty  of  being 
invalid,  set  forth  particulars  on  the  following  points,  viz. : 

(1)  The  name  of  the  society  and  its  place  of  business. 

(2)  The  objects  of  the  society.  (3)  An  exact  description  of 
the  shareholders,  and  (4)  Tlie  manner  in  which  the  capital 
of  the  company  is  made  up,  and  the  minimum  amount  of 
which  it  must  consist.  It  must  also  state  the  society's 
duration^  which  may  not  exceed  thirty  years,  the  con- 
ditions under  which  members  may  be  admitted,  may  leave 
and  may  be  expelled  from  the  society,  and  how  and  by 
what  persons  the  society's  business  shall  be  managed  and 
controlled,  and  in  case  of  necessity  the  method  of  payment 
and  discharge  of  the  manager,  the  directors  and  tne  com- 
missaires,  the  extent  and  the  duration  of  their  powers  to 
act,  the  rights,  method  of  calling  them  together,  majority 
required  for  voting  and  the  method  of  voting,  the 
way  in  which  profits  and  losses  are  to  be  divided,  and  the 
extent  of  the  liability  of  the  shareholders,  but  provided 
there  is  nothing  in  regard  thereto  set  out  in  the  articles  of 
association  bringing  the  company  into  existence,  then 
the  following  rules  apply  :  (1)  The  society  shall  exist 
for  ten  years.  (2)  The  shareholders  may  retire  from  the 
society,  but  they  cannot  .be  expelled  except  for  breach  of 
contract,  and  such  expulsion  can  only  be  decided  upon  by 
a  general  meeting.  (3)  The  society's  affairs  shall  be 
managed  by  a  director,  and  shall  be  supervised  by  three 
commissaires  to  be  appointed  in  the  same  manner  as  in  the 
case  of  limited  liability  companies.  (4)  All  the  mem- 
bers may  vote  at  a  general  meeting,  and  there  shall  be 
equality  of  votes  amongst  them.  (5)  The  profits  and  losses 
o(  the  society  shall  be  divided  each  year  into  equal  halves, 
one  half  going  to  the  members  by  reason  of  their 
shares,  and  the  other  half  being  divided  amongst  them  as 
interest  on  their  contributions.  (6)  The  whole  of  the 
members  shall  be  jointly  and  severally  liable.  The 
society  must  keep  a  register  of  members,  and  this 
register  must  be  inspected  and  initialled  or  stamped  as 
having  been  inspected  by  one  of  the  judges  of  the  Com- 
mercial Court,  or  by  the  Burgomaster  of  the  Commune, 
free  of  expense.  Under  sub- heading  (2)  membership  of 
the  society  and  retirement  and  expulsion  therefrom  is 
proved  as  follows  :  The  admission  of  a  member  is  to 
be  evidenced  by  his  signature  in  the   society's  register. 
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Retirements  must  take  place  within  the  first  six  months  of 
the  trading  year.  Such  retirement  is  to  be  evidenced  by 
an  entry  made  in  the  register  and  signed  by  the  retiring 
member,  and  these  entries  must  be  dated  and  signed  by 
him  and  by  the  person  who  has  the  management  and  signa- 
ture of  the  society.  Should  the  manager  refuse  to  do  what 
is  necessary,  the  same  may  be  carried  out  in  the  registry  of 
the  justice  of  the  peace  in  whose  district  the  registered 
office  of  the  society  is  situate.  Expulsion  of  a  member  is 
to  be  evidenced  bj^  the  preparation  of  a  minute  of  proceed- 
ings by  the  person  having  the  management,  who  must 
sign  the  same.  Such  minute  must  set  forth  the  facts 
justifying  the  expulsion,  and  that  the  same  has  been 
decided  upon  in  accordance  with  the  articles  of  association. 
It  must  be  entered  in  the  register  of  members,  and  a  copy 
of  it  must  be  forwarded  to  the  expelled  member  within 
two  days  by  registered  letter.  In  the  event  of  the  death, 
insolvency,  or  deprivation  of  civil  rights  of  a  member,  his 
heirs,  creditors  or  representatives  are  entitled  to  recover 
his  share  in  accordance  with  the  method  prescribed  by 
Article  96,  but  such  persons  have  no  right  to  require 
the  society  to  be  wound  up.  Persons  retiring  or  who 
have  been  expelled  from  the  society  remain  liable  in 
respect  of  their  engagements  towards  it  for  a  period  of  five 
years  from  the  date  of  their  leaving  the  same  or  being 
expelled  therefrom.  Each  member  is  entitled  to  a  share 
certificate  setting  forth  the  title  of  the  society,  the 
Christian  and  surnames,  occupation  and  residence  of  the 
person  entitled,  and  the  date  of  his  admission  as  a 
member,  and  the  document  must  be  signed  by  the  person 
entitled  and  by  the  person  having  the  management  and 
the  trading  signature  of  the  society.  It  must  also  set 
out  further  particulars  which  need  not  be  further 
dealt  with  here.  The  third  sub-heading  with  regard  to 
the  protection  of  the  rights  of  others  provides  that  each 
year  at  the  time  appointed  by  the  articles  of  associa- 
tion the  directors  must  prepare  an  inventory  in  the  form 
prescribed  by  Article  62  above,  and  a  reserve  fund  must  be 
formed  in  accordance  with  the  same  Article.  In  all  docu- 
ments emanating  from  the  society,  the  name  of  the  society 
must  be  preceded  or  followed  by  the  words  ''societe 
co-operative."  Persons  interfering  in  the  business  of  the 
company  may  be  rendered  liable  in  respect  of  transactions 
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in  which  they  have  intervened.  The  balance  sheet  mast 
be  deposited  within  fifteen  days  of  its  adoption  at  the 
Registry  of  the  Commercial  Court  of  the  district  where  the 
registered  office  is  situate.  The  managers  of  the  society 
must,  every  six  months,  deposit  at  the  same  registry  a  list 
in  alphabetical  order,  showing  the  names,  addresses,  and 
occupations  of  all  the  members,  which  must  be  dated  and 
certified  as  true  by  the  signatories,  and  these  persons  are 
liable  for  any  false  information  which  may  be  set  forth 
therein.  Within  eight  days  of  their  appointment, 
managers  of  co-operative  societies  must  deposit  in  the 
Registry  of  the  Commercial  Court  an  extract  of  the 
document  conferring  the  office  upon  them  ;  they  must  also 
give  a  specimen  of  their  signature  in  the  presence  of  the 
Registrar  or  cause  the  same  to  be  forwarded  to  the 
Registrar  duly  authenticated.  The  public  are  to  be  at 
liberty,  free  of  expense,  to  inspect  lists  of  members  and 
agreements  appointing  managers  and  also  the  society's 
balance  sheets  at  the  registry,  and  they  may  also  take 
copies  thereof  on  paying  only  the  cost  of  making  such 
copies. 

Section  8  deals  with  the  winding-up  of  companies,  and 
Article  112  provides  that  in  the  absence  of  provision  to  the 
contrary  in  the  articles  of  association  the  method  of 
winding  up  and  the  appointment  of  liquidators,  the 
managing  partners  in  partnerships  carried  on  under  a 
trading  name  or  under  companies  en  commandite  and  also 
in  co-operative  societies,  and  the  directors  in  limited 
liability  companies  shall,  so  far  as  third  persons  are  con- 
cerned, be  considered  as  liquidators,  and  they  are  given  by 
Articles  114 — 120  the  necessary  powers  to  enable  them 
to  wind  up  the  company's  aflfairs,  to  settle  its  debts  and  to 
get  in  all  outstanding  property  to  which  it  is  entitled,  and 
by  Article  121  it  is  provided  that  when  the  liquidation  has 
been  completed,  the  liquidators  are  to  make  a  report  to  a 
general  meeting  and  submit  their  accounts  with  vouchers. 
The  meeting  is  then  to  appoint  commissaires  or  auditors 
to  examine  these  documents  and  must  fix  a  date  for  a  fresh 
meeting  to  be  held  at  which,  after  the  report  of  the 
auditors  in*  regard  to  the  proceedings  of  the  liquidators  has 
been  presented,  the  winding-up  is  to  be  completed,  and 
when  this  has  been  done,  notice  thereof  must  be  published  by 
advertisement  in  accordance  with  Article  10  hereof.     The 
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provisions  of  Section  10  of  this  book  will  probably  be  of 
interest  to  foreigners  as  it  provides  for  foreign  commercial 
firms  and  companies  carrying  on  their  business  in  Belgium. 
Article  128  provides  that  such  companies  and  firms  may 
carry  on  their  business  and  bring  and  defend  suits  in 
Belgium  ;  but  any  foreign  company  whose  principal 
establishment  is  in  Belgium  becomes  subject  to  Belgian 
Law,  although  it  may  have  been  constituted  or  registered 
in  a  foreign  country.  The  Articles  relative  to  the  pub- 
lication of  documents  and  balance  sheets  relating  to 
the  company,  and  which  are  dealt  with  more  particu- 
larly in  Article  66,  apply  as  well  to  foreign  com- 
panies which  have  a  branch  in  Belgium  as  to  Belgian 
companies,  and  the  persons  who  are  appointed  for  the 
management  of  the  Belgian  branch  are  responsible  towards 
third  persons  to  the  same  extent  as  they  would  be  if  they 
were  managing  a  Belgian  company.  There  are  nine 
more  Articles  dealing  with  matters  affecting  companies, 
viz.,  131 — 139,  but  their  provisions  do  not  seem  to  call 
for  particular  attention  in  these  observations,  and  the 
reader  is  referred  to  them  under  their  respective  numbers 
at  the  end  of  the  book,  and  should  he  desire  to  ascertain 
what  personal  liability  arises  from  an  infraction  of  the 
law  with  regard  to  companies,  he  is  referred  more 
particularly  to  Articles  131 — 135  dealing  with  the 
subject. 


CHAPTER    XVIIL 
Contracts  of  Insurance. 

Titles  10  and  11  deal  with  contracts  relating  to  contracts 
of  insurance  in  general,  whilst  Title  7,  Book  2,  including 
Articles  168 — 227,  deals  with  contracts  of  marine  insurance. 
As  to  the  former,  the  present  law  is  to  be  found  in  the 
statutory  enactment  of  June  11th,  1874,  containing  forty- 
three  Articles,  and  so  far  as  the  latter  is  concerned  it  is  to 
be  found  in  Articles  168 — 227  of  the  Law  of  21st  August, 
1879.  The  contract  of  insurance  is  described  as  one  where- 
by the  assurer  undertakes  in  consideration  of  a  premium  to 
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indemnify  the  assured  against  loss  or  damage  which  may 
be  snstained  by  the  latter  as  the  result  of  circumstances 
which  are  fortuitous  in  their  nature  or  which  arise 
from  vis  major.  An  anticipated  profit  or  benefit  in 
the  cases  provided  for  by  law  may  also  be  insured.  Thi& 
provision  has  relation  to  contracts  of  marine  insurance, 
more  particularly  those  which  are  dealt  with  in  Article  168- 
of  the  Law  of  2 1st  August,  1879,  referred  to  later  on 
under  the  description  of  *'  profits  hoped  for  arising  from 
the  sale  of  goods."  Any  person  having  an  interest  in  the 
preservation  of  a  particular  article  or  thing  has,  by  reason 
of  his  right  of  property  or  by  reason  of  a  liability  which 
he  has  incurred  in  regard  to  it,  an  insurable  interest  in 
such  thing.  A  creditor  may,  by  Article  6,  insure  the 
solvency  of  his  debtor,  and  persons  who  have  a  mortgage 
or  charge  upon  property,  or  with  whom  property  has  been 
pledged  as  security  for  a  debt,  have  likewise  an  insurable 
interest  therein  to  the  extent  of  their  debt  so  far  as  the 
value  of  the  property  or  thing  pledged  or  mortgaged  ta 
them  extends,  that  is  to  say,  provided  the  mortgaged  or 
pledged  property  is  destroyed  and  was  of  less  value  than 
the  amount  of  the  debt  which  it  purported  to  secure,  the 
mortgagee  or  pledgee  can  only  recover  from  the  persons 
entering  into  the  contract  of  insurance  with  him  the  actual 
value  of  the  security,  and  cannot  recover  any  excess  of  the 
amount  of  the  debt  beyond  such  security.  Article  i*  provide* 
that  every  suppressio  veri  and  every  suggestio  falsi  for  which 
the  assured  is  responsible,  even  although  the  same  may  not 
arise  from  mala  fides^  renders  the  contract  of  insurance 
null  and  void  provided  that  such  circumstance,  had  it  been 
known,  would  have  caused  the  person  entering  into  the 
contract  of  insurance  to  regard  the  risk  as  greater.  This 
Article  is  an  extension  of  the  terms  of  Article  1109  of 
the  Civil  Code,  which  provides  that  parties  entering  into  a 
contract  shall  not  be  taken  to  have  validly  consented 
thereto  if  their  consent  has  been  obtained  under  a  mis- 
taken belief  as  to  the  facts,  or  if  the  same  has  been 
obtained  under  duress  or  by  fraud.  If  a  contract  of 
insurance  is  avoided  either  wholly  or  in  part  in  cases  where 
the  assured  has  not  been  guilty  of  bad  faith  the  assurer  is 
bound  to  return  such  portion  of  the  premium  as  represents 
the  part  of  the  risk  which  was  never  really  covered. 
Should  the  contract,  however,  be  avoided  on .  the  ground 
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of  fraud  or  as  the  result  of  bad  faith  on  the  part  of  the 
assured,  the  assurer  is  entitled  to  retain  the  premium 
without  prejudice  to  any  other  right  of  action  against  the 
assured  which  may  be  vested  in  him.  Article  12  pro- 
vides that  double  insurances  on  the  same  risk  are  not 
allowed ;  but  provided  a  number  of  insurances  are 
effected  upon  one  object  the  different  insurers  inter  se  are 
liable  for  their  proportion  of  the  sura  represented  by  the 
risk,  that  is  to  say,  as  between  the  different  assurers  there 
is  a  right  of  contribution  for  their  respective  proportions. 
Article  16  makes  provision  for  the  case  where  an  accident 
causing  the  contract  of  insurance  to  become  operative  has 
been  caused  owing  to  gross  negligence  on  the  part  of  the 
assured,  and  it  has  the  effect  of  discharging  the  assurer 
from  any  claim  under  the  policy  and  entitlesnim  to  retain 
the  premium.  Under  every  contract  of  insurance  the 
assured  must  with  all  possible  despatch  do  all  in  his  power 
to  minimise  the  damage,  and  so  soon  as  the  damage  arises 
he  is  bound  to  give  the  assurer  notice  thereof  under 
penalty  of  being  liable  in  damages  should  he  fail  so  to  do. 
Any  expenses  which  he  incurs  towards  this  end  he  is 
entitled  to  charge  against  the  assurers,  even  although  by 
so  doing  he  increases  the  amount  which  will  ultimately 
be  payable  under  the  contract  of  insurance,  provided 
nevertheless  that  the  court  or,  if  the  matter  is  the  subject 
of  arbitration,  the  arbitrators  may  either  reduce  or  refuse 
to  allow  such  expenses  if  they  come  to  the  conclusion  that 
the  same  have  been  in  whole  or  in  part  unnecessarily 
incurred.  Damage  arising  from  any  inherent  and  non- 
apparent  vice  in  the  thing  assured  does  not  render  the 
assurer  liable  to  the  assured  in  the  absence  of  provision  to 
the  contrary  in  the  contract  of  insurance.  War  risks  and 
those  arising  from  riot  are  not  covered  by  policies  of 
insurance  unless  they  are  specially  mentioned.  The  value 
of  the  thing  insured  for  the  purpose  of  ascertaining  the 
liability  of  the  assurer  shall  be  taken  as  at  the  time  when 
the  expenditure  in  respect  of  which  the  claim  is  made 
happens  ;  but  should  the  value  have  been  fixed  as  a  pre- 
liminary to  the  contract  of  insurance  being  entered  into, 
by  experts  agreed  upon  between  the  parties,  the  assurer 
shall  not  be  at  liberty  to  go  behind  this  valuation  except 
in  case  of  fraud.  An  assurer  who  has  made  good  the 
damage  to  the  thing  assured  stands  with  regard  to  that 
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thing  in  the  same  position  as  the  assured  did  so  far  as  any 
right  to  indemnity  against  third  parties  is  concerned,  and 
the  assured  is  liable  to  the  assurer  for  any  acts  done  by  him 
which  may  prejudice  these  rights.  The  meaning  of  this 
is  that,  assuming  for  the  sake  of  argument  that  the 
accident  caused  by  the  negligence  or  the  criminal  or  other 
improper  act  of  a  third  party,  gives  rise  to  the  claim  that 
the  assurer  who  has  -paid  the  claim  has  all  the  assured's 
rights  against  such  third  party  to  recover  the  damages 
which  the  assured  would  have  been  entitled  to  recover,  and 
would  have  had  to  avail  himself  of  to  obtain  compensation 
bnt  for  the  contract  of  insurance  ;  and  should  the  assured 
in  any  way  prejudice  these  rights  by  either  dealing  with  a 
third  person  in  the  way  of  discharging  him  or  by  doing 
anything  which  would  prejudice  rights  against  such  third 
persons,  then,  in  so  far  as  his  action  militates  against  the 
rights  of  the  assurer,  the  assured  is  liable  to  reimburse  the 
assurer  to  the  extent  of  such  prejudice.  The  assurer, 
by  Article  23,  is  also  given  a  lien  upon  the  thing  assured, 
and  such  lien  is  not  liable,  as  are  other  liens,  to  the  pro- 
visions of  the  law  as  to  registration,  and  it  ranks  immedi- 
ately after  any  judicial  expenses  which  may  be  payable 
thereout.  By  Article  24  the  assurer  is  given  the  right  to 
re-insure  his  risk.  Article  25  requires  that  the  contract 
of  insurance  must  be  in  writing,  whatever  the  value  of  the 
thing  insured  is,  provided  nevertheless  that  verbal  proof 
may  be  made  of  the  contract,  and  there  is  something 
in  writing  which  tends  to  show  that  a  contract  of  insurance 
has,  in  fact,  been  negotiated.  A  policy  of  insurance  must 
contain  :  (1)  The  date  on  which  the  same  is  entered  into. 
(2)  The  name  of  the  person  eflfecting  the  contract  of 
insurance,  and  whether  it  is  entered  into  on  his  own 
behalf  or  on  that  of  some  other  person.  (3)  The  risks 
which  the  assurer  takes  upon  himself  and  the  conditions 
on  which  such  risks  commence  to  run  and  cease.  Con- 
tracts qf  insurance  are  void  if  the  thing  insured  was  not 
subject  to  the  risk,  or  if  the  danger  insured  against  was 
already  past  at  the  time  when  the  contract  was  entered 
into.  Should  the  assurer  become  insolvent  whilst  his  risk 
is  mnning,  the  assured  is  entitled  to  claim  that  security 
shall  be  given  by  him  for  the  performance  of  his  contraiCt, 
and  failing  the  giving  of  this  security  the  rescission  of  the 
contract  may  be  claimed,  and  the  assurer  is  given  the  same 
rights  in  the  case  of  the  assured's  insolvency.     Should  the 
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property  insured  be  sold,  assigned,  or  transferred  during 
the  time  that  the  contract  of  insurance  is  running,  such 
contract,  in  spite  of  the  fact  that  it  is  entered  into  in 
the  name  o£  the  original  owner  of  the  thing,  enures 
for  the  benefit  of  the  purchaser,  transferee,  or  assignee, 
thus  the  contract  attaches  to  the  thing  assured  itself  and 
all  the  rights  under  it  pass  with  the  property  in  the  thing 
to  the  new  owner  ;  this,  of  course,  unless  there  is  pro- 
vision in  the  policy  to  the  contrary.  The  contract  also 
becomes  void  snonld  the  assured  so  alter  the  nature  of  the 
thing  assured  as  to  put  it  into  a  condition  in  which, 
had  it  existed  at  the  time  when  the  contract  was  nego- 
tiated, the  assurer  would  have  refused  to  enter  into  the 
contract  by  reason  of  the  risk  being  different.  Article  32 
provides  that  the  rights  of  action  arising  under  policies^ 
of  insurance  are  statute  barred  after  three  years  dating 
from  the  happening  of  the  event  giving  rise  to  the  claim 
under  the  policy. 

The  provisions  of  the  law  with  regard  to  insurances 
against  fire  risks  are  to  be  found  in  Articles  33 — 38,  and 
the  first  of  these  Articles  provides  that  fire  risks  include 
all  damage  arising  to  the  articles  assured  as  the  result  of 
the  fire,  and  the  policy  also  covers  damage  which  may 
arise  to  neighbouring  premises  by  reason  thereof,  unless 
the  same  is  brought  about  by  gross  negligence  or  some 
wilful  act  attributable  personally  to  the  assured,  and  it 
also  extends  to  damage  which  may  arise  to  neighbouring 
premises  by  reason  of  water  or  other  means  used  for  the 
purpose  of  extinguishing  the  same.  Loss  or  damage  arising 
during  the  salvage  proceedings  and  damage  to  the  house 
in  which  goods  insured  are  stored,  should  the  same  have 
been  necessarily  caused  for  the  purpose  of  preventing  the 
fire  from  spreading,  as  well  as  damage  caused  by  lightning, 
explosions,  or  other  similar  causes  giving  rise  to  fire,  are 
also  included  in  the  fire  risk.  The  provisions  of  Article  18 
above  are  not  applicable  to  any  inherent  vice  which  may 
exist  in  the  buildings  insured  against  fire,  unless  it  be 
proved  that  the  assured  had  knowledge  thereof  at  the  time 
the  contract-was  entered  into.  The  method  of  arriving  at 
the  amount  to  be  paid  under  a  contract  for  the  insurance 
of  house  property  or  buildings  of  any  kind  against  fire  is 
to  be  ascertained  by  a  valuation  being  made  of  the  pro- 
perty as  it  existed  before  the  fire,  and  as  it  existed 
afterwards,  and  the  difference  between  these  two  valuations 
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IS  the  extent  of  liability.  The  damage  is  to  be  paid  for 
in  money  unless  the  policy  provides  for  the  assurers 
having  the  right  to  re-instate  and  make  good  the  damage. 
In  the  former  case,  the  assured  must  either  repair  or 
rebuild  at  the  expense  of  the  assurers  within  a  time  which, 
if  necessary,  is  to  be  determined  by  the  judge,  and  the 
assurer  has  a  right  to  see  that  the  sums  of  money  which 
he  is  called  upon  to  pay  are  actually  used  for  the  purpose 
of  re-instatement  or  repair.  Should  a  tenant  of  premises 
have  insured  his  rent,  if  such  premises  are  destroyed  by 
fire  the  sum  payable  to  the  tenant  under  his  policy,  so  far 
as  the  rent  due  daring  the  time  that  the  premises  are  not 
capable  of  occupation  is  concerned,  is  to  be  paid  to  the 
landlord  direct  to  the  exclusion  of  the  creditors  of  the 
assured,  and  also  should  the  policy  cover  claims  of  neigh- 
bouring owners  of  property  so  far  as  the  claims  of  these 
owners  are  concerned,  tney  are  given  the  same  preferential 
right  to  receive  payment  of  the  amount  of  damage  which 
they  have  sustained  in  priority  to  the  tenant  and  adjoining 
owner  and  to  their  creditors.  This  is,  of  course,  without 
prejudice  to  the  rights  of  such  landlord  and  neighbouring 
owners  should  the  amount  payable  under  the  policy  be 
insufficient  to  cover  the  whole  of  the  damage.  The  next 
Articles  (39,  40)  deal  with  the  subject  of  the  insurance  of 
growing  crops,  and  the  amount  payable  under  such 
policies  is  made  to  depend  upon  the  value  which  the  crops 
would  have  had  at  the  time  when  they  came  to  maturity, 
or  the  price  which  they  would  have  realised  but  for  their 
being  destroyed  by  fire.  A  farmer,  however,  who  has 
received  payment  from  an  assurer  shall  not  by  reason  of 
the  happening  of  the  fire  be  at  liberty  to  claim  any  reduc- 
tion in  nis  rent  by  reason  of  the  provisions  of  Article  1769 
of  the  Civil  Code,  except  to  the  extent  of  the  premiums 
which  he  has  paid  for  the  purpose  of  effecting  such 
insurance. 

The  subject  of  life  insurance  is  dealt  with  in  Articles 
41 — 43  of  the  same  law  which  provide  that  persons 
may  effect  policies  of  insurance  upon  their  own  or 
upon  other  persons'  lives,  and  the  amount  payable  at 
death  is  to  be  definitely  stated.  In  the  case,  however,  of 
an  insurance  effected  upon  the  life  of  another  person 
it  is  provided  that  if  the  insurer  had  no  insurable 
interest  therein  the  policy  is  absolutely  void.  Policies  of 
life  insurance  become  inoperative  where  the  death  results 
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either  from  a  judicial  decree,  from  a  duel,  or  from  suicide, 
unless  in  the  last  case  it  is  proved  that  the  same  was  not 
voluntary,  that  is  to  say,  that  the  suicide  was  not  compos 
mentis  at  the  time  of  taking  his  own  life,  or  when  the  same 
has  been  immediately  and  directly  brought  about  by  crime 
or  misdemeanour  committed  by  the  assured,  the  result  of 
which  he  ought  to  have  anticipated.  In  cases  where  the 
contract  is  avoided,  for  the  reason  set  out  above,  the  assurer 
is  entitled  to  retain  the  premiums  unless  provision  to  the 
contrary  is  made  by  the  policy.  Life  policies  are  transfer- 
able by  writing  under  the  hands  of  the  assured,  the  assurer, 
and  the  transferee.  This  is  a  provision  of  which  particular 
note  should  be  taken,  as  it  will  be  noticed  that  the  con- 
ditions of  it,  in  that  it  requires  the  document  of  assignment 
to  be  signed  by  all  three  parties,  creates  a  very  great 
difference  between  the  methods  in  which  a  Belgian  and  an 
English  policy  of  life  insurance  can  be  transferred.  The 
insurance  money  payable  by  the  policy  upon  the  death  of 
the  assured  belongs  to  such  person  as  may  be  nominated 
for  the  purpose  by  the  policy,  without  prejudice  however 
to  the  rules  of  civil  law  relative  to  the  return  of  money 
and  the  reduction  of  payments  made  by  the  assured.    These 

f revisions  are  to  be  found  in  Articles  843  and  920  of  the 
Divil  Code,  and  the  first  of  them  provides  that  every  heir, 
even  although  taking  as  a  beneficiary  a  share  in  a  succes- 
sion, must  repay  to  his  co-heirs  all  sums  which  he  has 
received  from  the  deceased  by  gifts  inter  vivos,  either 
directly  or  indirectly  ;  he  is  not  at  liberty  to  retain  gifts 
or  legacies  made  or  given  to  him  by  the  deceased,  unless 
such  gifts  or  legacies  have  been  made  or  given  to  him  free 
of  this  liabiUty,  and  the  latter  provides  that  any  such 
arrangements  made  either  inter  vivos  or  by  reason  of  death 
{donationes  mortis  causa),  which  exceed  the  proportion  of 
the  assets  of  the  deceased  over  which  he  has  a  power  of 
disposal,  shall  be  reduced  to  this  proportion  at  the  time 
of  the  opening  of  the  succession. 

The  next  subject  under  the  head  of  insurance  to  be  dealt 
with  is  that  of  maritime  insurance  contained,  as  above 
stated,  in  Articles  168 — 226  of  the  Law  of  21st  August, 
1879,  dealing  with  the  subject  of  maritime  commerce. 
The  first  of  these  Articles  (No.  168)  provides  that  a  contract 
of  maritime  insurance  may  be  effected  for  the  purpose  of 
covering  the  following,  viz.,  the  hull  and  the  keel  of  the 
vessel,  the  rigging  and  tackle,  the  fittings,  apparel  and 
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stores,  the  freight,  the  cost  of  carriage  of  passengers,  sums 
lent  on  bottomry  bond  and  maritime  produce,  the  goods 
forming  the  cargo,  the  profits  expected  to  be  made  on  the 
sale  of  the  cargo,  seamen's  wages,  the  benefit  to  arise  under 
a  charterparty,  brokerage  and  commissions  on  purchases, 
sales  and  consignments,  sums  used  for  the  benefit  of  the 
ship  and  for  the  forwarding  of  goods  before  and  during 
the  voyage,  and  generally  all  things  of  value  ascertainable 
in  money  liable  to  risks  of  navigation  without  prejudice  to 
the  provisions  of  Book  I.  hereinbefore  referred  to,  as  to 
contracts  of  life  insurance.  In  the  event  of  the  value  of 
the  things  assured  having  been  fraudulently  stated  in  the 
policy,  the  assurer  is  entitled  to  have  the  true  value  strictly 
proved  without  prejudice  to  his  right  to  take  any  other 
civil  or  criminal  proceedings  in  relation  thereto.  Should 
the  period  during  which  the  risk  is  covered  not  be  stated 
in  tne  contract  it  runs,  so  far  as  the  ship,  her  tackle, 
fittings,  and  stores  are  concerned,  from  the  time  when  the 
vessel  commenced  to  take  in  cargo,  and  should  she  sail  in 
ballast  from  the  time  when  she  commences  to  take  the 
same  on  board.  It  ends  at  the  time  of  discharge  or 
twenty-one  days  after  arrival  at  the  port  of  destination. 
Should  discharge  be  delayed  after  that  time,  so  far  as  the 
cargo  is  concerned  the  time  runs  from  the  date  on  which 
it  was  taken  on  board,  or  was  put  into  lighters  for  the 
purpose  of  being  taken  on  board,  until  the  date  when  it 
is  landed  ;  so  far  as  all  other  things  are  concerned,  the 
liability  of  the  assurer  commences  at  the  times  when 
the  maritime  risks  begin  to  run  for  the  benefit  of  the 
assured.  In  the  event  of  cargo  loaded  on  board  for  the 
account  of  the  captain,  being  lost,  he  is  bound  to  prove 
to  the  assurers  the  purchase  by  him  of  the  goods  and  to 
produce  for  their  inspection  a  bill  of  lading  duly  signed  by 
two  of  the  principal  members  of  the  crew.  A  contract  of 
insurance  which  has  for  its  object  the  covering  of  sums 
lent  on  bottomry  bonds  is  absolutely  void.  The  liabilities 
under  policies  of  the  assurer  and  of  the  assured  are  regu- 
lated by  Articles  177 — 198,  as  follows  :  The  policy  is 
void  and  the  assurer  is  entitled  to  receive  back  by  way  of 
indemnity  one  half  per  cent,  of  the  sum  insured  (a)  if 
before  the  commencement  of  the  running  of  the  risk  the 
voyage  is  abandoned  by  the  assured  ;  (b)  if  the  aflfreightor, 
having  insured  the  freight,  the  same  never  becomes  due  ; 
(c)  wnen  ander  circumstances  provided  for  by  Article  10 
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of  the  Law  of  11th  June,  1874,  above  referred  to,  the 
affreightor  having  acted  in  good  faith,  he  has  the  right 
to  recover  back  the  payment  of  the  premium  :  (d)  if 
the  premium  does  not  amount  to  one  per  cent.,  the  amount 
payable  is  to  be  one  half  of  the  premium.  Assurers  are 
liable  for  all  losses,  etc.,  arising  from  storms,  shipwreck, 
foundering,  collision,  forced  alterations  in  the  course, 
jettison,  fire,  explosion,  piracy,  and  generally  by  all  other 
sea  risks.  In  cases,  however,  where  war  risks  have  been 
undertaken,  assurers  are  liable  for  all  damage  and  losses 
arising  to  the  things  assured  by  reason  of  hostilities, 
reprisals,  declarations  of  war,  blockade,  arrest  by  order  of 
a  foreign  power,  molestation  by  powers  of  any  kind, 
whether  recognised  or  not,  and  generally  arising  from  all 
accidents  and  fortunes  of  war.  Where  war  risks  are  not 
provided  for  by  the  policy  and  war  supervenes,  the  contract 
of  assurance  is  avoided  directly  an  act  of  war  interferes 
with  the  continuation  of  the  voyage,  provided,  however, 
that  if  such  event  takes  place  whilst  the  vessel  is  at  sea,  the 
contract  only  becomes  void  as  from  the  time  when  she  is 
anchored  or  moored  at  the  first  port  which  she  reaches.  In 
the  event  of  changes  of  route  being  ordered  by  the  assured 
and  damage  arising  therefrom  or  from  any  other  act  or 
fault  of  his,  the  aflreightors  or  signatories,  such  damage 
does  not  fall  to  be  paid  by  the  assurer,  but  damages  arising 
from  barratry  of  the  crew  do  fall  to  be  paid  by  nim  in  the 
absence  of  stipulation  in  the  policy  to  the  contrary,  unless 
the  captain  was  appointed  by  the  assured.  Articles  covered 
by  the  policy  which  owing  to  their  nature  are  subject  to 
deterioration,  such  as  wheat,  salt,  and  other  goods  liable  to 
leakage,  must  be  declared,  otherwise  the  assurers  are  not 
liable  in  respect  of  them  under  the  policy.  Where  goods 
have  been  insured,  or  re-insured  beyond  their  value,  the 
policy  afl^ecting  them  is  only  rendered  void  upon  proof 
that  the  assurer  was  guilty  of  fraud  or  bad  faitn  in 
effecting  the  policy  ;  if  there  has  not  been  any  such  bad 
faith,  then  the  policy  is  valid  up  to  the  value  of  the  articles 
assured.  Should  tne  assured  send  his  vessel  to  a  place 
beyond  that  of  the  port  of  discharge  mentioned  in  the 
policy,  although  it  may  be  upon  the  same  rouce,  the  policy 
is  void,  and  the  assurer  retains  the  premium,  but  the 
assurer  is  liable  for  any  loss  or  damage  which  arose 
before  the  voyage  was  continued  beyond  such  intended 
port   of  discharge.      All   policies   of  assurance    effected 
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after  the  loss  or  arrival  of  the  goods  insured  are  void 
on  its  being  proved  that  before  the  signature  of  the 
contract  the  assured  ought  to  have  known  of  the  loss  or 
arrival  of  the  goods  insured.  Should  this  knowledge 
by  the  assured  be  proved,  then  he  is  liable  to  the 
assurer  for  double  tne  amount  of  the  premium.  A 
"free  of  average"  clause  appearing  in  the  policy  relieves 
the  assurer  from  all  kinds  of  average,  whetner  particular 
or  general,  except  in  cases  giving  rise  to  abandonment, 
and  in  these  cases  the  assured  has  the  option  either  to 
abandon  or  to  take  advantage  of  the  law  as  to  average. 
The  remainder  of  this  portion  of  the  Law  of  21st  August, 
1879  (Articles  199—227)  deals  with  the  subject  of  the 
assured's  right  of  abandonment,  which  may  be  exercised  in 
the  following  cases,  namely :  In  case  of  capture,  of 
foundering  as  the  result  of  striking  some  object,  unsea- 
worthiness arising  from  accident  whilst  at  sea,  or  detention 
by  a  foreign  power  ;  if  the  loss  arises  from  deterioration 
of  the  things  assured  when  such  deterioration  or  loss 
amounts  to  at  least  three-quarters  of  the  value  thereof,  and 
in  the  event  of  detention  by  officers  of  the  Crown  after 
the  voyage  has  commenced.  Abandonment  cannot  take 
place  before  the  voyage  commences  ;  it  cannot  be  partial 
or  conditional,  and  can  only  extend  to  the  objects  included 
in  the  risk.  Notice  of  it  must  be  given  within  six  months 
from  the  date  of  the  receipt  of  the  information  of  the  loss 
if  the  same  arose  in  European  ports  or  upon  the  coast  of 
any  part  of  Europe,  or  Asia  or  Africa,  so  far  as  the  latter 
have  coast  lines  on  the  Mediterranean  ;  within  one  year  if 
the  same  occurred  on  the  African  coast  this  side  of  the 
Cape  of  Good  Hope,  or  in  America  this  side  of  Cape 
Horn  and  within  eighteen  months  should  the  accident 
have  happened  in  any  other  part  of  the  world,  after  these 
periods  have  elapsed  abandonment  is  not  allowable.  In 
the  event,  however,  of  detention  by  a  foreign  power,  the 
periods  above  mentioned  do  not  commence  to  run  until  the 
times  fixed  by  Article  220  hereof,  that  is  to  say,  within 
six  months  after  notice  received  of  the  detention  so  far  as 
regards  that  which  takes  place  in  Europe,  and  one  year 
where  the  same  takes  place  in  countries  other  than 
European.  The  assurer,  however,  is  entitled  without 
waiting  for  expiry  of  the  times  above  mentioned,  to  call 
upon  the  assured  either  to  exercise  or  to  give  up  his  right 
of  abandonment,  and  should  the  assured  fail  so  to  do  within 
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one  month  of  receiving  such  notice  his  right  to  abandon 
is  gone.  If  after  the  expiry  of  six  months  from  the  date 
of  the  departure  of  the  vessel  or  from  the  date  of  the 
receipt  of  the  last  news  of  her,  so  far  as  short  voyages  are 
concerned,  and  after  one  year  so  far  as  longer  voyages  are 
concerned,  the  assured  is  able  to  make  a  declaration  that 
he  has  received  no  news  of  his  vessel,  he  may  exercise  his 
right  of  abandonment  by  giving  notice  thereof  to  the 
assurer,  and  may  demand  payment  of  the  insurance  money 
without  its  being  necessary  for  him  to  prove  that  the  loss  has 
actually  arisen.  The  meaning  of  the  expression  "  long 
voyages  "  is  to  be  ascertained  as  follows  :  If  the  voyage 
extends  beyond  30  degrees  of  south  longitude,  72  degrees  of 
north  latitude,  15  degrees  of  longitude  from  the  meridian  of 
Paris  towards  the  west,  and  44  degrees  of  longitude  from 
the  meridian  of  Paris  towards  the  east,  where  these  are 
covered  by  the  policy  the  assured  may,  by  the  notice  referred 
to,  either  exercise  his  right  of  abandonment  and  call  upon 
the  assurer  to  pay  the  insurance  money  within  the  time  fixed 
by  the  contract,  or  he  may  thereby  reserve  to  himself  the 
right  of  declaring  his  abandonment  within  the  period  fixed 
by  law,  and  which  the  reader  will  find  referred  to  above. 
In  exercising  his  right  of  abandonment  the  assured  is 
bound  to  give  particulars  of  all  policies  which  he  has 
eftected  upon  the  things  assured.  In  the  event  of  a 
fraudulent  declaration  in  regard  to  an  abandonment  being 
made,  the  assured,  upon  proof  thereof,  loses  all  benefits 
arising  under  the  policy.  Should  no  time  be  fixed  for 
payment  by  the  policy,  the  same  must  be  made  within 
three  months  after  notice  of  abandonment,  and  after  this 
has  been  given  and  accepted  or  adjudged  to  be  validly 
given,  the  articles  covered  by  the  policy  belong  to  the 
assurer  as  from  the  date  of  the  notice  of  abandonment, 
but  he  may  not  under  pretext  of  the  probability  of  the 
vessel's  return  delay  payment  of  the  insurance  money. 
The  provisions  of  Article  220  above  referred  to,  apply  not 
only  to  the  case  of  detention  by  a  foreign  power,  but  also 
to  capture  by  pirates  or  enemies,  and  this  Article  provides 
that  where  these  events  have  happened,  the  assured  must 
give  notice  to  the  assurer  within  three  days  of  the  receipt 
of  the  news  by  him  of  the  abandonment  of  the  articles 
assured,  and  he  is  not  at  liberty  to  give  such  notice 
after  the  expiry  of  six  months  from  such  notice,  should 
the  capture  or  detention  have  taken  place  in  European 
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waters,  or  in  those  separating  Europe  from  Africa,  or  after 
one  year  should  the  capture  or  detention  have  taken  place 
in  more  distant  waters.  If  the  goods  captured  or  de- 
tained are  perishable,  the  times  above  stated  are  reduced 
to  six  weeks  in  the  former  and  three  months  in  the  latter 
case,  and  should  they  have  been  adjudged  to  be  lawful 
prize,  or  should  they  have  been  confiscated  before  the 
expiration  of  the  times  above  named,  abandonment 
may  be  effected  by  giving  notice  to  this  effect  to  the 
assurers.  Abandonment  by  reason  of  unseaworthiness 
cannot  be  made  if  the  foundered  vessel  can  be  raised, 
repaired,  and  put  into  a  condition  to  continue  her  voyage 
to  her  port  of  destination  ;  in  this  case  the  assured  has 
his  right  of  aQtion  against  the  assurers  for  the  expenses 
and  loss  occasioned  by  the  misadventure.  In  addition 
to  his  liability  to  pay  the  insurance  money,  an  insurer 
is  liable  to  pay  all  expenses  on  account  of  discharge, 
warehousing  and  loading,  excess  of  freight,  and  all 
other  expenses  which  have  been  incurred  for  the  purpose 
of  salving  the  goods  insured.  Should  the  captain  have 
been  unable  within  the  times  prescribed  by  Article  220 
above  to  find  another  vessel  on  which  to  reload  the  goods 
and  to  carry  them  to  their  port  of  destination,  the  assured 
may  exercise  his  right  of  abandoning  the  same. 
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BOOK    II. 

AS   TO   THE  MEECANTILE  MAEINE. 


CHAPTER  19. 

The  provisions  with  regard  to  the  mercantile  marine  are 
contained  in  the  Law  of  21st  August,  .1879,  which  is 
divided  into  nine  sub-headings  as  follows  :  (1)  As  to  ships 
and  other  sea-going  vessels  ;  (2)  As  to  shipowners  and 
crews  ;  (3)  As  to  charter-parties  and  other  maritime 
contracts  of  hire  ;  (4)  As  to  carriage  of  passengers  by 
sea  ;  (5)  As  to  mortgages  on  ships  ;  (6)  As  to  bottomry 
bonds  ;  (7)  As  to  contracts  of  maritime  insurance  ; 
(8)  As  to  wrecks  ;  and  (9)  As  to  limitation  of  actions 
and  prescription.  In  this  Law  are  contained  237  Articles, 
and  Articles  197 — 215  of  the  original  Code  are  still  in 
force,  dealing  with  the  taking  in  execution  and  sale  there- 
under of  sea-going  ships.  In  addition  to  the  above  there 
was  passed  on  the  20th  September,  1903,  a  law  with  regard 
to  navigation  certificates  (lettres  de  mer),  a  translation  of 
which  will  be  found  at  the  end  of  this  book.  The  first  title 
of  the  book,  dealing  in  Articles  1 — 6  with  ships  and  other 
sea-going  vessels,  provides  as  follows  :  Ships  and  other 
sea-going  vessels  are  regarded  as  movables  or  personal 
property,  but  in  spite  of  that  fact  they  are  allowed  to  be 
the  subject  of  mortgage.  The  transfer  of  vessels  must  be 
efl^ected  in  writing,  which  may  either  be  a  document 
executed  before  a  notary  or  under  the  hand  simply  of  the 
transferor.  The  transfer  may  be  made  of  the  whole 
vessel,  or  of  a  part  of  it,  and  when  she  is  either  at  sea  or 
in  port,  but  whichever  method  is  adopted  the  assignment 
must  be  entered  in  a  shipping  register  kept  at  Antwerp, 
and  until  such  registration  it  cannot  be  set  up  against  any 
party  having  an  interest  in  the  vessel,  such  interest  having 
been  obtained  without  fraud.  Creditors  having  either  a 
lien  or  mortgage  upon  a  vessel  which  is  duly  registered. 
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get  the  benefit  of  their  security  wherever  the  vessel  may 
Se,  and  on  her  sale  are  entitled  to  be  paid  according  to 
the  order  in  which  their  securities  are  entered  upon  the 
register.  Out  of  the  proceeds  of  the  sale  of  a  vessel,  the 
claims  against  her  rank  in  the  following  order,  namely  : 
(1)  The  judicial  costs  of  the  sale  and  of  distribution  of  the 
proceeds ;  (2 )  Navigation  charges  in  accordance  with  the 
law,  such  as  towage  ;  (3)  Caretakers'  wages  and  the  costs 
of  looking  after  tne  vessel  between  the  time  of  her  entry 
into  port  and  her  sale  ;  (4)  Warehouse  rent  in  respect  of 
storing  the  fittings  and  tackle  ;  (5)  Expenses  of  keeping 
the  vessel,  fittings,  and  tackle  in  proper  order  after  her 
arrival  in  port  ;  (6)  Salvage  expenses  in  respect  of  her 
last  voyage  ;  (7)  Salaries  and  wages  of  the  captain  and 
other  members  of  the  crew  employed  since  the  last  making 
up  of  the  muster  roll,  whatever  the  method  of  remunera- 
tion with  regard  to  them  may  be  ;  (8)  Sums  borrowed  by 
the  captain  as  ship's  husband,  and  repayment  of  the  price 
of  goods  sold  by  him  in  the  same  capacity  ;  (9)  Money 
due  to  creditors  for  work  and  labour  in  repairing  the 
vessel,  and  for  stores,  fittings  and  equipment  before  the 
vessel  left  port  if  she  has  been  put  to  sea  ;  (10)  Money 
due  to  tradesmen  and  workmen  employed  in  her  construc- 
tion if  she  has  never  put  to  sea  ;  (11)  Money  advanced 
for  the  building  of  the  ship  on  behalf  of  the  person  who 
was  having  her  built,  if  she  has  not  already  been  delivered 
to  such  person  ;  (12)  The  amount  of  the  insurance  pre- 
miums upon  the  hull,  keel,  fittings,  apparel,  cordage,  etc., 
of  the  vessel,  payable  in  respect  of  her  last  voyage  when 
the  policy  is  erfected  for  the  voyage,  or  in  respect  of 
the  last  year  when  the  insurance  is  an  annual  one  ; 
(13)  Claims  for  damages  under  charter-parties,  or  for 
repayment  of  averages  suffered  by  goods  owing  to  the 
fault  of  the  captain  or  crew  ;  (14)  Damages  arising  by 
reason  of  collision  ;  (15)  Moneys  due  to  the  vendor  of  the 
ship  in  respect  of  her  price.  The  priorities  above  provided 
for  cannot  be  enforced  except  under  the  following  con- 
ditions, viz. :  (1)  Judicial  expenses  must  be  proved  by 
allocaturs  of  competent  judges  or  courts  ;  (2)  Navigation 
and  other  expenses  by  the  legal  receipts  of  the  receivers  ; 
(3)  The  expenses  payable  under  (3) — (5)  above  must  be 
proved  by  an  allocatur  signed  by  the  President  of  the 
Commercial  Court ;  (4)  Salaries  and  wages  of  the  crew 
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by  the  muster  roll,  and  of  dismantling  the  ship  by  certifi- 
cates filed  in  the  oflSce  of  the  maritime  commissioner  ; 

(5)  Sums  borrowed  or  the  value  of  goods  sold  by  the 
captain  as  ship's  husband,  by  a  minute  of  proceedings 
signed  by  the  captain  and  the  principal  members  of 
the   crew,    certifying    the  necessity    for  the  loans,  etc.  ; 

(6)  Supplies  for  fittings  and  stores  supplied  to  the 
vessel  by  invoices  duly  signed  by  the  captain  and 
the  owner,  of  which  a  duplicate  must  be  deposited  in  the 
Registry  of  the  Commerical  Court  before  tne  departure 
of  the  vessel,  or  at  the  latest  ten  days  after  she  sails  ; 

(7)  Sums  due  to  tradesmen  and  workmen  employed  in  the 
building  of  the  vessel,  by  the  methods  provided  for  by 
Article  25  of  the  Law  of  25th  December,  1872  ;  (8)  Pre- 
miums of  insurance  by  the  policies,  or  by  extracts  from 
the  books  of  the  insurance  brokers  ;  (9)  Salvage  expenses 
or  expenses  of  towage,  as  well  as  damages  due  to  owners 
of  bills  of  lading  and  in  respect  of  collisions,  by  judg- 
ments of  the  court  or  *iwards  of  arbitrators,  or  by  agree- 
ment approved  by  the  President  of  the  Commercial  Court  ; 
(10)  The  sale  of  the  vessel  by  a  document  bearing  a 
certain  date  and  duly  registered  in  the  register  of  mort- 
gages. Creditors'  liens  on  vessels  are  extinguished 
independently  of  other  methods,  whereby  they  may  be 
extinguished  (1)  by  a  judicial  sale  made  in  accordance 
with  the  provisions  of  Articles  197  to  215  of  the  original 
Commercial  Code  herein  referred  to,  or  (2)  by  a  voluntary 
sale  of  the  vessel  duly  registered  as  set  out  above. 

Title  2,  Articles  7 — 66  dealing  with  the  rights  of  ship-- 
owners and  crews  provides  as  follows  :  All  shipowners  are 
responsible  jointly  and  severally  for  the  acts  of  the  captain 
of  their  vessels,  and  are  bound  to  fulfil  the  engagements 
entered  into  by  him  so  far  as  the  same  relate  to  the  vessel 
and  her  voyage,  but  they  can  afterwards  relieve  themselves 
of  this  liability  by  abandoning  both  vessel  and  freight. 
The  owner  acting  as  captain  of  his  own  vessel,  however,  is 
deprived  of  this  right,  and  should  he  be  part  owner  he  is 
then  only  deprived  of  it  to  the  extent  of  his  interest. 
The  owner  of  the  vessel  may  discharge  the  captain  without 
any  liability  in  damages  to  him  in  the  absence  of  provision 
to  the  contrary  in  the  contract  between  them.  Should  the 
captain  be  part  owner  of  the  vessel,  if  he  is  discharged,  he 
may  give  up  his  right  of  property  therein,  and  may  there- 
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npou  demand  repayment  of  the  sum  of  money  which  repre- 
sents his  interest  in  the  vessel,  and  in  the  event  of  dispute 
as  to  the  amount  of  this,  the  same  is  to  be  ascertained  by 
experts  agreed  upon  or  appointed  in  the  usual  way. 
Wnere  there  are  several  owners  of  a  vessel,  in  the  event  of 
disputes  between  them  as  to  the  management  of  or  dealing 
with  the  vessel,  the  decision  of  the  majority  is  binding 
upon  the  minority.  Every  captain,  master  or  skipper 
interested  in  the  management  of  a  vessel  or  other  sea- 
going craft  is  responsible  for  even  slight  negligence  in  the 
exercise  of  his  duties,  he  is  likewise  liable  in  respect  of 
cargoes  placed  under  his  charge,  he  must  give  an  acknow- 
ledgment of  the  same,  and  such  acknowledgment  is  called 
a  bill  of  lading.  It  is  the  captain's  duty  to  provide  the 
crew,  but  this  he  must  do  in  agreement  with  the  owners 
when  they  are  present  or  represented  at  the  place  where 
the  crew  is  engaged.  The  captain  is  bound  to  keep  a 
paged  log  book,  and  this  is  to  be  initialled  by  one  of  the 
judges  of  the  Commercial  Court,  or  by  the  burgomaster 
or  magistrate  of  the  town  in  places  where  there  is  no  Com- 
mercial Court,  and  this  log  book  must  contain  the  following 
information  :  (a)  Decisions  come  to  during  the  voyage  ; 
(b)  All  receipts  and  payments  had  and  made  on  account 
of  the  ship,  and  generally  all  information  relative  to  his 
duties  as  captain,  and  all  matters  which  may  give  rise  to 
an  account  to  be  rendered  or  to  a  claim  to  be  made.  The 
captain  must  before  taking  over  the  command  have  the 
vessel  surveyed  in  accordance  with  the  regulations  govern- 
ing such  matters,  and  the  minute  of  proceedings  relating 
to  the  survey  must  be  deposited  at  the  Registry  of  the 
Commercial  Court,  and  an  abstract  thereof  delivered  to 
the  captain.  The  captain  is  bound  to  have  on  board  the 
following  documents,  namely  :  The  bills  of  lading  of  the 
cargo,  navigation  certificates  {Note, — As  to  this,  see  the 
provisions  of  the  Law  of  20th  September,  1903,  post)^ 
the  muster  roll,  the  minute  of  proceedings  relating  to  the 
survey,  receipts  for  payment  or  for  deposit  of  security  given 
to  cover  customs  dues,  and  these  documents  he  is  bound  to 
have  in  his  possession  when  his  vessel  sails  from  and  enters 
ports,  harbours  or  rivers  ;  should  he  be  in  default  in  respect 
of  any  of  the  above  provisions,  he  is  liable  for  all  conse- 
quences which  may  happen  affecting  all  persons  interested 
therein,  to  the  ship  or  to  her  cargo  ;  he  is  also  responsible 
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for  damage  to  goods  which  have  been  loaded  on  the  bridge 
of  his  ship  without  the  consent  in  writing  of  the  consignor, 
and  the  word  "bridge"  is  to  be  taken  to  include  every  part 
of  the  vessel  other  than  that  portion  which  is  pro\'ided  for 
stowage  of  cargo,  and  his  liability  is  not  got  rid  of  unless 
he  can  prove  that  circumstances  arose  preventing  him 
from  fulfilling  this  duty  amounting  to  vis  major.  When 
the  owners  or  their  representatives  are  present  at  the  place 
where  the  captain  proposes  to  have  his  vessel  repaired  or  to 
buy  sails,  tackle,  or  other  things  for  her,  he  is  not  at  liberty 
to  borrow  on  the  secnrity  of  the  vessel  without  such 
owner  or  his  representative's  express  authority  ;  but  if  it 
is  necessary  for  him  to  incur  any  of  these  expenses  during 
the  voyage,  and  the  same  are  of  pressing  necessity,  he 
may  bind  the  owners  ;    but  he  must  in  relation  to  the 

E reposed  expenses  prepare  a  minute  of  proceedings,  and 
ave  the  same  signed  by  the  principal  members  of  the 
crew  ;  or,  if  the  same  become  necessary  in  a  Belgian  port, 
he  must  obtain  authority  from  the  Commercial  Court  or 
a  justice  of  the  peace  or,  if  it  be  abroad,  from  the  consul, 
vice-consul,  or  a  magistrate,  and  the  official  authorising 
the  outlay  must  enter  such  authority  in  the  ship's  log. 
The  captain,  before  sailing  from  a  foreign  port  for  the 
purpose  of  returning  to  Belgium,  is  bound  to  send  to  his 
owners  or  their  agent  an  account  signed  by  him  setting 
forth  particulars  of  the  cargo,  the  value  put  upon  the  goods 
of  which  it  consists,  and  of  all  sums  borrowed  by  him, 
with  the  names  and  addresses  of  the  lenders.  Any  captain 
who  borrows  any  sums  on  the  security  of  the  vessel 
unnecessarily,  or  who  concurs  in  the  vessel  becoming 
liable  for  any  such  sums,  is  personally  liable  for  re- 
payment of  the  same.  Except  on  the  ground  of 
unseaworthiness  established  in  accordance  with  legal 
requirements,  the  captain  cannot  effect  the  sale  of  his 
vessel  without  a  power  of  attorney  for  the  purpose  from 
his  owners.  Every  captain  who  is  engaged  for  the  voyage 
is  bound  under  penalty  of  being  liable  for  all  expenses 
and  damages  towards  his  owners  and  the  cargo  owners 
to  complete  the  voyage,  and  should  he  disobey  this 
requirement  he  will  lose  any  benefit  which  he  would 
otherwise  have  taken  from  the  results  of  the  voyage 
without  prejudice  to  his  liability  for  further  damages — he 
is  not  at  liberty  to  abandon  his  vessel  during  a  voyage, 
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whatever  the  circumstances  may  be,  without  taking  the 
advice  of  his  officers  and  the  principal  members  of  his  crew  ; 
and  even  after  this,  should  he  abandon  the  ship,  he  must 
if  possible  take  with  him  all  the  money  upon  her,  and  such 
of  the  most  valuable  goods  as  he  conveniently  can,  under 
penalty  of  being  liable  to  answer  therefor  personally.  He 
must,  within  twenty-four  hours  after  his  arrival  at  his 
port  of  destination,  have  his  log-book  inspected  and 
make  his  report,  setting  forth  (1)  the  place  and  time 
of  his  departure  ;  (2)  the  route  which  he  has  followed  ; 
(3)  the  risks  which  he  has  run  ;  and  (4)  any  breach  of 
discipline  or  other  remarkable  circumstances  which  may 
have  occurred  during  the  voyage.  This  report  is  to  be  filed 
at  the  Registry  with  the  President  of  the  C'ommercial 
Court,  and  where  there  is  no  such  court  with  a  justice  of 
the  peace,  who,  having  received  the  same,  is  bound  to 
send  it  without  delay  to  the  President  of  the  nearest 
Commercial  Court,  and  in  both  cases  the  report  is  ulti- 
mately to  be  filed  in  the  Registry  of  the  Commercial 
Court.  When  he  lands  in  a  foreign  port  he  must  attend 
before  a  Belgian  consul  and  make  a  report  to  him,  taking 
from  him  a  certificate  show^ing  the  time  of  his  arrival 
and  of  his  departure,  and  the  nature  of  his  cargo.  Unless 
circumstances  of  great  and  unusual  danger  exist,  the 
captain  is  not  at  liberty  to  discharge  any  portion  of  his 
cargo  before  having  made  this  report.  The  bill  of  lading 
to  be  signed  by  the  captain  must  state  the  nature  and 
quantity  of  the  articles  to  be  carried,  the  names  and 
addresses  of  the  consignor,  the  consignee,  and  the  captain^ 
the  name,  nationality  and  tonnage  of  the  vessel,  her  ports  o£ 
departure  and  destination,  and  of  any  contracts  as  to  the 
freight.  It  must  also  in  the  margin  state  the  marks  and 
numbers  of  the  things  to  be  carried,  and  also  the  number 
of  copies  that  are  in  existence  of  such  bills  of  lading, 
and  tne  same  may  be  made  to  order  to  bearer  or  to  a 
named  person.  There  must  be  at  least  four  originals  of 
the  document,  one  for  the  consignor,  one  for  the  consignee, 
one  for  the  captain,  and  one  for  the  owner — the  captain's 
copy  must  be  signed  by  the  consignor,  and  the  other 
copies  by  the  captain,  and  the  signatures  must  be  appended 
within  twenty-four  hours  of  the  time  of  loading.  Within 
the  same  length  of  time  the  consignors  are  bound  to 
furnish  to  the  captain  receipts  for  the  goods  which  he  has 
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taken  on  board,  and  this  bill  of  lading,  when  duly  signed 
and  prepared  as  above,  is  complete  legal  evidence  of  the 
facts  stated  in  it  as  between  the  parties  thereto  and  the 
assurers.  The  holder  of  the  bill  of  lading,  even  where 
the  endorsement  thereof  to  him  is  in  blauK,  is  the  only 
person  having  the  right  to  claim  delivery  of  the  cargo 
from  the  captain  ;  but  if  several  copies  are  produced  the 
captain  must  apply,  in  Belgium  to  the  Commercial  Court, 
or  in  foreign  countries  to  the  Belgian  consul,  to  appoint 
a  person  to  whom  the  goods  are  to  be  delivered  in 
exchange  for  payment  of  the  freight.  Every  commission 
agent  or  consignee  receiving  the  goods  mentioned  in 
a  bill  of  lading  is  bound  to  give  a  receipt  therefor  to 
the  captain,  under  penalty  of  being  liable  for  damages 
should  he  refuse  so  to  do.  The  terms  of  engagement  of 
the  captain  and  crew  of  a  vessel  are  proveaole  by  pro- 
duction of  the  muster  roll,  or  of  the  agreements  between 
the  parties.  Should  the  voyage  be  prevented  by  the  acts  of 
the  owners,  the  captain  or  the  affreightors  before  the  vessel's 
departure,  sailors  engaged  for  the  voyage  or  by  the  month 
are  to  be  paid  their  wages  in  respect  of  the  time  that  they 
have  been  occupied  in  getting  the  vessel  ready  for  sea  ; 
and  they  are  also  entitled  to  retain  sums  paid  to  them  in 
advance  on  account  of  wages.  If  they  have  received  no 
advance  wages,  however,  they  are  entitled  to  be  paid  one 
month's  wages  by  way  of  damages  ;  and  if  they  are 
engaged  for  the  voyage,  a  proportion  equivalent  to  such 
month's  wages.  If  abandonment  of  the  voyage  is  decided 
upon  after  the  voyage  has  commenced,  sailors  engaged 
for  the  voyage  are  entitled  to  be  paid  the  whole  amount 
under  their  contract.  If,  however,  the  abandonment  is 
attributable  to  a  trading  prohibition  made  by  the  Govern- 
ment of  the  country  to  which  the  voyage  was  to  be  made, 
the  sailors  are  only  entitled  to  be  paid  their  wages  for  the 
time  they  were  actually  employed  in  getting  the  vessel 
ready  for  sea.  Should  the  voyage  be  prolonged  beyond 
the  time  fixed,  the  wages  of  the  sailors  engaged  for  the 
voyage  are  to  be  increased  proportionately  to  the  length 
of  its  prolongation  as  compared  with  the  time  the 
original  voyage  was  expected  to  last.  Should  the  voyage, 
on  the  other  hand,  be  shortened,  the  sailors  are  entitled  to 
be  paid  in  full.  In  the  event  of  the  vessel  being  taken 
as  a  prize,  of  shipwreck,  or  of  a  declaration  of  un- 
seaworthiness, the  sailors  engaged  by  the  month  or  for 


Digitized  by 


Google 


As  TO  THE  Mercantile  Marine,  161 

the  voyage  are  to  be  paid  their  wages  up  to  the  time 
when  their  services  come  to  an  end  ;  and  they  are  also 
entitled  to  recover  the  cost  of  getting  home  to  the  port 
at  which  they  were  engaged,  or,  at  the  captain's  option, 
to  a  sum  sufficient  for  such  purpose  unless  it  is  proved 
that  they  have  not  done  all  in  their  power  to  save  the 
vessel,  in  w^hich  case  it  is  for  the  court  to  decide  what 
sum  shall  be  deducted  from  the  wages  which  have  accrued 
due  to  them.  Under  whatever  terms  the  sailors  may 
have  been  engaged,  they  are  to  be  paid  for  the  time 
during  which  they  have  helped  to  collect  together  spars 
and  other  things  saved  from  a  wreck.  A  shipwrecked 
sailor  is  entitled  to  be  paid  his  wages,  his  cost  of  living, 
medical  expenses,  and  his  expenses  of  getting  home  by 
the  vessel,  should  he  become  ill  during  the  voyage,  or  should 
he  be  wounded  in  the  service  of  the  vessel.  His  wages 
are  to  be  paid  up  to  the  end  of  the  voyage  contracted  for, 
unless  it  is  proved  that  he  has  reached  home  before  that 
time  and  could  have  rejoined  his  vessel,  or  could  have 
obtained  another  engagement.  He  is  also  entitled  to 
be  paid  the  like  sums  should  he  be  wounded  whilst  fighting 
a/^ainst  enemies  and  pirates  ;  if,  however,  his  wounds  or 
his  illness  are  brought  about  owing  to  his  own  fault,  or 
if,  having  left  the  vessel  witliout  authority,  he  is  wounded 
on  land,  he  is  liable  to  pay  these  expenses  himself  ;  and 
he  may  also  be  discharged  by  the  captain,  in  which  event 
he  is  only  entitled  to  his  wages  in  respect  of  the  time  that 
he  actually  served.  Should  the  sailor  die  on  the  voyage, 
if  he  is  engaged  by  the  month,  his  wages  up  to  the  date  of 
his  death  are  payable  to  his  personal  representatives  ;  but 
if  he  is  engaged  by  the  voyage,  only  one  half  of  his  wages 
are  payable  to  the  like  person  ;  if  he  dies  either  going  to 
or  at  the  port  of  destination,  the  whole  of  his  wages  are 
payable  as  if  he  had  died  on  the  return  voyage.  Every 
sailor  who  is  able  to  prove  that  he  was  discharged  without 
good  cause  is  entitled  to  claim  damages  against  the 
captain,  and  such  damages  are  fixed  at  one  third  of  his 
wages  if  he  is  discharged  before  the  voyage  commences  ; 
or  the  whole  of  his  wages  and  his  expenses  of  returning 
home  if  he  is  discharged  during  the  voyage,  and  the 
captain  is  not  entitled  to  charge  such  amounts  in  his 
account  against  the  owners,  but  the  sailor  is  not  entitled 
to  any  damages  for  being  discharged  if  this  event  happened 
before  the  muster  roll  was  completed.     Under  no  circum- 
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stances  is  a  captain  entitled  to  discharge  a  sailor  in  a 
foreign  country. 

Neither  the  captain  nor  any  member  of  the  crew  is 
entitled  to  take  cargo  on  board  for  their  own  benefit 
under  any  pretext  whatever  without  the  pei'mission  of 
the  owners  and  without  paying  freight,  unless  it  is 
provided  that  they  are  to  be  at  liberty  so  to  do  by  the 
terms  of  their  contract  of  engagement ;  and  should  any 
such  goods  be  found  on  the  vessel  before  her  departure 
from  port,  all  persons  causing  the  same  to  be  taken  on 
board  are  rendered  liable  to  pay  double  freight  without 
prejudice  to  further  damages,  should  the  circumstances 
justify  the  same. 

As   TO   Charter   Parties  and   other   Contracts  of 
Maritime  Hiring. 

Title  3.  A  charter  party  in  respect  of  a  ship,  in  the  absence 
of  a  statement  to  the  contrary  therein,  does  not  include  the 
cabins  and  other  portions  of  the  vessel  reserved  for  the 
captain  and  crew,  but  no  goods  may  be  stored  in  these 
portions  of  the  vessel  by  the  captain  without  the  consent 
of  the  consignor  ;  and  in  the  event  of  a  breach  of  this  con- 
dition, the  provisions  above  referred  to  with  regard  to 
captains  or  members  of  the  crew  taking  cargo  on  board  for 
their  own  gain  apply.  The  price  payable  for  the  hiring  of 
a  vessel  or  other  maritime  craft  is  called  freight  or 
"  nolis,"  and  the  conditions  of  it  are  to  be  regulated  by 
agreement  between  the  parties — it  may  be  either  for  the 
whole  or  a  portion  of  the  vessel,  for  a  complete  voyage,  or 
for  a  limited  time,  according  to  weight,  according  to  the 
number  of  articles,  according  to  measure,  dependent  upon 
the  price  realised,  or  upon  the  result  of  the  adventure. 
It  is  the  duty  of  the  owner  or  person  loading  the  vessel 
to  secure  to  the  charterer  the  use  of  the  ship  in  accordance 
with  this  agreement — if  she  is  let  as  a  whole,  and  even 
although  the  charterer  does  not  provide  a  complete 
cargo,  the  captain  is  not  entitled  to  take  other  goods 
on  board  without  such  charterer's  consent,  and  he  is 
entitled  to  the  benefit  of  the  freight  charged  in  respect  of 
any  other  goods  which  are  taken  on  board.  Any  captain 
who  declares  his  vessel's  carrying  capacity  as  being  greater 
than  is  actually  the  case  is  liable  in  damages  to  the 
charterer  ;  there  shall,  however,  not  be  taken  to  have  been 
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any  misrepresentation  as  to  her  carrying  eapacitr  unless 
the  excess  is  more  than  one  half  of  the  amount  aeclared, 
or  if  the  declaration  made  is  in  accordance  with  the 
gauging  certificate.  The  charterer  is  bound  to  furnish 
the  cargo  which  he  has  undertaken  to  provide,  and  to  pay 
the  freight  as  agreed.  When  he  has  not  a  full  cargo, 
as  shown  by  the  charter  party,  he  is  bound,  nevertheless, 
to  pay  the  whole  freight  agreed  upon.  Should  he  furnish 
^argo  in  excess  of  that  mentioned  in  the  document,  he  is 
bound  to  pay  for  such  excess  in  accordance  with  the 
terms  of  the  charter  party.  Should  he,  without  having 
provided  any  cargo,  abandon  the  voyage  before  the  ship 
sails,  he  is  liable  to  pay  an  indemnity  to  the  captain  to 
the  extent  of  one-half  of  the  freight  agreed  upon  in  the 
charter  party  in  respect  of  the  whole  cargo  mentioned 
therein.  He  is  not  at  liberty  to  abandon  the  voyage  after 
the  ship  has  received  any  portion  of  her  cargo,  and  if  after 
this  she  sails,  the  whole  of  the  freight  is  payable  to  the 
captain,  unless  the  same  was  to  be  payable  upon  the  result 
of  the  adventure.  The  consignor  is  not  at  liberty  to  abandon 
goods  which  have  diminished  in  value  or  deteriorated 
owing  to  inherent  vice,  or  as  the  result  of  any  unforeseen 
circumstances,  in  payment  of  the  freight,  provided,  never- 
theless, that  vessels  containing  wine,  oil,  honey,  and  other 
liquids,  if  they  have  leaked  so  much  as  to  be  nearly  empty 
may  be  abandoned  for  the  freight.  Should  the  consignee 
refuse  to  accept  goods  consigned  to  him,  the  captain  may, 
upon  obtaining  legal  authority  for  the  purpose,  cause  the 
same  to  be  sold  in  order  to  provide  for  payment  of  the 
freight,  and  cause  the  surplus  of  the  proceeds  to  be  put 
apon  deposit,  and  should  such  proceeds  be  insufficient  to 
pay  the  freight,  he  retains  his  right  of  action  in  respect 
of  any  balance  against  the  consignor.  A  captain  is  not 
entitled  to  detain  goods  in  his  ship  for  payment  of  freight, 
but  he  may  at  the  time  of  discharge  require  a  deposit  in 
the  hands  of  third  parties  to  be  made  of  a  sum  sufficient 
to  cover  his  claim  therefor,  he,  however,  is  entitled  to 
a  prior  lien  thereon  for  fifteen  days  after  the  same  have 
been  discharged  in  respect  of  amounts  due  for  freight  and 
for  average,  and  should  the  consignors  of  or  claimants  to 
the  goods  become  bankrupt  before  the  expiration  of 
fifteen  days,  such  lien  takes  priority  over  the  claims  of  all 
creditors  of  the  persons  entitled  to  the  same.  Should  the 
vessel  be  detained  before  sailing,  whilst  on  her  voyage  or 
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at  her  port  o£  discharge  owing  to  causes  attributable  to 
the  consignor  he  is  liable  to  pay  demurrage.  If  the 
vessel  has  been  hired  for  the  outward  and  homew^ard 
voyage,  and  she  returns  light  or  with  an  incomplete 
cargo,  the  whole  of  the  freight  is  payable  to  the  captain 
as  well  as  an  amount  for  demurrage,  but  the  captain 
is  liable  for  damages  to  the  charterer  if  the  delay  is 
caused  by  any  fault  of  his.  If  the  vessel  is  detained 
during  her  voyage  owing  to  circumstances  amounting 
to  vis  major  J  no  freight  is  payable  in  respect  of  such 
time  as  she  is  so  detained.  Should  a  prohibition  against 
trading  be  declared  in  the  country  where  the  ship's 
port  of  destination  is  whilst  she  is  on  her  voyage  ;  and 
the  captain  is  obliged  to  return  with  the  cargo,  he  is 
only  entitled  to  recover  freight  in  respect  of  the  outward 
voyage,  although  the  ship  may  have  been  chartered  for 
the  return  voyage  also.  If  the  port  of  destination  is 
under  blockade,  or  if  there  are  circumstances  amounting 
to  vis  major  which  prevent  such  port  from  being  entered, 
the  captain  is  bound,  in  the  absence  of  orders  to  the 
contrary,  to  act  for  the  best  in  the  interests  of  the  con- 
signor, either  by  sailing  into  a  neighbouring  port  or  by 
returning  to  his  port  of  departure.  In  the  event  of  the 
captain  naving  to  put  into  a  port  for  the  purpose  of 
repairs  during  the  voyage,  the  charterer  must  either  wait 
until  the  repairs  have  been  effected  in  order  to  enable  the 
ship  to  proceed,  or  else  pay  the  whole  of  the  freight. 
Where  the  ship  is,  owing  to  her  condition,  incapable  of 
being  repaired,  the  captain  must,  if  possible,  charter 
another  ;  and  if  he  is  unable  so  to  do  the  liability  for 
freight  is  regulated  by  Article  97  herein,  which  pro\'ides 
that  no  freight  is  payable  in  respect  of  goods  lost  as 
a  result  of  snipwreck  or  foundering,  pillage  by  pirates, 
or  capture  by  enemies,  and  under  these  circumstances 
the  captain  is  bound  to  repay  any  freight  which  may 
have  been  advanced  to  him  in  the  absence  of  agreement 
to  the  contrary.  By  the  same  Article  it  is  provided 
that  no  freight  is  payable  in  respect  of  goods  which, 
after  shipwreck  or  declaration  of  unseaworthiness  of  the 
vessel,  have  failed  to  reach  their  destination.  Should 
the  goods  arrive  at  their  destination  having  been  carried 
at  a  less  rate  of  freight  than  had  been  agreed  upon  with 
the  captain  of  the  wrecked  or  unseaworthy  vessel,  the 
difference  at  least    between    the  two  freights  is  payable 
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to  the  captain,  but  he  is  entitled  to  nothing  if  the  freight 
is  of  the  same  amount  as  that  which  had  been  agreed  with 
him  ;  and  should  the  new  freight  be  greater,  the  consignor 
is  liable  to  him  therefor.  The  captain  loses  his  freight 
and  is  liable  in  damages  to  the  charterer  if  the  latter  is 
able  to  prove  that  at  the  time  when  the  vessel  set  sail  she 
was  unseaworthy,  and  proof  to  this  eflfect  may  be  given 
in  support  of  and  in  contradiction  to  the  certificate  of 
survey  issued  at  the  time  of  her  departure.  The  captain 
is  entitled  to  be  paid  freight  for  goods  jettisoned  for 
the  general  benefit  of  the  ship,  but  the  amount  which  he 
can  claim  is  subject  to  deduction  in  respect  to  such 
jettisoned  portion  of  the  cargo.  A  captain  who  has 
rendered  salvage  services,  or  who  has  brought  bax3k  goods 
which  have  not  reached  their  destination,  is  entitled  to  be 
paid  in  respect  thereof  an  amount  which,  if  necessary,  is 
to  be  settled  by  the  court. 

The  law  with  regard  to  averages  and  their  settlement 
will  be  found  in  Articles  99 — 119  of  this  law,  and  they  are 
described  by  Article  99  as  "all  extraordinary  expenses 
"  made  for  the  benefit  of  the  vessel  and  her  cargo  either 
"  jointly  or  separately  ;  all  damages  which  arise  to  the 
"  ship  or  her  cargo  from  the  time  she  was  loaded  and 
"  sailed  until  her  return  or  discharge."  In  the  absence  of 
agreement  to  the  contrary  between  all  the  parties  interested, 
average  contributions  are  settled  in  accordance  with  the 
following  provisions,  namely  :  Averages  are  of  two  classes, 
namely,  general  and  particular  average.  General  average 
means  extraordinary  expenses  incurred  and  damage 
suffered  voluntarily  for  the  common  benefit  of  the  ship 
and  her  cargo.  All  other  averages  are  particular.  Pro- 
vided nevertheless  that  the  expenses  incident  to  delays  by 
reason  of  sea  risks  are  to  be  considered  as  general  average 
assuming  the  ship  and  her  cargo,  if  the  voyage  had  been 
continues,  would  have  been  placed  in  jeopardy,  and 
included  in  these  expenses  are  wages,  and  cost  of  feeding 
the  crew  from  the  time  the  vessel  leaves  the  port  in  \yhich 
she  was  detained  up  to  the  time  when  she  is  in  a  condition 
to  continue  the  voyage.  Should  the  delay  have  arisen 
owing  to  accidents  which  are  recognised  as  being  the 
result  of  inherent  defects  in  the  vessel  or  from  any  cause 
attributable  to  the  captain  or  crew,  such  expenses  are  to 
be  considered  as  particular  average.  Should  the  delay 
arise   from    spontaneous    fermentation  or  other  inherent 
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defects  in  the  cargo,  all  the  expenses  relating  thereto  are  to 
be  particular  average  attributable  to  the  cargo.  General 
average  is  to  be  borne  by  the  cargo,  by  the  ship,  and  by 
the  net  freight  pro  rata  according  to  their  value.  Par- 
ticular average  is  to  be  borne  bj?  tne  owner  of  the  article 
which  has  given  rise  to  the  damage  or  occasioned  the  loss. 
Munitions  of  war,  stores,  the  wardrobe  and  wages  of 
members  of  the  crew,  as  well  as  passengers'  luggage,  are 
free  from  liability  to  contribute  to  general  average  ;  but 
their  value  is  to  be  spread  over  the  whole  of  the  other 
goods  contributing.  AH  goods  salved  are  liable  to  contri- 
bute in  respect  of  their  net  value  at  their  place  of  discharge 
or  upon  their  net  proceeds,  deduction  being  made  in 
respect  of  freight  payable  upon  them.  Goods  jettisoned 
or  sacrificed  are  to  be  paid  for  at  their  value  including 
freight,  but  subject  to  their  liability  to  contribute  their 
proportion  of  freight.  They  are  liable  to  contribute  in 
respect  of  freight  in  the  same  manner  and  to  the  same 
extent  as  goods  which  are  saved.  The  meaning  of  this  is, 
that  although  the  owners  of  goods  which  have  been 
jettisoned  or  sacrificed  are  to  be  entitled  to  receive  from 
the  shipowner  the  value  of  their  ^oods,  yet  they  do  not 
get  sucn  value  without  incurring  the  liability  which  they 
would  have  incurred  had  their  goods  been  saved  of  paying 
the  freight  and  other  expenses  which  would  have  attached 
to  them  had  they  been  so  saved  or  preserved.  If  in 
respect  of  goods  which  have  been  jettisoned  there  is  no 
bill  of  lading  or  declaration  made  by  the  captiiin,  then 
nothing  is  payable  in  respect  of  them  to  the  owner  ;  but 
they  are  liable  to  contribute  to  the  average  charged  if  they 
are  saved.  The  ship  is  liable  to  contribute  to  the  extent 
of  her  value  at  her  port  of  discharge  ;  but  provided  she 
is  not  saved  as  the  result  of  the  jettison,  then  she  is  not 
liable  to  contribute.  If,  however,  she  is  saved  as  the 
result  of  the  jettison,  and  she  continues  her  voyage  but  is 
subsequently  lost,  goods  saved  contribute  to  the  jettison 
upon  the  footing  of  their  value  according  to  the  state  in 
wnich  they  are  found,  deduction  being  made  for  the 
expenses  of  salvage.  The  captain  is  bound  to  prepare  in 
writing  a  minute  of  proceedings  relating  to  the  jettison 
and  other  sacrifices  o£  goods  made  as  soon  as  he  is  able  so 
to  do,  and  this  minute  of  proceedings  must  set  out  the 
reasons  which  operated  upon  his  mind  in  causing  him  to 
make  the  sacrifice,  and  must  be  signed  by  the  captain  and 
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the  principal  members  of  the  crew  (or  if  not  so  signed  the 
reasons  of  refusal  to  sign  must  be  set  out),  and  this 
document  must  be  entered  in  the  log  book,  and  at  the 
next  port  which  the  vessel  enters  the  captain  is  bound 
within  twenty-four  hours  of  his  arrival  to  prove  the  truth 
of  his  minute  of  proceedings  by  oath.  Tne  state  of  the 
losses  and  damage  is  to  be  proved  at  the  place  of  the 
vessel's  discharge  at  the  expense  of  the  captain  and  by 
experts,  and  these  experts  are  to  be  appointed  by  the 
Commercial  Court  provided  the  discharge  is  in  a  Belgian 
port.  Where  there  is  no  Commercial  Court  the  experts 
are  to  be  appointed  by  a  justice  of  the  peace,  and  if  the 
discharge  is  in  a  foreign  port  they  are  to  be  appointed  by 
the  Belgian  consul,  or,  in  default  of  him,  by  a  magistrate  of 
the  place  where  such  discharge  takes  place,  and  the  experts 
are  to  be  put  under  oath  before  entering  upon  their  work. 
Their  duty  when  once  appointed  is  to  apportion  the  losses 
and  damages,  and  their  report  and  apportionment  is 
rendered  enforceable  by  being  approved  and  adopted  by 
the  court,  and  in  foreign  ports  by  the  Belgian  consul  or 
by  a  competent  court  of  such  place. 

The  contract  of  carriage  of  passengers  by  sea  included  in 
Title  4  of  the  above  heading  and  in  Articles  120 — 133,  is 
regulated  as  follows  :  Passage  tickets  are  not  transferable 
without  the  captain's  consent.  The  cost  of  food  is  included 
in  the  price  of  the  passage  in  the  absence  of  provision  to 
the  contrary,  and  should  this  provision  exist  the  captain  is 
bound  to  supply  the  passenger  with  all  necessary  food  at  a 
fair  price.  The  passenger  is  treated  as  being  a  consignor 
so  far  as  any  articles  which  he  may  have  upon  the  ship 
are  concerned  ;  but  the  captain  is  not  responsible  for  any 
harm  happening  to  goods  which  the  passenger  keeps  in  his 
own  possession,  unless  such  harm  has  arisen  by  some  act 
of  the  crew.  The  passenger  is  bound  to  obey  the  instruc- 
tions of  the  captain  so  far  as  the  maintenance  of  order  on 
board  is  concerned,  and  his  effects  on  board  are  liable  for 
payment  of  the  passage  money  and  for  the  expenses  of 
maintenance,  etc.,  in  case  of  need.  In  the  event  of  the 
death  of  a  passenger  on  board,  the  captain  is  respon- 
sible for  looking  after  his  efifects  during  the  voyage, 
and  is  bound  to  deliver  them  up,  in  the  absence  of  pro- 
vision to  the  contrary,  to  the  persons  entitled  thereto  on 
arrival  at  the  ship's  port  of  destination.  The  captain  is 
not  bound  to  wait  for  a  passenger  who  either  at  the  port 
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of  departure  or  at  any  port  touched  at  during  the  voyage 
fails  to  appear  on  hoard  at  the  proper  time,  and  the 
passenger  under  these  circumstances  is  liahle  to  pay  the 
whole  of  his  passage  money.  The  captain  is  only  entitled 
to  one-half  of  the  passage  money  if  eight  days  before  the 
ship's  departure  the  passenger  gives  notice  to  him  of  his 
intention  to  give  up  the  contract.  After  the  expiry  of 
this  time  the  whole  of  the  passage  money  becomes  due. 
The  captain  is  entitled  to  a  quarter  of  the  passage  money 
if  the  passenger  is  unafile  to  go  on  board  by  reason  of 
death,  illness,  or  vis  majors  and  in  either  of  tnese  events 
the  cost  of  maintenance  is  not  payable  if  it  is  included  in 
the  passage  money.  The  passenger  is  entitled  to  damages, 
and  rescission  of  the  contract  may  be  decreed  if,  owing  to 
the  captain's  fault,  the  ship  does  not  sail  on  the  day  fixed  ; 
but  the  contract  is  rescinded  without  liability  on  either 
side  if  the  sailing  is  prevented  by  a  prohibition  against 
trading  with  the  port  of  the  vessel's  destination,  by 
blockade,  or  by  otner  circumstances  amounting  to  tv^ 
major.  A  passenger  who  leaves  the  vessel  at  a  port  before 
that  of  her  destination  is  liable  to  pay  the  whole  of  his 
passage  money.  Should  the  vessel  fail  to  arrive  at  her 
destination  as  the  result  either  of  capture,  shipwreck,  or  a 
declaration  of  unseaworthiness,  the  captain  is  only  entitled 
to  be  paid  the  cost  of  maintenance  in  a  proper  case. 
Should  he  be  obliged  to  have  the  ship  repaired  during  her 
voyage,  the  passenger  must  wait  whilst  the  repairs  are 
being  done  or  pay  the  whole  of  his  passage  money  ;  but 
he  is  entitled  during  such  time  to  free  lodgings  on  the 
ship  and  to  the  performance  of  the  contract  so  far  as  it 
relates  to  his  being  maintained,  unless  the  captain  offers  to 
provide  him  with  accommodation  on  an  alternative  vessel 
of  the  same  class  to  continue  his  voyage. 

Title  5  deals  with  mortgages  of  ships  and  maritime 
liens,  and  in  Articles  134 — 155  provides  that  ships  may  be 
mortgaged  by  agreement  between  the  parties.  The  contract 
providing  for  a  mortgage  must  be  prepared  in  writing, 
and  may  be  under  the  hand  of  the  mortgagor  only.  The 
mortgage  can  only  be  given  by  the  vessel's  owner  or  by 
virtue  of  a  special  power  of  attorney  given  by  him  for  the 
purpose,  and  such  special  power  or  mandate  must  be  in 
writing.  A  mortgage  or  charge  upon  a  ship  extends,  in 
the  absence  of  agreement  to  the  contrary,  to  the  ship's 
tackle,  apparel,  furniture,  machinery,  and  other  accessories. 
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and  it  may  be  given  npon  a  ship  whilst  in  course  of  being 
bnilt,  and  is  rendered  "  public  by  being  entered  in  the 
shipping  register  at  Antwerp.  In  order  to  secure  entry 
npon  the  register  an  original  copy  of  the  bill  of  sale  giving 
rise  to  the  mortgage  must  be  produced,  and  must  remain 
deposited  in  the  registry  if  it  is  under  the  hand  of  the 
mortgagor  only,  or  a  certified  copy  of  it  must  be  left  if  it 
is  an  authenticated  document  entered  into  before  a  notary  ; 
and  annexed  thereto  must  be  two  lists  setting  forth  (1)  the 
christian  and  surnames  and  the  occupations  and  residences 
of  the  creditor  and  debtor  ;  (2)  the  date  and  nature  of  the 
security  ;  (3)  the  total  amount  of  the  debt  covered  by 
the  security  ;  (4)  the  agreements  as  to  interest  and  repay- 
ment; (5)  the  name,  the  description,  and  the  tonnage 
of  the  vessel  mortgaged,  and  the  dates  of  her  navigation 
certificates,  if  any  have  been  issued  ;  (6)  an  address  for 
service  given  by  the  creditor  in  the  place  of  residence 
of  the  custodian  of  mortgages,  and  m  default  of  this 
all  notices  and  services  relative  to  the  ^ntry  may  be 
made  at  the  office  of  the  district  attorney  (rrocureur 
du  Roi).  The  Registrar  is  to  enter  upon  his  register 
the  particulars  set  out  in  the  list  and  to  furnish  to  any 
person  demanding  the  same  an  office  copy  of  the  security, 
and  upon  this  document  particulars  of  the  entry  are  to 
be  set  out.  Entry  upon  the  register  keeps  the  mortgage 
in  force  for  three  years  from  the  day  of  its  date,  but  its 
effect  ceases  if  the  entry  is  not  renewed  at  the  end  of  this 
time.  Entries  upon  the  register  may  be  expunged  or 
reduced  in  amount  by  the  consent  of  the  parties  interested 
who  have  power  to  give  such  consent,  or  by  virtue  of  a 
judgment  having  the  force  and  effect  of  res  judicata.  In 
default  of  a  judgment  providing  either  for  total  or  partial 
striking  out  of  the  entry,  the  same  shall  not  be  struck  out 
by  the  Registrar  except  upon  production  of  an  agreement 
in  writing  to  that  effect  duly  signed  by  all  the  parties 
interested.  The  Registrar  is  bound  to  furnish  to  any 
person  requiring  the  same  a  copv  of  all  subsisting  entries 
in  his  register  relating  to  any  ship  entered  therein,  or,  in 
the  alternative,  a  certificate  to  the  effect  that  none  such 
exist.  In  the  event  of  loss  or  unseaworthiness  of  the 
vessel,  the  rights  of  the  creditor  over  the  things  saved  or 
the  proceeds  of  their  sale  can  be  exercised  and  put  in  force, 
although  the  mortgage  debt  may  not  at  the  time  have 
become  payable.     Entry  of  the  mortgage  upon  the  register 
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is  equivalent  to  notice  of  opposition  against  payment  of 
insurance  moneys  to  the  company  insuring,  by  the  mort- 
gagee. In  the  event  of  average  adjustment  in  regard  to 
tne  vessel,  the  mortgage  creoitor  may  take  part  in  the 
proceedings  for  the  purpose  of  protecting  his  interests  ; 
but  his  power  so  to  do  is  limited  to  cases  where  the 
insurance  money,  either  wholly  or  in  part,  has  not  been,  or 
is  not,  intended  to  be  used  for  the  purpose  of  repairing  the 
vessel.  The  assignee  of  the  equity  of  redemption  in  a 
mortgaged  ship  who  desires  to  guard  himself  against 
claims  to  be  made  by  virtue  of  Article  3  (see  ante^  p.  162) 
is  bound  before  proceedings  have  been  taken,  within 
fifteen  days  from  the  date  of  his  first  having  been  sum- 
moned, to  give  written  notice  to  the  registered  creditors  at 
their  addresses  for  service  in  the  entry  upon  the  register 
containing  the  following  particulars  :  (1)  the  date  and 
the  nature  of  the  document  under  which  his  title  arises, 
the  description  of  the  parties,  the  name,  description,  and 
tonnage  or  the  vessel,  the  price  and  the  charges  going  to 
make  up  the  price,  the  valuation  of  the  article  taken  if  it 
has  been  given  or  transferred  for  any  consideration  other 
than  money  ;  (2)  particulars  of  the  date  and  of  the  page 
of  the  entry  on  the  register  ;  (3)  a  table  in  three  columns, 
the  first  containing  the  date  of  the  entries,  the  second 
the  name  of  the  creditors,  and  the  third  the  total  of  the 
registered  debts. 

The  transferee  must  in  the  same  document  undertake  to 
pay  the  mortgage  debts  and  charges  up  to  the  price  or  value 
declared  without  making  any  deduction  for  the  benefit  of 
the  seller  or  any  other  person.  Every  registered  debtor  is 
entitled  to  require  the  sale  of  the  vessel  at  auction  if  he  is 
willing  to  guarantee  the  value  put  upon  her  together  with 
the  twentieth  part  of  such  value  added  thereto.  The  mean- 
ing of  the  adding  of  this  twentieth  is  that  the  expenses  of 
the  sale  shall  be  provided  for  by  him  as  well  as  the  total 
amount  of  the  debts  registered  if  they  do  not  exceed  the 
declared  value  of  the  vessel.  In  the  event  of  any  creditor 
making  this  demand  notice  thereof  must  be  given  within 
fifteen  days  at  latest  to  the  transferee,  and  such  notice 
must  contain  a  summons  to  appear  before  the  Commercial 
Court  of  the  district  where  the  vessel  is,  or,  if  she  is  upon 
a  voyage,  before  the  Commercial  Court  of  her  port  -of 
entry,  to  have  it  decreed  that  the  sale  shall  proceed  a^ 
requested. 
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Title  6  deals  with  bottomry  bonds,  and  Articles  156 — 
167  contain  the  following  provisions  : 

A  loan  on  the  security  of  a  bottomry  bond  can  only  be 
made  to  the  captain  for  the  purpose  of  enabling  him  to 
pay  expenses  of  repairs  or  other  extraordinary  needs  of 
the  vessel  or  of  her  cargo,  or  for  the  purpose  of  supplying 
articles  lost  as  the  result  of  sea  risks.  It  must  be  autho- 
rised in  Belgium  by  the  Commercial  Court,  or  in  default 
thereof  by  a  justice  of  the  peace,  and  abroad  by  the  consul 
or  vice-consul,  or  failing  either  of  these  by  a  magistrate  of 
the  place.  The  authority  must  set  forth  whether  the  loan 
is  made  upon  the  security  of  (a )  the  vessel  and  her  keel, 
(b)  her  tacKle  and  apparel,  (c)  her  furniture  and  stores, 
(d)  her  cargo,  (e)  her  freight,  or  (f)  the  whole  of  the  above 
articles  or  upon  some  ascertained  portion  of  each  of  them. 
Under  no  circumstances  may  it  be  given  upon  goods 
which  were  not  on  board  at  the  time  of  the  happening  of 
the  event  giving  rise  to  the  necessity  for  the  loan.  Loans 
upon  profits  expected  to  arise  from  the  sale  of  goods  are 
prohibited,  and  should  they  be  efifected  the  lender  is  only 
entitled  to  the  repayment  of  his  capital  without  interest. 
In  the  event  of  there  being  more  than  one  bottomry  bond 
given  upon  the  same  things,  the  one  which  is  later  in  date 
takes  priority  over  that  which  is  earlier  in  date,  and 
bottomry  loans  which  are  executed  in  the  same  port  of 
call  during  the  same  visit  rank  equally.  The  reason  for  the 
bottomry  bond  which  is  later  taking  priority  over  that  which 
i.<  earlier  in  date  is  the  same  as  that  which  gives  rise  to  a 
similar  rule  in  English  law,  namely,  that  the  presumption  is 
that  if  the  later  one  had  not  been  granted,  the  security  under 
.the  earlier  one  would  have  been  valueless,  because  the  ship 
probably  would  have  foundered  and  the  security  become  lost. 
Bottomry  bonds  are  transferable  by  endorsement  if  they 
are  made  payable  to  order,  and  the  endorsement  is  subject 
to  the  provisions  of  the  Law  of  20th  May,  1872,  relating 
to  bills  of  exchange  and  promissory  notes,  of  which  par- 
ticulars will  be  found  on  pp.  114 — 124  hereof.  In  the 
event  of  the  transfer  of  these  instruments,  such  transfers 
have  the  same  eflFect  and  give  rise  to  the  sanae  rights  of 
action  as  those  of  other  negotiable  commercial  instruments. 
If  the  things  upon  which  the  bottomry  bond  is  given  are 
entirely  los^  and  the  loss  arises  within  the  time  covered 
by  the  risk  owing  to  unforeseen  circumstances  or  barratry 
of  the  captain,  as  referred  to  in  Articles    178 — 184,  the 
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sum  lent  upon  the  bond  cannot  be  recovered.  The 
borrower  must,  to  the  best  of  his  ability,  do  all  things 
possible  for  the  purpose  of  diminishing  the  damage,  in 
accordance  with  the  provision  of  Article  17  of  the  Law  of 
11th  June,  1874,  hereinbefore  referred  to.  In  the  event 
of  shipwreck  sums  lent  on  bottomry  bonds  are  reduced  to 
the  value  of  things  saved  which  are  covered  by  the  con- 
tract, deduction  being  made  for  the  costs  of  salvage,  and 
in  the  same  manner  bottomry  bonds  given  on  the  freight, 
are  reduced  to  the  amount  of  freight  actually  paysmle, 
deduction  being  made  therefrom  for  the  crews'  wages, 
and,  so  far  as  the  latter  are  concerned,  salvage  expenses. 
Where  jettisons  or  other  sacrifices  of  things  covered  by 
the  bond  are  made,  the  sum  paid  by  way  of  contribution 
is  liable  to  a  lien  for  the  benefit  of  the  lender  upon  the 
bottomry  bond. 

Title  7  has  been  dealt  with  earlier  in  this  book  under 
the  head  of  insurance,  treating,  as  it  does,  of  the  law  with 
regard  to  policies  and  contracts  of  marine  insurance. 

Title  8  is  a  very  short  one,  consisting  of  only  four  Articles, 
dealing  with  the  subject  of  collisions,  and  it  provides 
that  accidental  collisions,  or  those  arising  from  vis  major, 
give  rise  to  no  cause  of  action.  If,  however,  the  collision 
was  caused  by  any  negligence,  the  whole  of  the  damage 
arising  therefrom  is  to  oe  borne  by  the  vessel  at  fault,  and 
the  presence  on  board  of  pilots  makes  no  difference  in 
the  liability  of  the  owner  of  the  vessel.  Should  the  fault 
be  attributable  to  both  vessels,  the  damages  are  to  be 
apportioned  between  them  as  follows  :  The  amount  of 
damage  to  both  is  to  be  added  together,  and  the  vessels 
are  to  contribute  thereto  respectively  according  to  the. 
extent  to  which  each  of  them  was  responsible  for  causing 
the  accident,  so  that  supposing,  for  tne  sake  of  argument, 
the  damage  to  the  one  vessel  would  cost  £150,  and  to  the 
other  £350  to  remedy,  the  sum  of  £500  would  have  to  be 
provided  in  unascertained  proportions  by  the  owners  of  both 
vessels,  and  in  order  to  ascertain  what  proportion  should 
be  contributed  by  each  an  inquiry  would  have  to  be  held 
as  to  the  extent  of  the  negligence  or  fault  attributable  to 
the  master  in  charge  of  each  ship.  Let  us  therefore  again 
assume  that  the  ship  which  had  suffered  the  least  damage 
was  responsible  for  the  major  portion  of  the  injury,  say 
two  thirds,  the  owners  of  such  ship  would  have  to  provide 
approximately    £330   towards   the   total   amount   of  the 


Digitized  by 


Google 


As  TO  THE  Mebcantile  Marine.  173 

damage,  and  out  of  this  they  would  be  entitled  to  retain 
on  account  of  damage  to  their  own  vessel  £150,  leaving  a 
total  contribution  towards  the  £350  damage  suflfered  by 
the  other  vessel  of  £180.  The  action  for  damages  may 
be  brought  either  against  the  captain  or  the  owner  of  the 
vessel  causing  the  collision,  but  the  captain  is  not  person* 
ally  liable  to  pay  the  damages  in  the  absence  of  wrongful 
action  or  negligence  on  his  part.  The  bringing  of  an 
action  by  the  captain  or  owner  of  a  vessel  collided  with, 
suffices  for  the  protection  of  the  right  to  damages  by 
members  of  the  crew,  consignors,  passengers,  and  all  other 
parties  interested,  and  in  any  award  or  judgment  in  such 
action  their  claims  would  be  included  ;  should  no  action  be 
brought  by  the  owner  or  captain  however,  separate  actions 
may  be  brought  by  any  of  such  other  persons  interested. 
The  meaning  of  this  is,  that  in  an  action  brought  by  the 
captain  or  owner,  damages  may  be  awarded  to  nim  to  be 
afterwards  apportioned  by  the  court  in  favour  of  all 
persons  who  have  suffered  damage. 

The  remaining  title  of  this  Law,  No.  9,  deals  with  the 
limitation  and  prescription  of  actions,  and  provides  : 
(1)  No  cause  of  action  arises  in  favour  of  consignors  or 
consignees  of  goods  against  the  captain  if  delivery  of  such 
goods  has  been  accepted  without  protest ;  (2)  No  action  lies 
against  the  charterer  in  respect  of  average  if  the  captain 
has  delivered  the  goods  and  received  payment  of  freight 
without  protest ;  (3)  No  action  for  damages  arising  from 
collision  in  a  place  where  the  captain  could  have  taken 
proceedings  is  maintainable  if  he  has  made  no  claim,  and 
these  protests  and  claims  are  of  no  eflfect  unless  they  are 
made,  and  proper  notice  of  them  is  given,  within  twenty- 
four  hours  of  the  happening  of  the  events,  legal  holidays 
excluded,  and  unless  within  one  month  of  their  date  they 
are  followed  by  the  commencement  of  legal  proceedings, 
unless,  of  course,  meanwhile  they  have  been  compromised  ; 
(4)  Where  a  collision  has  resulted  in  the  total  loss  of  the 
vessel,  the  time  within  which  notice  must  be  given  is  one 
month  from  the  day  upon  which  the  parties  damnified  have 
received  notice  of  the  occurrence  ;  (5)  No  action  can  be 
brought  for  non-delivery  of  goods  unless  it  is  commenced 
within  three  months  of  the  arrival  of  the  ship  at  her  port 
of  destination  ;  (6)  Actions  on  bottomry  bonds  are  barred 
after  three  years  from  the  date  when  the  amount  secured 
became  payable,   and  the  same  applies  with   regard    to 


Digitized  by 


Google 


174         Code  of  Commbrgb  (Commentary). 

amoants  due  in  respect  of  mortgages  of  ships  ;  (7)  So 
far  as  charter-parties  are  concerned,  the  period  is  three 
years  from  the  date  on  which  the  voyage  for  which  the 
charter-party  was  made  came  to  an  end  ;  (8)  Actions  for 
freight,  salaries,  and  wages  of  officers  and  sailors  and  other 
members  of  the  crew,  are  barred  after  one  year  from  the 
end  of  the  voyage  ;  (9)  For  victuals  supplied  to  the 
sailors  by  order  of  the  captain,  one  year  after  their 
delivery  ;  (10)  For  tackle,  apparel,  and  stores  necessary 
to  equip  and  to  victual  the  ship,  one  year  after  they  were 
supplied  ;  (11)  For  wages  of  workmen  and  for  the  cost  of 
other  work  done  to  the  vessel,  one  year  after  the  work  has 
been  completed  ;  and  (12;  Claims  for  damages  for  non- 
delivery of  goods,  one  year  after  the  vessel's  arrival. 
This  ends  the  Law  of  21st  August,  1879,  and  there 
remains  to  be  dealt  with  under  this  head  the  portion  of 
the  old  Code  relating  to  execution  against  and  sale  of 
vessels  and  navigation  certificates,  as  dealt  with  by  the 
Law  of  20th  September,  1903,  and  to  take  these  in  order 
Articles  197 — 215  of  the  original  Code  provide  as  follows  : 
All  sea-going  craft  may  be  sold  under  legal  execution, 
and  liens  and  mortgages  upon  the  same  are  thereby  dis- 
charged, but  execution  cannot  be  levied  against  them  until 
twenty-four  hours  have  elapsed  from  the  making  of  a 
demand  for  payment  of  the  debt  in  respect  of  which  the 
execution  has  to  be  levied  ;  this  demand  must  be  made  to 
the  owner  personally  if  the  debt  is  a  personal  one  of  his, 
but  if  the  debt  arises  in  respect  of  some  thing  attributable 
purely  to  the  needs  of  the  vessel,  then  the  demand  may  be 
made  to  the  captiiin.  The  bailiff  who  is  to  levy  execution 
must  prepare  a  minute  of  proceedings,  and  therein  he  must 
set  forth  the  names,  occupations,  and  residences  of  the 
creditor  on  whose  behalf  he  levies  the  execution,  the 
authority  under  which  he  proceeds,  the  sum  for  which  the 
execution  is  le\ded,  the  address  for  service  of  the  execution 
creditor  at  the  place  where  the  court  sits  before  which  the 
execution  proceedings  are  to  be  had,  and  the  place  where 
the  ship  seized  is  moored ;  the  names  of  the  owner  and 
captain,  the  name,  description,  and  tonnage  of  the  vessel, 
and  a  description  of  the  skiffs,  dinghies,  boats,  tackle, 
apparel,  fittings,  furniture,  sails,  munitions  and  stores  on 
the  vessel,  and  he  must  also  leave  a  man  in  possession. 
>Should  the  owner  whose  ship  has  been  seized  in  execution 
reside   within   the   district   of   the   court,    the    execution 
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creditor  must  serve  notice  upon  him  within  three  days, 
such  notice  being  accompanied  by  a  copy  of  the  minute  of 
proceedings  relating  to  the  execution,  and  summon  him  to 
appear  in  the  execution  proceedings  on  the  hearing  of  an 
application  for  an  order  for  the  sale  of  the  vessel.  If  he 
does  not  live  within  the  district,  however,  this  notice  may 
be  served  upon  the  captain  of  his  vessel,  or  in  his  absence 
upon  such  person  as  may  represent  either  the  owner  or 
captain,  and  the  time  for  serving  the  notice  is  increased 
by  one  day  in  respect  of  every  two-and-a-half  myriametres 
of  distance  from  his  place  of  abode.  Should  he  be  a 
foreigner  resident  out  of  Belgium,  summonses  and  notices 
may  be  served  upon  him  in  the  method  provided  by 
section  69  of  the  Code  of  Procedure  dealt  with  in  the  first 
portion  of  this  book,  that  is  to  say,  the  notice  and  summons 
may  be  affixed  to  the  principal  door  of  the  *  audience 
chamber  of  the  court  in  which  the  proceedings  are  to  be 
had,  and  a  second  copy  thereof  must  be  left  with  the  State 
attorney  who  is  required  to  certify  that  the  original  has 
been  produced  to  him,  and  the  Royal  Decree  of  April  1st, 
1814,  provides  that  the  bailiff  shall  also  affix  copies  of  the 
documents  upon  the  door  of  the  superior  court  and  shall 
address  a  duplicate  in  an  envelope  by  the  ordinary  post, 
prepaying  the  postage,  to  the  place  of  residence  of  the 
person  vmom  the  document  concerns.  Should  this  resi- 
dence be  unknown,  then  extracts  from  the  documents  are 
to  be  published  in  a  newspaper  circulating  in  the  district 
in  which  the  court  sits,  and  should  there  not  be  any  such 
newspaper,  the  same  may  be  inserted  in  some  newspaper 
circulating  in  the  department.  Personal  service  may 
however  be  made  if  the  person  affected  is  for  the  time 
being  on  Belgian  soil.  If  the  craft  seized  is  of  more  than 
ten  tons  burden,  the  intended  sale  must  be  advertised  by 
the  public  crier  three  times  at  intervals  of  eight  days  on 
the  commercial  exchange  and  in  the  principal  public 
square  of  the  town  or  port  where  the  craft  is  moored. 
Notice  must  also  be  given  by  advertisement  in  one  of  the 
principal  newspapers  of  the  place  where  the  court  sits 
which  has  seisin  of  the  execution  proceedings,  or  failing 
there  being  a  newspaper  in  that  place,  then  in  one  printed 
and  circulating  in  the  department.  Within  two  days 
following  such  public  notification  by  the  crier,  the  following 
posters  are  to  be  displayed,  viz.:  One  to  the  principal 
mast  of  the  craft  seized,  one  upon  the  principal  door  of 
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the  court  in  which  the  proceedings  are  taking  place,  and 
one  in  the  public  square  and  upon  the  quay  of  the  port 
where  the  craft  is  moored,  as  well  as  at  the  commercial 
exchange.  The  information  to  be  given  by  the  public 
crier  is  as  follows  :  The  names,  occupation,  and  residence 
of  the  claimant,  a  description  of  the  securities  under  which 
he  is  proceeding,  the  total  amount  due  to  him,  an  address 
for  service  in  the  district  where  the  vessel  is  moored,  the 
name  and  residence  of  the  owner  of  the  vessel  seized,  the 
name  of  the  vessel  and  whether  she  is  fitted  out,  and  if 
she  is  fitted  out  and  not  in  course  of  being  fitted,  the 
name  of  the  captain,  the  vessel's  tonnage,  and  the  place 
where  she  is  lying,  the  name  of  the  solicitor  to  the  claimant, 
the  reserve  price,  and  the  days  on  which  the  court  will  sit 
for  the  purpose  of  receiving  tenders.  After  the  first 
public  crying,  tenders  shall  be  received  on  the  day  stated 
in  the  posters,  and  the  judge  appointed  to  deal  with  the 
matter  is  to  continue  to  receive  tenders  after  each  public 
crying  from  eight  days  to  eight  days  until  a  date  to  be 
fixed  by  his  decree.  After  the  third  public  crying  has 
taken  place,  the  vessel  shall  be  adjudged  to  the  highest 
bidder  after  the  burning  down  of  the  candle  without  the 
necessity  of  resorting  to  other  formalities.  If  the  vessel  is 
of  ten  tons  burden  or  under,  the  provisions  in  regard  to 
public  crying,  etc.,  are  not  so  strict.  Persons  who  pur- 
chase vessels  under  these  circumstances  must  pay  their 
purchase-money  within  twenty-four  hours  or  must  deposit 
the  same  at  the  registry  of  the  Commercial  Court  under 
penalty  of  being  liable  to  arrest.  In  default  of  payment 
or  deposit  the  vessel  must  again  be  submitted  to  auction » 
Creditors  who  desire  to  oppose  the  sale  must  produce  their 
securities  at  the  Registry  of  the  Commercial  Court  within 
three  days  of  their  being  served  with  the  summons  by  the 
claimant  or  the  execution  debtor,  in  default  of  which  the 
proceeds  of  sale  will  be  distributed  without  any  claim  of 
theirs  being  considered.  The  proceeds  of  sale  after  collo- 
cation of  creditors  will  be  made  in  accordance  with  the 
priorities  prescribed  by  law,  and  the  balance  then  distri- 
buted amongst  those  who  have  no  claim  to  priority  pro 
raid  according  to  the  amounts  of  their  debts.  A  vessel 
which  is  ready  to  set  sail  cannot  be  taken  in  execution 
except  for  the  payment  of  debts  incurred  in  respect  of  the 
voyage  which  she  is  about  to  make,  and  if  a  deposit  is 
made  at  the  Registry  of  the  total  amount  of  sucn  debts 
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claimed,  then  the  execution  is  not  to  proceed.  A  vessel  is 
regarded  as  being  ready  to  sail  when  the  captain  has 
obtained  his  sailing  papers. 

As  the  provisions  of  the  Law  of  20th  September,  1903, 
relating  to  navigation  certificates  is  very  fully  trans- 
lated and  set  out  at  the  end  of  the  Code  relating  to  the 
subject  just  dealt  with,  the  reader  is  referred  thereto 
for  further  information.  It  may,  however,  be  pointed 
out  that  this  law  only  refers  to  vessels  sailing  under 
the  Belgian  flag,  and  which  as  to  one  half  at  least  belong 
to  Belgian  subjects  to  trading  companies  having  a  local 
corporate  existence  or  their  registered  office  in  Belgium, 
or  to  foreigners  who  have  resided  for  one  year  uninter- 
ruptedly in  Belgium,  or  have  become  domiciled  there 
with  the  king's  sanction.  Before  the  certificate  can  be 
obtained,  a  declaration  must  be  made  showing  that  the 
vessel  fulfils  the  requirements  of  Article  3,  and  that  she  is 
not  armed  for  the  purposes  of  war,  and  will  not  be  so 
armed  or  used  for  illegal  purposes  or  for  such  purposes  as 
would  compromise  Belgian  neutrality.  The  certificate 
lasts  for  four  years  or  until  such  time  as  more  than  a  half 
share  in  the  vessel  has  been  transferred  to  foreign  owners, 
until  her  name  is  changed,  until  she  is  used  for  illegal 
purposes,  or  until  her  capture  or  destruction.  Should  tne 
vessel  be  destroyed  or  sold  abroad,  it  is  the  captain's  duty 
to  forward  the  navigation  certificate  to  the  nearest  Belgian 
legation  or  consulate,  stating  the  reasons  for  its  return,  or 
if  he  is  unable  to  carry  out  this  provision  it  is  his  duty  to 
cancel  the  same  in  the  presence  of  his  crew  or  of  a  public 
official,  and  then  to  forward  it  cancelled  to  the  Belgian 
Minister  for  Foreign  Affiiirs.  There  is  also  provision 
made  for  the  granting  of  special  navigation  certificates  in 
respect  of  vessels  built  in  Belgium  for  foreigners,  in  order 
that  the  same  may  sail  under  a  Belgian  flag  into  a  foreign 
port.  Certificates  granted  under  these  circumstances 
must  be  delivered  up  at  the  Belgian  Legation  or  Con- 
sulate within  the  district  of  which  such  foreign  port  is, 
and  any  kind  of  certificate  may  be  withdrawn  in  the  event 
of  infractions  of  the  law  under  which  the  same  were 
granted.  The  document  before  being  made  use  of  must 
be  signed  by  the  captain  and  must  be  regularised  by  an 
official  appointed  by  the  Minister  of  Foreign  Ajffairs  if 
the  captain  is  in  Belgium,  or  by  the  Belgian  Consul  if  he 
is  abroad.     All  captains  of  ships,  without  distinction  of 
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nationality,  are  required  upon  entering  and  leaving  a 
Belgian  port  to  produce  their  navigation  certificates  to  the 
port  authorities,  in  default  of  whicn  any  documents  neces- 
sary to  enable  them  to  leave  the  port  may  be  refused  to 
them,  and  the  ship  may  be  arrested  until  the  required 
papers  have  been  produced.  Captains  of  Belgian  ships 
upon  entering  foreign  ports,  if  intending  to  remain  for 
more  than  twenty-four  hours,  may  attend  at  the  Belgian 
Consulate  of  the  port  at  latest  on  the  day  after  arrival  in 
order  to  have  their  navigation  certificates  marked,  and 
where  captains  of  Belgian  steamships  are  working  a 
regular  service  to  foreign  ports  they  are  required  to  have 
their  navigation  certificates  marked  once  each  year  in  such 
ports,  this  being  done  on  their  first  visit  in  the  year. 
Captains  sailing  under  the  Belgian  flag  who  are  not 
provided  with  proper  navigation  certificates  are  liable 
to  a  fine  of  from  50  to  5,000  francs,  and  to  imprison- 
ment for  a  term  of  from  one  month  to  two  years.  Every 
person,  whether  he  be  of  Belgian  or  of  foreign  nationality, 
who  may  have  committed  outside  Belgian  territory  an 
ofi^ence  contemplated  by  this  law  may  be  proceeded  against 
when  he  arrives  in  Belgium,  but  the  law  has  no  application 
to  vessels  belonging  to  the  Belgian  State.  The  Law  of 
20th  January,  1873,  in  regard  to  navigation  certificates  is 
repealed,  and  this  law  comes  into  force  from  the  day  of  its 
date. 


Digitized  by 


Google 


(    179    ) 


BOOK  III. 

AS   TO   BANKBUPTCY,   INSOLVENCY,   AND 
COMPOSITION. 


CHAPTER  XX. 

The  Belgian  Law  of  Bankruptcy  is  divided  into  four 
branches,  namely :  Bankruptcies,  insolvencies,  composi- 
tions, and  suspensions  of  payment,  and  is  limited  in  its 
application  to  traders.  With  regard  to  the  first  named,  it 
will  be  found  that  it  is  semi-criminal  in  its  results  ;  as  to 
the  second  and  third,  it  is  purely  civil.  Insolvencies  pro- 
perly so  called  are  dealt  with  in  the  first  title  of  this  Book 
in  Articles  440 — 572.  Bankruptcies  are  dealt  with  in  the 
second  title  under  Articles  573 — 585.  Discharges  from 
bankruptcy  are  dealt  w^ith  under  Title  3,  Articles  586 — 592, 
suspensions  of  payment  in  Title  4  under  Articles  593 — 6 14, 
and  preventive  compositions  by  the  Law  of  the  29th  June, 
1887.  The  general  provisions  with  regard  to  bankruptcy 
contained  in  Articles  437 — 439,  are  to  be  found  in  the 
Law  of  18th  April,  1851,  wherein  it  is  provided  that  every 
trader  who  stops  payment  and  whose  credit  has  become 
destroyed,  is  according  to  law  insolvent.  Persons  who  no 
longer  trade  may  be  declared  to  be  insolvent  if  the 
stoppage  of  their  payments  dates  back  to  a  time  when 
they  were  still  traders.  A  trader's  insolvency  may  be 
declared  after  his  death  when  he  died  after  he  had  stopped 
payment.  Insolvency  is  described  as  ordinary  bankruptcy 
and  punished  accordingly  if  the  insolvent  trader  comes 
within  the  provisions  of  Chapter  I.,  Title  2,  of  this  Law. 
He  is  guilty  of  fraudulent  bankruptcy  and  punished 
accordingly  if  he  is  found  to  be  guilty  of  fraud  as  described 
in  Chapter  II.  of  the  same  title.  As  to  insolvency :  every 
insolvent  debtor  must  within  three  days  of  his  stopping 
payment,  make  a  declaration  to  the  effect  of  his  having 
done  so  at  the  Registry  of  the  Commercial  Court  of  his 
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place  of  residence.  In  the  case  of  a  partnership  carried 
on  under  a  trading  name  (Societe  en  nom  Collectif),  the 
declaration  must  set  forth  the  name  and  residence  of  each 
of  the  parties  who  are  jointly  and  severally  liable,  and  it 
must  be  filed  in  the  court  of  the  district  where  the  firm 
has  its  principal  place  of  business.  Where  a  limited 
liability  company  (Societe  Anonyme)  is  declared  insolvent, 
the  steps  which  would  otherwise  be  taken  against  the 
persons  becoming  insolvent  may  be  taken  against  the 
managers  of  the  company  who  are  obliged  to  furnish  to 
the  judge  dealing  with  the  matter  (as  well  as  to  the 
curators)  all  information  necessary,  and  to  appear  per- 
sonally before  them  when  they  are  required  so  to  do.  The 
insolvent  is  bound  to  deposit  with  his  declaration  (1)  a 
balance  sheet  relating  to  his  affairs  or  a  statement  of  the 
reasons  which  prevent  him  from  depositing  the  same  ;  and 
(2)  the  registers,  books,  and  documents  kept  by  him  in 
accordance  with  Articles  8  and  9  of  the  Code  referred  ta 
earlier  in  this  Book,  and  these  documents  are  to  be  kept 
by  the  Registrar  who  must  certify  as  to  the  condition  in 
which  they  were  delivered  to  him.  The  balance  sheet 
must  set  forth  particulars,  with  a  valuation  of  all  the 
property  of  the  debtor,  whether  real  or  personal,  the 
amount  of  the  debts  due  to  and  from  him,  a  statement 
of  profits  and  losses  made  and  incurred  by  him,  and  a 
statement  of  his  personal  expenses.  This  must  be  sworn 
to  as  true,  dated  and  signed  by  the  debtor,  and  it  is  the 
Registrar's  duty  to  certify  at  the  foot  of  the  declaration, 
and  also  on  all  the  other  documents  filed  with  him,  the  date 
on  which  they  were  so  filed,  and  to  give  a  receipt  therefor 
if  required  so  to  do.  The  insolvency  is  to  be  decreed  by  a 
judgment  of  the  Commercial  Court,  either  upon  the  insol- 
vent's declaration  or  upon  the  application  of  one  or  more 
of  the  creditors,  or  even  of  its  own  motion,  and  the  court 
has  then  to  fix  a  date  as  from  which  payment  shall  be 
taken  to  have  been  stopped,  but  such  date  may  not,  except 
as  provided  in  Article  613,  be  fixed  at  a  date  more  than  six 
months  anterior  to  the  date  of  the  judgment  declaring  the 
insolvency  (receiving  order).  In  the  absence  of  provision 
to  the  contrary,  payment  shall  be  taken  to  have  been 
stopped  on  the  day  of  the  receiving  order,  or  from  the  date 
of  the  decease  of  the  debtor  where  he  has  been  declared 
insolvent  after  his  death.  The  results  of  a  declaration  of 
insolvency   are  as  follows  :    The  insolvent  from  the  date 
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of  the  receiving  order  ceases  to  have  any  power  of  dealing 
with  his  effects,  and  this  applies  to  all  property  to  which 
he  may  become  entitled  whilst  his  insolvency  continues. 
All  payments  made,  contracts  entered  into,  and  deeds  and 
agreements  signed  by  the  insolvent,  and  all  payments 
made  to  the  insolvent  are  void  as  from  the  date  of  this 
order.  All  transactions  of  the  debtor  are.  null  and  void  so 
far  as  they  affect  his  est-ato,  where  they  have  been  done  or 
entered  into  by  him  since  the  date  decreed  by  the  court  as 
being  the  date  on  which  he  has  stopped  payment  and 
within  ten  days  preceding  such  date  so  far  as  regards  the 
following  transactions  :  (1)  All  deeds  of  transfer  of  real 
or  personal  property  without  consideration,  such  as  dis- 
charges or  contracts  subject  to  onerous  conditions,  if  the 
value  given  by  the  insolvent  exceeds  to  an  appreciable 
extent  the  value  of  that  which  he  has  received  in 
exchange  ;  (2)  All  payments  made  whether  in  coin  or  in 
kind,  whether  by  transfer,  sale,  compensation,  or  other- 
wise in  respect  of  debts  which  have  not  become  due,  all 
payments  made  otherwise  than  in  coin  or  in  negotiable 
instruments,  all  conventional  or  judicial  mortgages,  and 
all  rights  of  pre-emption  or  pledge  given  by  the  debtor 
upon  his  effects  to  secure  the  principal  of  existing 
liabilities.  All  other  payments  made  by  the  debtor  in 
respect  of  past  debts,  and  all  other  onerous  contracts 
entered  into  by  him  after  he  stopped  payment  and  before 
the  receiving  order  was  made,  may  be  declared  void  if  the 
person  receiving  payment,  etc.,  from  or  contracting  with 
the  debtor  had  notice  of  his  having  stopped  payment.  All 
payments  made  in  fraud  of  creditors  are  null  and  void 
whatever  may  be  the  date  on  which  they  were  made. 
The  receiving  order,  so  far  as  the  debtor  is  concerned, 
enables  debts  which  have  not  yet  accrued  due  to  be 
demanded  if  the  debtor  was  the  maker  of  a  promissory 
note,  or  the  acceptor  of  a  bill  of  exchange,  or  tne  drawer 
in  default  of  acceptance,  and  the  other  persons  liable  may 
be  required  to  give  security  for  payment  at  maturity  of 
the  instrument  unless  they  prefer  to  pay  immediately  ; 
provided  nevertheless  that  debts  not  yet  due  and  which  do 
not  carry  interest,  the  due  date  of  which  is  more  than  one 
year  off,  are  not  to  be  admitted  to  rank  for  payment  except 
upon  condition  of  deduction  of  interest  at  the  legal  rate 
calculated  from  the  date  of  the  receiving  order  up  to  the 
date  of  maturity.     In  the  event  of  immediate  payment 
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being  made  by  another  person  liable  upon  a  promissory 
note  or  bill  of  exchange  not  due  at  the  time  of  the 
receiving  order  and  not  carrying  interest,  deduction  of 
legal  interest  is  to  be  made  therefrom  in  respect  of  the 
time  which  remains  to  run  to  the  date  of  maturity.  From 
the  date  of  the  receiving  order  interest  ceases  to  run  upon 
all  unsecured  debts,  and  from  the  same  date  all  actions, 
whether  real  or  personal,  and  all  rights  of  execution  against 
real  or  personal  property  belonging  to  the  debtor  are  stayed 
unless  the  same  are  brought  or  continued  against  the 
curators  in  the  insolvency  ;  the  court,  however,  may 
allow  the  debtor  to  interv^ene.  Rights  of  execution  under 
securities  given  upon  the  personal  property  of  the  debtor 
are  suspended  until  the  minute  of  proceedings  relating  to 
proof  of  debts  has  been  closed  without  prejudice  to  any 
rights  which  may  have  accrued  to  the  landlord  of  premises 
which  were  in  the  debtor's  occupation  to  retake  possession 
thereof.  In  this  case  the  suspension  of  the  right  to  issue 
execution,  provided  by  this  present  Article,  does  not 
operate  so  far  as  the  landlord's  right  to  retake  possession 
of  his  premises  is  concerned.  The  next  chapter  (under 
Articles  455 — 465)  provides  for  the  appointment  of  sworn 
liquidators  who  are  to  be  appointed  in  insolvency  proceed- 
ings and  whose  remuneration  where  they  act  as  curators 
in  different  proceedings  in  which  they  are  appointed  by  the 
court  is  to  be  settled  by  the  Commercial  C'ourt  according 
to  the  importance  of  the  bankruptcy  in  which  they  are 
called  upon  to  exercise  their  functions.  They  are  con- 
trolled by  the  judge  who  has  seisin  of  the  matter  (juge 
commissaire)  and  it  is  such  judge's  duty  particularly  to 
see  that  all  despatch  is  used  and  to  give  his  super\'ision  to 
the  management  and  conduct  of  the  liquidation  proceed- 
ings. The  State  Attorney  is  also  given  the  right  of 
intervention  in  all  insolvency  proceedings  for  the  purpose 
of  inspecting  the  books  and  papers  of  the  insolvent,  and  to 
obtain  from  the  curators  all  such  information  in  regard 
thereto  as  he  may  think  desirable.  Upon  the  recei^ang 
order  being  made  the  Commercial  Court  must  appoint  a 
juge  commissaire  to  deal  with  the  matter  from  its  com- 
mencement, and  it  must  also  direct  that  the  seals  be  affixed 
to  the  debtor's  property.  One  or  more  curators  are  to  be 
appointed  by  tne  same  order  as  the  circumstances  and 
importance  of  the  insolvency  may  render  necessary.     The 
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order  also  directs  the  creditors  to  lodge  their  proofs  at 
the  Registry  within  twenty  days  from  the  date  thereof,  and 
determines  in  what  newspapers  the  receiving  order  is  to  .be 
advertised  ;  it  states  the  date  on  which  the  minute  of 
proceedings  relating  to  the  proof  of  debts  will  be  completed 
at  the  law  conrts,  and  on  what  day  any  disputed  claims 
will  be  adjudicated  upon.  When  the  debtor  has  failed  to 
comply  with  the  provisions  of  Articles  440  and  441  above 
referred  to,  as  to  filing  his  declaration  in  the  Registry  and 
furnishing  his  balance  sheet,  books,  documents,  etc.,  or 
where  he  nas  knowingly  given  false  or  incorrect  informa- 
tion with  regard  to  the  state  of  his  affairs,  the  court  may> 
by  a  subsequent  order,  direct  that  he  shall  b^  arrested  and 
kept  in  charge.  The  curators  appointed  enter  upon  their 
office  immediately  upon  the  making  of  the  receiving  order, 
and  if  they  have  not  been  chosen  from  amongst  the  sworn 
liquidators  above  referred  to,  they  are  bound,  before 
entering  upon  their  duties,  to  take  an  oath  before  the 
juge  commissaire  to  truly  and  faithfully  perform  such 
duties  as  may  be  confided  to  them,  and  to  conduct  the 
affiiirs  of  the  insolvent  as  prudent  men  (en  bons  p^res  de 
famille)  under  the  supervision  of  the  juge  commissaire. 
An  advertisement  of  the  receiving  order  is  within  three 
days  of  its  date  to  be  attached  to  the  notice  board  of  the 
Commercial  Court,  and  it  must  remain  exposed  there  for 
three  months.  Within  a  like  period  an  extract  thereof  is 
to  be  advertised  in  newspapers  circulating  in  the  district 
or  in  the  nearest  towns  to  the  place  where  the  debtor 
resided  or  had  his  principal  place  of  business,  and  which 
are  to  be  stated  in  the  order.  The  receiving  order  is 
subject  to  opposition,  but  if  such  opposition  should  be 
brought  by  the  insolvent  himself,  it  must  be  brought 
within  eight  days  of  the  receiving  order's  date,  and  where 
brought  by  other  parties  interested  within  fifteen  days 
from  the  advertisement  referred  to  in  Article  472  above. 
Should  the  debtor,  instead  of  making  a  declaration  of 
insolvency,  state  that  his  assets  are  more  than  sufficient  to 
pay  his  debts  in  full,  and  apply  for  a  stay  of  proceedings, 
the  Commercial  Court,  without  staying  the  insolvency 
proceedings  may  direct  that  the  said  debtor's  affiiirs  be 
immediately  looked  into  by  one  or  more  experts,  and  if, 
as  a  result  of  their  investigations,  it  is  found  that  the 
assets   exceed   the   liabilities,   an   immediate   meeting   of 
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creditors  is  to  be  called,  and  proceedings  had  in  accordance 
with  the  provisions  of  Title  4  hereof  dealt  with  later  on. 
In  the  circumstances  provided  for  above,  and  in  all  cases 
where  the  debtor  has  applied  for  the  benefit  of  a  composi- 
tion, if  the  interests  of  the  creditors  require  the  same,  the 
court  may,  upon  the  report  of  the  juge  commissaire,  and 
after  having  heard  the  curators  in  regard  to  the  matter, 
direct  that  the  debtor's  business  be  provisionally  con- 
tinued by  the  curators,  or  by  a  third  person  under  their 
supervision,  and  these  directions  may  at  any  time  be 
altered,  modified,  or  revoked  by  the  court.  The  curators 
may,  with  the  authority  of  the  juge  commissaire,  hand 
over  to  the ,  debtor  and  his  family  the  clothing,  linen, 
furniture,  and  effects  necessary  for  their  own  use,  but 
they  must  make  out  a  list  of  such  articles.  The  debtor  can 
also  obtain  for  himself  and  his  family  such  maintenance 
money  as  may  be  fixed  by  the  court  upon  the  application 
of  the  curators  and  upon  the  report  of  the  juge  com- 
missaire, and  the  curators  may,  without  any  authority 
from  the  juge  commissaire,  immediately  sell  perishable 
objects  forming  part  of  the  debtor's  estate,  or  such  as  are 
liable  to  rapid  deterioration.  Other  things  are  not  to  be 
sold  by  them  until  after  a  composition  has  been  refused, 
except  by  authority  of  the  court  and  after  the  debtor  has 
been  duly  summoned  to  attend  and  be  heard  in  regard  to 
the  matter,  and  the  court  may  then  direct  the  method  of  such 
sale.  Letters  addressed  to  the  debtor  are  to  be  sent  to  the 
curators,  who  are  entitled  to  open  them,  but  if  the  debtor 
is  present  at  the  time  of  their  receipt  he  is  entitled  to  take 
part  in  such  opening.  The  curators  are  entitled  in  their 
own  names  to  recover  all  property  and  debts  due  to  the 
debtor,  and  to  give  receipts  therefor  ;  and  all  sums 
received  by  them  as  the  result  of  sales  and  recovery  of 
debts,  after  deduction  of  such  sums,  if  any,  as  may  be 
ordered  by  the  juge  commissaire,  must  be  paid  by  the 
curators  into  the  Treasury  (caisse  de  consignations)  within 
eight  days  of  their  receipt.  Should  thev  fail  to  fulfil  their 
duties  in  this  respect  they  are  liable  to  legal  interest  upon 
the  sums  retained  by  them  longer  than  eight  days. 
Moneys  paid  into  the  Treasury  to  the  credit  of  an  insol- 
vency cannot  be  taken  out  except  by  order  of  the  curators 
approved  by  the  juge  commissaire.  The  insolvent  is  not 
entitled  to  absent  nimself  without  the  permission  of  the 
juge  commissaire,  and  he  is  bound  to  attend  all  meetings 
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at  all  times  when  called  upon  by  such  juge  commissaire  or 
the  curators  so  to  do.  The  curators  are  immediately  to 
proceed  to  the  verification  and  correction  of  the  balance 
sheet,  and  if  none  has  been  deposited  they  must  prepare 
one  with  the  assistance  of  the  debtor's  books  and  papers 
and  all  other  information  which  they  may  be  able  to  pro- 
cure, and  this  they  are  to  deposit  at  the  Eegistry .  The  juge 
commissaire  may  take  statements  from  the  insolvent,  from 
his  clerks,  and  servants,  and  from  all  other  persons,  as 
well  with  regard  to  the  verification  and  preparation  of  the 
balance  sheet  as  upon  all  other  circumstances  connected 
with  the  insolvency.  An  inventory  is  to  be  prepared  by 
the  curators  directly  the  seals  are  removed,  and  a  justice 
of  the  peace  must  be  present  at  the  preparation  thereof, 
and  must  sign  the  same  at  the  end  of  each  day's  work,  and 
the  minute  of  proceedings  relating  thereto  is  to  be 
deposited  within  twenty-four  hours  of  its  completion  at 
the  registry,  the  curators  being  at  liberty  to  take  a  copy 
thereof  free  of  expense.  Curators  may,  by  permission  of 
the  juge  commissaire,  and  after  the  debtor  has  been  duly 
informed  thereof,  compromise  all  suits  relating  to  the 
insolvent's  estate,  even  those  relating  to  his  real  est^ite  ; 
but  when  such  compromise  relates  to  real  estate  or  where 
it  relates  to  matter  exceeding  300  francs  in  value,  the  com- 
promise is  not  binding  until  it  has  been  approved  by  the 
court  upon  the  report  of  the  juge  commissaire,  and  if  the 
matter  was  onlv  within  the  jurisdiction  of  the  Civil  Court 
then  after  it  has  been  approved  by  such  court.  The 
curators  may  employ  the  debtor  to  assist  them  in  the 
management  of  his  aflairs,  and  the  juge  commissaire 
under  such  circumstances  may  fix  the  terms  upon  which 
such  assistance  is  to  be  given.  In  every  insolvency  matter 
the  curators,  within  fifteen  days  of  their  entering  upon 
their  duties,  are  bound  to  forward  to  the  juge  commissaire 
a  short  and  summary  statement  of  the  apparent  state  of 
the  insolvent's  aifairs,  and  the  juge  commissaire  is  bound 
to  forward  the  same  immediately  to  the  procureur  du 
roi  with  his  observations.  Should  the  insolvent  be  pro- 
ceeded against  on  the  ground  of  ordinary  or  fraudulent 
bankruptcy,  or  should  he  be  imprisoned,  it  is  the  State 
Attorney's  duty  to  inform  the  juge  commissaire  thereof 
immediately,  and  in  this  case  the  juge  commissaire  and  the 
court  are  not  at  liberty  to  order  his  release  or  to  give  him 
a  safe  conduct. 
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AS  TO   PEOOF   OF   DEBTS. 

All  creditors,  whether  preferred,  mortgage  or  ordinary 
creditors,  must  lodge  their  proofs  of  debt  at  the  Registry 
of  the  Commercial  Court  within  the  time  fixed  by  the 
receiving  order,  and  they  receive  notice  of  this  time  if 
their  names  are  included  in  the  debtor's  balance  sheet  and 
statement  of  affairs,  or,  if  they  have  attended  the  pre- 
liminary meeting,  in  writing  from  the  curators ;  if  tney 
have  not  been  so  included  or  attended  a  meeting,  then 
they  get  the  notice  by  means  of  advertisements  of  the 
receiving  order  inserted  in  the  public  newspapers  as  pre- 
viously stated.  The  creditor's  proof  of  debt  must  contain 
his  Christian  and  surnames,  occupation  and  residence,  it 
must  show  the  amount  and  the  grounds  of  his  claim, 
particulars  of  any  securities  which  he  may  hold,  and  must 
be  signed  and  sworn  to  by  such  creditor  or  by  a  special 
proxy  appointed  by  him  for  the  purpose.  After  these 
conditions  have  been  complied  witti,  the  proof  must  be 
lodged  at  the  Registry  of  the  Commercial  Court  as  above 
stated,  together  with  the  documents  in  proof  of  its  correct- 
ness. Any  creditor  who  has  not  within  the  time  limited 
lodged  his  proof,  and  who  desires  to  lodge  it  afterwards, 
must  obtain  leave  to  do  so  by  making  an  application  to 
the  court  for  the  purpose.  The  Registrar  of  the  Com- 
mercial Court  is  bound  by  law  to  keep  a  register  divided 
into  separate  columns  for  the  purpose  of  entering  therein 
under  the  particular  insolvency  the  following  detaik, 
namely  :  (1)  The  reference  number  of  the  insolvency  ; 
(2)  The  names,  occupation  and  residence  of  the  creditor 
filing  the  proof ;  (3)  The  date  of  the  filing  ;  (4)  The 
amount  of  the  proof  ;  (5)  Particulars  of  any  charge  or 
mortgage  security  held  by  the  creditor  in  respect  of  the 
debt ;  (6)  Its  admission  or  rejection  by  the  curators  ; 
(7)  The  date  of  this  admission  or  rejection  ;  (8)  The 
objections  made  thereto  ;  (9)  The  names  of  persons 
opposing  ;  (10)  The  date  of  the  making  of  the  objections  ; 
(11)  The  date  on  which  the  minute  of  proceedings  relating 
to  the  admission  of  proofs  will  be  closed  ;  (12)  The  date 
on  which  contested  claims  will  be  dealt  with  ;  (13)  A 
short  statement  of  the  decision  in  regard  to  its  admissi- 
bility ;  (14)  The  date  of  this  decision  ;  and  (15)  Any 
other  information  which  may  be  useful  to  be  brought  to  the 
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knowledge  of  the  parties  interested  ;  and  upon  application 
he  is  bound  to  produce  such  register  for  the  inspection 
of  all  the  parties  interested.  Where,  therefore,  foreigners 
are,  or  believe  themselves  to  be,  interested  in  an  insolvency 
proceeding  in  Belgium  and  desire  to  obtain  particulars 
thereof,  all  they  have  to  do  is  to  instruct  some  person — 
preferably  an  avocat,  avoue,  or  a  huissier — to  attend  at  the 
Registry  of  the  Commercial  Court  within  the  district  of 
which  their  debtor  resides,  and  to  obtain  all  the  particulars 
above  referred  to  in  regard  to  the  bankruptcy.  The 
proofs  when  lodged  have  to  be  checked  and  verified  by 
the  curators  in  the  presence  of  the  juge  commissaire,  and' 
the  debtor  is  entitled  to  be  summoned  and  to  have  an 
opportunity  of  taking  part  in  discussions  as  to  whether  or 
not  proofs  shall  be  admitted.  After  each  meeting  for  the 
purpose  of  verifying  proofs,  a  minute  of  proceedings  has 
to  be  prepared  and  signed  by  the  curators  and  by  the  juge 
commissaire.  In  the  event  of  proofs  being  contested, 
the  curators'  duty  is  to  adjourn  their  decision  in  regard  to 
them  until  the  minute  of  proceedings  relating  to  the 
admission  of  proofs  is  closed,  and  the  date  and  hour  of  the 
intended  closing  thereof  must  be  fixed  by  the  receiving 
order  in  accordance  with  the  provisions  of  Article  466 
above  referred  to.  At  this  meeting  proofs  are  considered, 
the  creditors  who  lodge  them  being  present  and  having  an 
opportunity  of  expressing  their  views  in  regard  to  them  ; 
if  the  curators  do  not  then  see  their  way  to  admit  the 
claims,  and  if  the  creditors  persist  in  them,  it  is  the  duty 
of  the  juge  commissaire  to  refer  the  matter  to  the  Com- 
mercial Court,  or  if  the  Commercial  Court  has  not  juris- 
diction to  give  a  decision  upon  the  dispute,  then  to  the 
Civil  Court  which  has  such  jurisdiction.  On  the  day  fixed 
by  the  court  for  the  hearing  of  disputed  claims  the  whole 
of  them  are,  if  possible,  to  be  gone  into  and  dealt  with 
under  one  judgment.  No  opposition  is  admissible  for  the 
purpose  of  upsetting  judgments  admitting  or  rejecting 
proofs,  and  an  order  provisionally  admitting  a  proof  to 
rank  cannot  be  appealed  against  to  the  Court  of  Appeal 
nor  to  the  Court  of  Cassation. 
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AS  TO   COMPOSITIONS. 

After  the  proofs  of  debt  have  been  gone  into,  and  before 
an  order  is  made  for  the  judicial  liquidation  of  the  debtor's 
affairs,  the  law  provides  that  the  first  meeting  of  creditors 
shall  be  summoned  for  the  purpose  of  deciding  upon  any 
proposals  which  the  bankrupt  may  desire  to  make  for  the 
purpose  of  settling  his  liabilities  by  means  of  an  amicable 
arrangement  with  his  creditors  by  the  acceptance  of  a 
composition  instead  of  allowing  the  matter  to  go  into 
insolvency.  This  composition  agreement  is  described  by 
the  Code  as  an  agreement  entered  into  between  the  debtor 
and  his  unsecured  creditors,  by  which  the  latter  agree  to 
bring  the  condition  of  insolvency  of  their  debtor  to  an 
end  by  either  granting  him  time  for  payment  of  his  debts 
or  foregoing  a  part  of  the  whole  thereof.  The  day  to  be 
fixed  by  the  juge  commissaire  for  this  meeting  must  be 
within  three  days  of  the  making  of  his  order,  and  the 
order  is  to  be  made  upon  the  application  of  the  curators, 
and  to  be  advertised  by  posters  and  advertisements,  as  well 
as  by  a  circular  sent  individually  to  each  creditor  whose 
proof  has  been  admitted,  by  post.  The  meeting  is  held 
under  the  chairmanship  of  the  juge  commissaire,  the 
debtor  being  summoned,  and  after  the  proxies  have  been 
inspected  by  the  juge  commissaire,  the  debtor's  proposals 
are  discussed,  and  a  decision  is  come  to  one  way  or 
the  other  as  to  whether  or  not  the  same  shall  be  accepted. 
In  order  to  carry  the  composition  agreement  a  majority 
in  numbers  and  three-quarters  in  value  of  the  admitted 
debts  must  vote  in  favour  thereof,  and  provided  this 
majority  is  obtained,  then  the  minority  are  bound  by 
the  decision  so  arrived  at.  Secured  creditors  are  not 
entitled  to  vote  in  regard  to  the  proposed  composition 
unless  they  give  up  the  whole  of  their  securities  or  mort- 
gages. Should  they  without  having  done  so  vote,  then 
their  voting,  according  to  Article  513,  is  made  tantamount 
to  their  abandoning  their  securities.  The  meeting  for  the 
purpose  of  coining  to  a  decision  as  to  whether  or  not  a 
composition  shall  be  accepted  may  only  be  adjourned  for 
eight  days,  and  then  to  a  fixed  date,  and  directly  a  decision 
is  come  to  in  regard  to  it,  the  minutes  setting  forth  the 
terms  thereof  must  be  signed  at  the  meeting  itself  and  by 
all  the  creditors  accepting  it,  under  a  penalty  on  non- 
compliance with  these  provisions  of  the  composition  being 
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void.  A  debtor  who  has  been  found  guilty  of  fraudulent 
bankruptcy,  who  has  been  proceeded  against  for  ordinary 
.or  fraudulent  bankruptcy,  or  who  is  under  arrest  in 
connection  with  his  insolvency  proceedings,  cannot  take 
the  benefit  of  a  composition  arrangement ;  and  after  the 
composition  has  been  voted  the  same  has  no  eflFect  until 
it  has  been  ratified  (homologue)  by  an  order  of  the  Com- 
mercial Court.  After  the  acceptance  of  the  composition 
has  been  voted  and  before  ratification  by  the  court,  all 
creditors  having  had  a  right  to  vote  upon  it,  or  whose 
rights  have  since  been  recognised,  as  well  as  the  curators, 
may  file  notice  of  opposition  in  accordance  with  the 
provisions  of  Article  516,  and  where  this  course  has  been 
adopted,  the  court  which  decides  upon  such  opposition,  at 
the  same  time  that  it  deals  with  this  question,  must  decide 
whether  or  not  the  ratification  shall  be  granted  ;  the  same 
is,  however,  to  be  refused  unless  the  provisions  of  the  law 
in  regard  to  the  steps  necessary  to  be  taken  as  above 
stated  have  been  taken,  or  should  the  court  on  grounds  of 
public  policy  or  in  the  interests  of  the  creditors  themselves 
consider  that  it  is  undesirable  it  should  be  ratified.  A  judg- 
ment either  ratifying  or  refusing  to  ratify  a  composition 
arrangement  can  be  appealed  against  to  the  Court  of  Appeal. 
The  result  of  a  composition  arrangement  being  carried 
where  it  has  been  ratified  is  that  all  the  unsecured  creditors, 
whether  their  names  appear  or  do  not  appear  in  the 
debtor's  statement  of  affairs,  and  whether  their  debts  have 
or  have  not  been  proved,  are  bound  by  it.  Any  agreement 
entered  into  between  the  debtor  and  any  of  his  creditors 
or  any  other  person  providing  for  a  benefit  to  any  creditor 
greater  than  that  which  the  other  creditors  receive,  as  a 
consideration  for  the  giving  of  such  creditor's  vote  at  the 
composition  meeting,  is  null  and  void,  and  the  creditor 
who  is  guilty  of  endeavouring  to  obtain  such  advantage 
is  liable  to  the  penalties  provided  for  in  Article  575  of 
the  Commercial  Code,  to  imprisonment  for  from  one 
month  to  two  years  and  to  a  fine  of  from  100  to  3,000 
francs  under  Article  490  of  the  Penal  Code.  But  in  spite 
of  the  composition  agreement  the  debtor,  provided  he 
desires  to  obtain  his  discharge  (rehabilitation),  must 
pay  the  whole  of  his  debts,  principal,  interest,  and  costs 
in  full.  See  Article  (586  referred  to  above.)  Before 
his  discharge  but  after  ratification,  he  is  entitled  once 
more   to   enter  into   possession  and  the  management  of 
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his  goods  and  affairs,  subject  to  snch  terms  as  may 
have  been  stipulated  in  the  composition  agreement,  and 
the  curators  are  bound  to  account  to  him  for  their  ad- 
ministration during  the  time  that  they  remain  in  oflSce. 
The  composition  arrangement  is  avoided,  or  liable  to  be 
avoided,  under  the  following  circumstances  :  (a)  It  is 
absolutely  void  if,  after  ratification  by  the  court,  the 
bankrupt  has  been  found  guilty  of  fraudulent  bankruptcy  ; 
(b)  It  may  be  annulled  on  account  of  fraud  discovered 
since  ratification,  and  showing  that  the  insolvent  had  been 
guilty  either  of  misrepresentation  as  to  his  assets  or  of 
exaggeration  of  the  amount  of  his  debts  ;  (c)  In  any  case 
the  avoidance  is  retrospective,  and  guarantors  of  com- 
position are  discharged  and  may  demand  that  any  sums 
provided  by  them  in  pursuance  of  their  guarantees  be 
repaid  to  them.  The  agreement  may  also  be  set  aside 
upon  the  application  of  any  creditor  on  the  ground  of  its 
not  having  been  performed.  Should  the  composition  be 
annulled  or  set  aside,  the  creditors  are  put  back  into  the 
same  position  that  they  were  in  before  so  far  as  regards 
recovering  the  debts,  etc.,  due  to  them  ;  the  insolvency 
proceedinors  are  revived  and  proceed  on  th^  footing  upon 
which  they  would  have  proceeded  had  the  composition 
arrangement  at  the  first  meeting  or  at  any  adjourn- 
ment thereof  been  rejected.  Should  the  insolvency 
proceedings  be  continued,  either  by  reason  of  the  refusal 
to  accept  a  composition,  or  of  its  being  set  aside  after  once 
having  been  entered  into,  the  curators  continue  to  repre- 
sent the  debtor's  estate,  and  it  is  their  duty  to  realise  the 
assets  and  to  distribute  them  amongst  the  creditors.  If 
decisions  of  a  very  important  nature  have  to  be  taken  by 
the  curators  in  the  course  of  administration  of  the  debtor's 
affairs,  it  is  their  duty  to  consult  the  creditors  in  regard 
thereto,  although  there  is  not  in  the  Code,  as  there  is  with 
us,  any  provision  for  the  appointment  of  a  committee  of 
inspection.  The  juge  commissaire  and  the  Commercial 
Court  continue  to  take  the  parts  respectively  allotted  to 
them  in  the  administration,  whether  the  same  be  by  way 
of  supervision,  by  way  of  giving  authority,  or  by  way  of 
ratification  of  acts  done  by  the  curators  ;  these  latter  get 
in  all  debts  due  to  the  estate,  sell  all  real  estate,  goods, 
and  effects  of  the  debtor,  under  the  supervision  of  the  juge 
commissaire,  and  without  its  being  necessary  for  them  to 
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consult  or  to  summon  the  debtor  to  advise  them  in  re^^ard 
thereto  ;  they  have  power,  with  the  authority  of  the  juge 
commissaire,  to  compromise  all  kinds  of  claims  which  the 
debtor  may  have  been  entitled  to  assert  in  spite  of  any 
opposition  by  the  bankrupt,  and  it  is  their  duty  to  pay  all 
receipts  into  the  public  Treasury  (caisse  des  consignations). 
(See  Articles  479  and  480  above.)      Under  certain  cir- 
cumstances  and   subject   to  certain    conditions,  curators 
may  be  forced  by  the  creditors  to  sell  either  the  whole 
or  any   part   of   the   debtor*s   estate    at   the   best   price 
obtainable  or  to  settle  any  claims  which  the  estate  may  be 
entitled  to  assert  upon  the  best  terms  that  can  be  obtained 
quite  irrespective  of  the  real  or  supposed  value  thereof ; 
and  the  creditors  may  also  direct  the  curators  or  a  third 
person   to   be  appointed  to  act  under  the  supervision  of 
the  latter,  to  continue  the  debtor's  business,  or  to  carry 
oat  any  contracts  or  transactions  that  he  may  have  running 
in  accordance  with  the  provisions  of  Article  529,  that  is 
to  say,  on  condition,  should  matters  result  unfavourably, 
to  the  estate  of  each  of  the  creditors  so  requiring  being 
liable  to  contribute  to  the  loss  pro  rata  according  to  the 
amount  of  their  debts.     The  creditors  are  also  entitled  to 
be  consulted  by  the  curators  in  regard  to  the  allowance 
to  be  made  to  the  debtor  and  his  family,  and  the  amount 
of  such  allowance  is  to  be  fixed  by  the  juge  commissaire 
upon  the  application  of  the  curators,  and  any  order  made 
by  the  juge  commissaire  in  this  connection  is  liable  to  be 
referred  to  the  court  itself  if  the  curators  think  it  desirable 
so  to  refer  it.     The  juge  commissaire  may  summon  meet- 
ings of  creditors  at  any  time  that  he  thinks  it  desirable 
so  to  do  for  the  purpose  of  taking  their  views  in  regard 
to  matters    arising   in   connection    wdth    the    liquidation 
generally.     When  the  matter  has  been  entirely  wound  up 
the  curators,  in  accordance  with  Article  533,  render  their 
account,  and  the  liquidation  is  closed,  and   after  this  event 
has  taken  place  the  insolvent  becomes  entitled  to  all  the 
rights  which  he  had  previous  to  his  falling  into  a  state  ot 
insolvency,  except  in  so  far  as  regards  his  rights  ot  pro- 
perty.   l!e  has  fuU  power,  however,  to  deal  with  property 
his  title  to   which  has   accrued   since  his   fallmg  mto  a 
state  of  insolvency,  and  he  cannot  be  proceeded  agamst 
in  respect  of  any  debts  which  could   have  been  proved 
in  the  insolvency   proceedings,  unless    the   court  deciaes 
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that  the  debtor's  state  of  affairs  has  been  brought  about 
by  circumstances  over  which  he  had  no  control  (etat 
d'excusabilite),  then  the  creditors  become  entitled  to 
exercise  all  their  rights  against  both  the  person  and  estate 
of  the  debtor,  but  having  regard  to  the  effect  of  the  Law 
of  27th  July,  1871,  as  to  liberty  of  the  subject,  the 
importance  of  this  question  of  the  court  finding  circum- 
stances excusing  the  debtor  has  become  very  much  less 
than  it  previously  was. 

Articles  537 — 560  deal  with  the  different  kinds  of 
creditors  and  of  their  rights.  The  first  class  of  creditors 
dealt  with  are  joint  creditors  and  guarantors,  and  it  is 
provided  that  a  creditor  whose  debt  is  payable  by  the 
debtor  and  co-debtors,  one  or  more  of  whom  may  be  in 
a  state  of  insolvency,  is  entitled  to  participate  in  the 
distribution  of  the  assets  of  each  of  the  debtors,  and  to  be 
entered  therein  in  respect  of  the  total  amount  of  his  claim 
until  he  has  been  paid  in  full.  A  creditor  who  has  the 
benefit  of  joint  and  several  liability  between  an  insolvent 
debtor  and  other  co-debtors  who  may  have  received  before 
the  state  of  insolvency  arose  a  sum  on  account  of  his 
debt,  is  not  to  be  included  in  the  statement  of  aiSBfiirs 
for  any  sum  greater  than  the  total  amount  of  his  debt 
after  deduction  of  the  sum  which  he  has  so  received  on 
account,  and  a  co-debtor  who  has  paid  any  sum  on  account 
of  the  joint  liability  is  entitled  to  be  included  in  the 
statement  of  affairs  as  a  creditor  in  respect  of  the  sum  so 
paid  by  him.  In  the  same  manner  a  creditor  who  has 
received  a  sum  on  account  during  the  insolvency  pro- 
ceedings is  entitled  to  continue  to  be  treated  as  a  creditor 
for  the  whole  of  his  debt  until  he  has  been  paid  the  same 
in  full.  The  meaning  of  this  is  simply  that  in  the  distribu- 
tion of  an  estate  by  way  of  dividend  after  the  first,  second, 
or  third  dividends  have  been  paid,  the  creditor's  debt  is 
not  for  the  purpose  of  calculating  future  dividends  to  be 
reduced  by  the  payments  which  ne  has  received,  but  he 
is  always  entitled  to  be  paid  dividends  as  they  are  declared 
upon  the  total  amount  at  which  his  debt  stood  before  the 
estate  was  realised,  got  in,  and  distributed.  Secured 
creditors  whose  securities  consist  of  charges  given  against 
portions  of  the  debtor's  personal  estate  are  subject  to  the 
following  provisions,  namely  :  (1.)  They  are  bound  to 
produce  their  securities  as  though  they  were  ordinary 
creditors  subject  to  the  provisions  of  Article  9  of  the  Law 
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of  5th  May,  1872,  in  regard  to  pledges  hereinbefore 
referred  to  under  that  heading,  which  provides  that  this 
kind  of  creditor  is  entitled  to  proceed  with  his  right  of 
realising  his  security  in  spite  of  his  debtor  being  in  a  state 
of  insolvency,  or  of  his  having  obtained  the  benefit  of  a 
stay  of  proceedings  (sursis),  or  in  the  event  of  the  death 
of  his  debtor  or  of  a  third  person  who  pledged  the  security 
with  him.  (2)  Creditors  who  hold  security  are  not  to  be 
entered  in  the  statement  of  affairs  except  for  the  purpose 
of  their  claims  being  borne  in  mind.  They  have  no 
right  to  receive  dividends  before  their  security  has  been 
realised.  (3)  The  curators  may,  with  the  authority  of 
the  juge  commissaire,  require  to  have  handed  over  to  them 
the  article  pledged  upon  paying  the  amount  of  the  loan. 
(4)  If  the  value  of  the  security  exceeds  the  amount  of  the 
debt,  such  excess  value  may  be  retained  by  the  curators 
for  the  benefit  of  the  creditors  generally.  If,  however, 
the  amount  realised  is  less  than  the  amount  of  the  debt, 
then  the  creditor  is  entitled  to  rank  against  the  assets  in 
respect  of  such  balance  remaining  due  to  him,  and  (5)  The 
right  of  priority .  given  to  workmen  and  clerks  by 
Article  545  takes  effect  in  the  bankruptcy  in  accordance 
with  the  provisions  of  Article  19  of  the  Law  of  16th 
December,  1851,  which  now  forms  part  of  the  Civil  Code 
providing  that  wages  of  servants  for  the  past  and  the 
current  year,  and  for  all  salaries  and  commissions  due  to 
clerks  for  six  months,  and  of  wages  to  workmen  for  one 
month,  shall  be  paid  in  full,  provided,  nevertheless,  that 
the  total  amount  to  be  paid  to  any  one  clerk  shall  not 
exceed  1,500  francs.  Where  by  virtue  of  a  right  of 
stoppage  in  transitu  or  a  right  of  tiiking  back  property 
l)elonging  to  them  found  in  the  possession  of  the  debtor 
at  the  time  of  his  insolvency,  persons  who  would 
otherwise  be  creditors  cease  so  to  be  by  reason  of  the 
rights  given  to  them  by  law,  then  they  are  not  entitled 
except  in  respect  of  loss  or  damages  accruing  to  them 
by  reason  of  the  debtor's  breach  of  contract,  negligence, 
or  otherwise,  to  be  admitted  as  creditors  to  rank  against 
his  estate  for  payment  of  dividend.  The  rights  and  duties 
of  creditors  having  mortgages  or  charges  upon  the 
debtor's  real  estate  are  provided  for  as  follows  :  (1)  They 
are  bound  to  produce  their  securities ;  (2)  they  are 
entitled  to  enforce  their  securities  in  spite  of  insolvency  ; 
and   (3)  a  mortgage  creditor  is  entitled   to    rank  as  an 
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unsecured  creditor  for  such  part  of  his  debt  as  may  not 
be  realised  by  sale  of  his  security,  and  in  that  connection  is 
entitled  to  participate  in  the  benefits  of  any  scheme  of 
composition  which  may  have  been  agreed  upon. 

The  rights  of  the  wife  in  her  husband's  insolvency  are 
provided  for  in  Articles  553 — 560  as  follows  :  So  fcir  as 
the  wife's  goods  have  not  become  aflFected  by  the  law  with 
regard  to  community  of  goods,  she  is  entitled  to  take 
possession  of  them  even  although  they  may  have  come 
to  her  as  her  share  in  a  succession  or  by  virtue  of  testa- 
mentary dispositions  in  her  favour.  The  same  rule  applies 
to  real  estate  which  the  wife  has  acquired  out  of  her  own 
means.  Under  whatever  system  the  marriage  contract 
may  have  been  entered  into,  except  in  the  case  referred 
to  in  the  preceding  Article,  the  legal  presumption  is  that 
goods  acquired  by  the  wife  belong  to  her  husband,  and 
have  been  paid  for  out  of  his  moneys,  and  therefore  form 
part  of  his  estate.  A  wife,  whose  husband  was  at  the 
time  of  the  celebration  of  their  marriage  a  trader,  or  who 
has  become  such  within  two  years  thereafter,  is  not  entitled 
in  her  husband's  insolvency  to  exercise  any  rights  con- 
ferred upon  her  by  her  marriage  contract,  and  in  such 
cases  the  creditors  are  not  entitled  to  take  advantage  of 
the  benefits  taken  bv  the  wife  from  her  husband  under 
such  contract.  Should  the  wife  have  paid  debts  for  her 
husband,  the  legal  presumption  is  that  she  has  paid  such 
debts  out  of  his  moneys,  and  she  therefore  is  not  allowed 
to  claim  anything  in  respect  thereof  in  his  insolvency 
unless  she  is  able  to  prove  that  in  fact  such  sums  were 
paid  out  of  her  own  moneys  in  accordance  with  the  pro- 
visions of  Article  555  above  referred  to.  A  wife  whose 
husband  was  a  trader  at  the  time  of  their  marriage,  or 
who  became  so  within  two  years  afterwards,  is  not  entitled 
to  the  benefit  of  any  mortgage  except  upon  real  estate 
belonging  to  her  husband  at  that  time,  or  which  has  come 
to  him  since  by  succession,  and  then  only  :  (1)  To  the 
extent  of  the  value  of  the  personal  property  which  she  has 
brought  in  as  her  dowry,  or  which  has  come  to  her  since 
the  marriage  by  succession,  by  gift  inter  vivos^  or  by 
legacy  or  inheritance,  payment  or  delivery  of  which  she 
is  able  to  prove  by  a  properly  authenticated  deed  or 
document.  {'2)  As  the  result  of  the  re-investment  of 
sums  resulting  from  sale  of  separate  property  of  hers  sold 
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since  the  marriage,  and  (3)  In  respect  of  security  given  to 
her  for  liabilities  incurred  by  her  for  her  husband's  benefit. 
All  furniture,  household  goods,  diamonds,  pictures,  gold 
and  silver  vessels  and  other  objects,  whether  for  the  use 
of  the  husband  or  of  the  wife^  and  under  whatever  system 
their  marriage  contract  may  have  been  entered  into,  pass 
to  the  creditors,  the  wife  only  being  entitled  to  claim 
thereout  clothes  and  linen  necessary  to  her  personal. use 
to  be  ascertained  in  accordance  with  the  provisions  of 
Article  476  above,  provided,  nevertheless,  tnat  the  wife 
may  be  allowed  to  retain  such  articles  and  things  as 
have  become  hers  by  her  marriage  contract,  or  have  come 
to  her  by  succession  gifts  inter  vivos  or  as  4i  legacy,  and 
which  do  not  form  part  of  the  community  of  goods, 
if  their  identity  is  proved  by  an  inventory  or  some 
duly  authenticated  deed  or  document.  A  woman  who 
has  been  judicially  separated  from  her  husband  before  the 
declaration  of  his  insolvency  is  entitled  to  retain  under 
the  same  conditions  such  goods  as  have  been  allotted 
to  her  as  the  result  of  a  judgment  decreeing  the  separation. 
Articles  566 — 572  deal  with  the  question  as  to  the  rights 
of  the  parties  who  have  goods  or  securities  belonging  to 
them  in  the  hands  of  an  insolvent  debtor,  and  as  to  the 
rights  of  persons  who  have  sold  goods  to  him  to  stop  the 
same  in  transitu.  The  following  things  are  to  be  given 
up  on  the  application  of  their  owners  when  a  debtor's  aflFairs 
are  declared  to  be  in  a  state  of  insolvency,  namely  : 
(1)  Commercial  instruments  or  other  securities  which  have 
not  yet  been  paid,  and  which  were  deposited  with  him  by 
the  owner  with  authority  simply  to  get  the  same  in  and 
to  hold  the  proceeds  to  his  (the  depositor's)  order,  or 
when  they  have  been  specially  allocated  to  make  certain 
specified  payments.  (2)  So  long  as  they  remain  in  the 
same  state  in  which  they  were  delivered  to  him,  all  goods 
consigned  to  the  debtor  either  to  be  held  by  him  to  the 
consignor's  order  or  to  be  sold  by  him  for  the  consignor's 
benefit  ;  and  if  the  same  have  been  sold,  this  right  extends 
to  the  price  which  has  been,  realised  by  the  sale  thereof 
so  far  as  such  price  has  not  been  brought  into  any  account 
paid  or  settled  between  the  consignor  and  the  debtor. 
(3)  Goods  sent  to  the  debtor,  so  long  as  delivery  has 
not  been  made  in  his  premises  or  in  the  premises  of  a 
commission  agent  whose  duty  it  was  to  sell  them  on  behalf 
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of  the  debtor,  provided,  nevertheless,  that  this  right  of 
stoppage  in  transitu  ceases  to  exist  after  the  goods  have 
been  sold  without  fraud  upon  bills  of  lading,  or  upon 
invoices  or  delivery  notes  by  the  consignor.  The  person 
getting  back  by  virtue  of  these  provisions  his  goods  or 
securities  is  bound  to  pay  over  to  the  estate  all  sums  of 
money  received  by  him  on  account  as  well  as  advances 
made  to  him  by  the  debtor  for  freight,  carriage,  com- 
mission, insurance,  or  other  expenses,  and  to  pay  all  sums 
which  are  due  in  respect  of  the  goods  on  the  same  footing. 
Goods  agreed  to  be  sold,  but  the  possession  of  which  has 
not  been  parted  with  by  the  vendor,  may  also  be  retained 
by  him  so  long  as  they  have  not  been  delivered  to  the 
debtor  or  to  a  third  person  for  his  account,  provided, 
nevertheless,  that  in  the  cases  referred  to  in  (3)  above, 
and  also  in  the  immediately  preceding  paragraph,  the 
curator,  by  the  authority  of  the  juge  commissaire,  may 
compel  the  delivery  of  the  goods  agreed  to  be  purchased 
on  paying  the  price  agreed  to  be  paid  for  them  by  the 
insolvent.  Claims  to  recover  back  goods  or  securities  or 
claims  put  forward  to  a  right  of  stoppage  in  transitu  may 
be  assented  to  by  the  curators  with  the  approval  and 
authority  of  the  juge  commissaire. 

The  next  title  deals  with  the  criminal  aspect  of  insol- 
vency proceedings,  and  Articles  573 — 576  with  ordinary 
bankruptcy.  As  to  the  former,  it  provides  that  an  insol- 
vent debtor  who  has  brought  himself  within  any  of  the 
following  five  sets  of  circumstances  shall  be  adjudged 
bankrupt  :  1.  If  his  personal  expenses*  or  those  of  nis 
household  are  found  to  have  been  excessive.  2.  If  he 
has  wasted  large  sums  in  gambling,  in  rash  and  hazardous 
transactions  or  in  speculative  operations  upon  the  Stock 
Exchange,  or  in  connection  with  the  purchase  and  sale  of 
goods.  3.  If  with  the  intention  of  delaying  his  insolvency 
he  has  purchased  goods  for  the  purpose  of  re-sale  at  a 
price  below  their  market  value,  and  if  with  the  same  inten- 
tion he  has  borrowed  money  or  put  negotiable  instruments 
into  circulation  or  has  adopted  other  ruinous  means  for  the 
purpose  of  procuring  money.  4.  If  he  has  been  guilty  of 
making  in  nis  last  inventory  false  entries  with  regard  to  his 
expenses,  or  with  regard  to  the  value  of  his  assets,  and  5.  If 
since  he  stopped  payment  he  has  paid  to  or  preferred  one 
<!reditor  to  the  detriment  of  his  general  body  of  creditors. 
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Every  trader,  although  he  has  not  been  declared  insol- 
vent, who  is  found  to  have  been  guilty  of  any  of  the 
following  acts  may  also  be  declared  an  ordinary  bankrupt, 
namely  :  1.  If  he  has  entered  into  agreements  for  trie 
benefit  of  others  without  getting  any  consideration  in 
exchange  therefor,  and  his  engagements  or  contracts  are 
regarded  as  too  extensive  having  regard  to  his  financial 
position  when  he  entered  into  them.  2.  If  he  has  been 
declared  in  a  state  of  insolvency  without  having  satisfied 
his  liabilities  under  any  previous  composition  arrange- 
ment. 3.  If  having  been  married  under  the  dowry 
system  or  under  the  system  of  separation  of  goods  he  has 
not  conformed  to  the  provisions  of  Articles  12  and  14  of 
the  Law  of  15th  December,  1872,  providing  for  every 
person  marrying  under  a  regime  other  than  that  of  com- 
munity of  goods,  if  he  enters  into  trade  after  his  marriage 
being  bound  to  send  an  extract  of  his  marriage  contract 
to  the  registry  of  the  Commercial  Court  of  the  district  in 
which  he  resides  within  one  month  of  the  date  of  his  com- 
mencing to  trade.  4.  If  he  has  not  within  the  time  fixed 
by  law  filed  a  declaration  of  his  having  stopped  payment 
if  in  this  declaration  he  does  not  set  out  the  names  of 
any  partners  jointly  bound  with  him,  if  in  making  it  he 
has  not  given  the  information  required  by  Article  441, 
or  if  the  statements  made  therein  are  incorrect.  5.  If  he 
has  absented  himself  without  the  authority  of  the  juge 
commissaire,  or  if  without  legal  impediment  he  has  failed 
to  attend  meetings  when  required  so  to  do  by  the  juge 
commissaire  or  the  curators.  6.  If  he  has  not  kept  the 
books  of  account  required  to  be  kept  by  Article  16  of  the 
Law  of  15th  December,  1872,  hereinbefore  referred  to,  if 
he  has  not  made  up  the  inventory  reauired  to  be  made  up 
by  Article  17  of  the  same  Law  or  if  his  books  and  inven- 
tory are  incomplete  or  irregularly  kept  and  do  not  contain 
a  true  statement  of  the  position  of  his  assets  and  liabilities, 
provided  that  these  omissions  or  entries  are  fraudulently 
made.  The  following  also  are  liable  to  be  punished 
in  the  same  manner  without  prejudice,  however,  in  a 
proper  case,  to  the  benefits  of  Article  578,  viz. :  1.  Any 
person  who  for  the  debtor's  benefit  has  disposed  of,  hidden, 
or  destroyed  the  whole  or  any  part  of  the  debtor's  real  or 
personal  estate.  2.  Any  person  who  fraudulently  puts 
forward  a  sworn  claim,  either  in  his  own  name  or  in  the 
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name  of  any  other  person,  or  a  false  or  excessive  claim 
against  the  bankrupt's  estate.  3.  Any  creditor  who  enters 
into  an  agreement  with  the  debtor  or  any  other  person  for 
a  personal  advantage  to  himself  as  a  consideration  for  his 
giving  his  vote  on  the  acceptance  of  a  composition,  and  4.  A 
curator  who  has  been  found  guilty  of  breach  of  trust  in  the 
performance  of  his  duties.  In  addition  to  the  penalties  to 
which  such  persons  are  liable  under  the  penal  code,  they 
may  also  be  ordered  to  pay  a  fine  equivalent  to  the  value 
of  the  benefits  for  which  they  have  illegally  agreed,  or  to 
make  repayment  thereof  together  with  damages  and 
interest  to  the  estate,  and  such  damages,  etc.,  are  not  to  be 
less  than  100  francs. 

Managers  of  limited  liability  companies  who  have  not 
given  information  in  regard  to  the  companies'  affairs  which 
has  been  demanded  from  them  either  by  the  juge  com- 
missaire  or  by  the  curators,  or  who  have  given  incorrect 
information,  may  be  condemned  also  to  the  same  pains  and 
penalties. 

Articles  577  and  578  deal  with  fraudulent  bankruptcy 
as  follows : 

Every  insolvent  trader  who  has  committed  any  one  of 
the  following  acts  shall  be  adjudged  to  be  a  fraudulent 
bankrupt,  viz. :  (1)  If  he  has  destroyed  his  books  or  if 
he  has  fraudulently  taken  out  therefrom,  erased  or  other- 
wise altered  any  portion  of  their  contents.  2.  If  he  has 
hidden  or  otherwise  disposed  of  any  portion  of  his  assets, 
and  3.  If  in  any  documents  executed  by  him,  whether  a 
publicly  authenticated  document  or  a  clocument  merely 
under  hand,  or  by  his  balance  sheet  he  has  fraudulently 
admitted  himself  to  be  liable  for  sums  which  he  did 
not  owe. 

Persons  who  by  any  of  the  means  stated  in  Article  60 
of  the  Penal  Code  have  brought  about  or  assisted  in  any  of 
the  acts  mentioned  in  the  preceding  Article  or  who  have 
directed  the  same  to  be  committed  and  those  who  with 
knowledge  of  the  circumstances  have  assisted  the  fraudu- 
lent bankrupt  in  such  actions,  or  who  have  brought  about 
and  assisted  the  bankruptcy  may  be  declared  to  be  accom- 
plices of  the  fraudulent  bankrupt  and  may  be  punished 
in  the  same  way  as  he  himself  is  liable  to  be  punished. 

In  the  event  of  a  debtor  being  found  guilty  either 
of  ordinary  or  fraudulent  bankruptcy  his  goods  are 
to  be  dealt   with  in  accordance    witn    the  provisions  of 
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Articles  584  and  585,  the  latter  of  which  provides  that  the 
carators  appointed  are  bound  to  send  to  the  minist^re 
public  all  documents,  securities,  papers,  and  information 
which  may  be  demanded  of  them,  and  these  documents, 
etc.,  remain  deposited  at  the  registry  so  as  to  be  handy  for 
reference.  After  the  criminal  proceedings  have  been 
concluded,  the  documents,  etc.,  are  to  be  returned  to  the 
curators. 

The  next  seven  Articles  under  Title  3  deal  with  the 
debtor's  discharge  (rehabilitation)  and  it  will  be  noticed 
that  the  terms  under  which  a  discharge  may  be  obtained 
in  Belgium  are  very  much  more  onerous  than  they  are  in 
England, for  it  is  a  condition  precedent  to  the  "rehabilita- 
tion "  of  the  debtor  that  he  shall  have  paid  the  whole  of 
his  debts,  principal,  interest  and  expenses  in  full,  and 
should  the  debtor  have  been  a  partner  jointly  and  severally 
liable  with  other  partners  in  a  commercial  firm  which  had 
become  insolvent  he  cannot  obtain  such  discharge  or 
rehabilitation  until  after  proof  that  all  the  partnership's 
debts  have  been  paid  in  full,  principal,  interest,  and  costs, 
although  by  contract  he  may  have  had  secured  to  him 
indemnity  apart  from  the  liability  of  the  other  persons 
liable,  and  an  insolvent  debtor  may  be  rehabilitated  after 
his  death.  Every  application  for  discharge  must  be  made 
to  the  Court  of  Appeal  of  the  district  in  which  the  insol- 
vent has  his  place  of  residence,  and  with  the  application 
must  be  sent  receipts  and  other  documents  proving  that 
all  the  debts  have  been  so  paid  in  full.  Any  creditor  who 
has  not  been  paid  in  full  and  all  other  parties  interested 
may,  whilst  the  advertisement  of  the  intended  application 
is  running,  enter  an  opposition,  but  such  creditor  cannot  be 
heard  on  the  application.  No  person  who  has  been  found 
guilty  of  fraudulent  bankruptcy,  theft,  forgery,  swindling, 
or  breach  of  trust,  or  bailees,  guardians,  directors  or  other 
persons  liable  to  account  who  have  not  accounted  and  paid 
or  otherwise  satisfied  their  liability  shall  ever  be  allowed  the 
benefit  of  discharge  or  rehabilitation.  A  person  who  has 
been  found  guilty  of  ordinary  bankruptcy,  however,  may 
be  so  rehabilitated  if  he  has  suffered  the  penalty  to  which 
he  has  been  condemned.  No  trader  in  a  state  of  insolvency 
is  at  liberty  to  enter  into  transactions  on  the  Bourse,  nor 
to  be  elected  to  act  as  a  representative  of  other  parties 
before  the  Commercial  Court  unless  he  has  obtained  his 
discharge  (rehabilitation). 
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The  only  remaining  portion  of  the  law  of  bankruptcy 
contained  in  the  original  Code  relates  to  stay  of  proceed- 
ings by  persons  unable  to  pay  their  debts  as  they  become 
due.  This  arrangement  does  not  exist  with  us  at  all,  but 
it  does  exist  in  some  other  countries  und^r  the  title  of 
"  Moritorium."  It  is  provided  that  the  benefit  of  this 
arrangement  shall  not  be  granted  to  any  trader  unless  as 
the  result  of  the  happening  of  events  which  could  not 
have  been  foreseen  by  him,  and  the  object  of  it  is  merely  to 
bring  about  a  condition  of  things  under  which  he  will  be 

Erotected  from  being  sued  until  such  time  as  he  can  put 
is  affairs  in  order  :  it  is  subject  to  the  condition  that  nis 
balance-sheet  and  statement  of  affairs  duly  verified  must 
show  that  he  has  goods  or  means  sufficient  to  pay  the 
whole  of  his  creditors  in  full  with  principal  and  interest. 
The  person  wishing  to  avail  himself  of  this  privilege  most 
make  written  application  at  the  same  time  both  to  the 
Commercial  Court  of  the  district  in  which  he  resides  and 
to  the  district  Court  of  Appeal,  and  he  must  annex 
thereto  :  1.  A  statement  of  the  grounds  upon  which 
he  bases  his  application  ;  2.  A  detailed  and  estimated 
statement  of  his  assets  ;  and  3.  A  list  of  his  creditors  with 
their  names  and  addresses,  together  with  the  amounts  of 
their  claims. 

After  the  application  has  been  filed  the  President 
of  the  Commercial  Court  is  to  fix  a  time  within  fifteen 
days  for  the  creditors  to  be  summoned  to  meet,  and 
notice  thereof  is  to  be  inserted  in  some  of  the  public 
newspapers  in  addition  to  the  Moniteur  Beige,  and,  if 
necessan%  one  or  more  experts  are  to  be  appointed  to  look 
into  and  verify  the  debtor's  statement  of  affairs.  The 
court  may  either  immediately,  or  whilst  the  proceedings 
are  pending,  grant  the  debtor  a  provisional  stay.  Should 
they  do  this,  then  they  are  to  appoint  one  or  more  com- 
missaires  to  supervise  and  control  his  operations  during 
such  time  as  their  order  has  effect.  On  tne  day  appointed 
for  the  meeting,  the  juge  commissaire  is  to  report  to  the 
court  in  the  presence  of  the  creditors  or  of  their  proxies, 
and  these  may  be  heard,  as  well  as  the  debtor,  in  regard 
to  the  amount  of  their  claims  and  as  to  whether  or  not 
they  are  willing  to  consent.  The  court,  however,  has 
no  power  to  grant  the  demand,  even  although  the 
assets  are  suflBcient  to  cover  the  liabilities,  unless  the 
majority  of  the   creditors,    representing   three-fourths  of 
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the  debts,  expressly  vote  in  favour  of  the  application. 
The  court  in  granting  the  application  is  to  fix  its  dura- 
tion, which  may  not  exceed  twelve  months,  but  it  may 
be  prolonged  subsequently  for  a  like  period.  Payments 
may  not  be  made  to  creditors  who  were  such  at  the 
time  of  the  granting  of  the  application  by  way  of  prefer- 
ence, but  any  payments  which  are  made  are  to  be  made  pro- 
portionately to  all  the  creditors.  Should  there  be  any 
contested  claims,  the  same  are  to  be  dealt  with  in  accord- 
ance with  the  provisions  of  Article  562  on  the  same  subject 
hereinbefore  referred  to,  and  the  debtor  is  not  at  liberty 
without  the  authority  of  the  commissaires  appointed  to  look 
after  his  affairs,  to  alienate,  charge,  or  mortgage  his  goods 
or  his  real  estate,  to  bring  or  defend  legal  proceedings,  to 
compromise  claims,  to  lend  or  borrow,  or  to  receive  any 
sum  or  to  make  any  payment  in  order  to  perform  any 
act  of  administrative  work  in  regard  to  his  affairs. 
During  the  time  the  order  of  suspension  remains  in  force, 
no  execution  may  be  put  in  force  against  the  person 
or  the  goods  of  the  debtor ;  the  suspension,  however, 
does  not  aflfect  litigation  which  has  for  its  object  the 
determination  of  rights  only  and  not  the  recovery  of  debts 
admitted  to  be  due.  Annulment  of  the  order  of  suspen- 
sion may  be  applied  for  by  any  one  or  more  of  the 
creditors  or  by  the  commissaires  appointed  to  supervise 
the  debtor's  affairs  if  he  is  found  guilty  of  fraud  or  bad 
faith,  or  if  he  has  contravened  the  provisions  of  Article  603 
or  should  it  be  found  that  his  assets  do  not  provide 
sufficient  security  for  the  payment  of  the  whole  of  his 
debts,  and,  finally,  the  debtor  who  has  applied  for  and 
obtiiined  an  order  of  suspension  of  payment  may  be 
punished  in  the  same  way  as  an  ordinary  offender  :  1.  If 
for  the  purpose  of  obtaining  an  order  he  has  in  any  way 
intentionally  misrepresented  his  debts  or  exaggerated  the 
value  of  his  assets.  2.  If  he  has  caused  or  allowed  any 
person  to  vote  or  take  part  in  a  vote  relative  to  the  grant- 
ing of  his  demand  for  a  suspension  of  payment  who  was 
not  properly  entitled  so  to  do- 

The  only  point  now  remaining  to  be  dealt  with  is  that 
of  conipositions  which  have  for  their  object  the  prevention 
of  insolvency,  and  which  are  provided  for,  as  stated  above, 
by  the  Law  of  29th  June,  1887. 

A  trading  debtor  who  has  met  with  misfortune  and 
who    has   been  honest   in    his    transactions    (malheureux 


Digitized  by 


Google 


202  Code  of  Commbbce  (Commentary). 

et  de  bonne  foi)  may  avoid  a  declaration  of  insolvency  if 
he  his  able  to  obtain  from  his  creditors  an  agreement 
accepting  a  composition,  and  if  the  court  ratifies  such 
composition.  In  order  to  obtain  the  necessary  agreement 
a  majority  of  creditors  in  number  and  at  least  three 
quarters  in  value  of  the  whole  of  the  debts  must  vote 
in  favour  of  it. 

The  debtor,  in  order  to  obtain  the  benefit  of  this 
procedure,  must  make  application  to  the  Commercial 
Court  of  the  district  in  which  he  resides,  and  the  court, 
when  so  applied  to,  will  appoint  one  of  its  judges  to 
look  into  and  verify  the  debtor's  statement  of  affairs,  and 
if  it  is  found  that  his  statement  is  accurate  will  fix  a  day 
on  which  the  creditors  are  to  meet  and  will  cause  notice  by- 
advertisement  of  the  meeting  to  be  inserted  in  the  papers 
usual  for  such  insertions.  The  order  of  the  court  deputing 
one  of  its  judges  to  look  into  the  matter  carries  with  it  as 
a  consequence  :  1.  A  provisional  stay  of  execution. 
2.  An  injunction  against  the  debtor  from  alienating, 
mortgaging,  or  otherwise  dealing  with  any  portion  of  his 
estate  during  such  time  a?  the  proceedings  are  pending, 
without  the  authority  of  the  judge  so  appointed.  It  is 
such  judge's  duty  to  call  meetings  of  creditors,  to  preside 
at  such  meetings,  and  to  supervise  the  matters  connected 
with  the  composition,  and  if  he  finds  it  necessary,  he  may 
avail  himself  of  the  assistance  of  experts.  In  summoning 
the  creditors,  a  notice  must  be  sent  to  each  individually  by 
registered  letter  eight  days  at  least  before  the  date  nxed 
for  the  meeting,  and  these  notices  must  set  forth  the 
debtor's  proposals.  Debtors  residing  abroad  may  be  sum- 
moned to  the  meeting  by  prepaid  telegram  notifying  the 
object  of  the  meeting.  Secured  creditors  have  no  voice  in 
the  decision  of  the  meeting  unless  they  give  up  the  benefit 
of  their  mortgages  or  charges.  During  the  whole  of  the 
eight  days  following  the  meeting,  proofs  of  debt  may  be 
lodged  at  the  registry  of  the  Commercial  Court  together 
with  the  documents  in  support  thereof.  Creditors,  par- 
ticulars of  whose  debts  do  not  appear  in  the  list  prepared 
by  the  debtor  and  who  were  present  in  person  at  the  meet- 
ing, may  have  the  same  filed  at  the  registry  when  there  is 
a  duly  authenticated  document  in  proof  of  them  or  one 
under  the  hand  of  the  debtor.  When  the  agreement  of 
composition    has  been   r.atified    by  the    court    the    same 
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becomes  binding  upon  all  the  creditors,  but  it  only  applies 
to  transactions  entered  into  by  the  debtor  before  the  same 
was  obtained  ;  it  does  not  in  any  way  afFect  the  liability  of 
co-debtors  or  of  persons  who  have  stood  as  surety  for  the 
debtor,  and  it  does  not  relieve  the  debtor  from  rates  or 
taxes  or  from  liability  to  contribute  for  the  keeping  up  of 
dykes  or  low  lying  lands  (digues  et  polders)  ;  debts 
secured  by  deposit,  mortgage,  or  any  kind  of  claims  for 
food  supplied  to  the  debtor  and  his  family.  In  the  event 
of  the  agreement  of  composition  providing  for  the  debtor 
giving  up  the  whole  of  his  assets,  the  creditors  may 
appoint  in  the  agreement  of  composition  one  or  more 
persons  whose  duty  it  will  be  to  administer  the  debtor's 
estate  under  supervision,  and  the  last-named  is  to  decide 
upon  the  terms  and  conditions  of  the  sale  of  the  debtor's 
goods  and  effects  without  its  being  necessary  for  him  to 
comply  with  the  provisions  of  the  Law  of  20th  May,  1846, 
as  to  the  sale  separately  of  new  goods  by  advertisement 
through  the  medium  of  the  public  crier.  Should  the 
creditors  have  failed  to  appoint  liquidators,  these  may  be 
appointed  by  the  Commercial  Court  either  in  the  judg- 
ment ratifying  the  composition  or  in  a  subsequent 
judgment  given  at  the  instance  of  one  of  the  parties 
interested.  The  debtor  himself  may  be  chosen  to  perform 
this  office  either  by  the  creditors  or  by  the  court  itself,  and 
the  liquidator's  charges  may  be  taxed  by  the  court  and 
these  together  with  expenses  and  out  of  pocket  incurred 
are  payable  by  way  of  preference  out  of  the  proceeds  of 
portions  of  the  estate  wnen  realised. 

A  person  who  has  obtained  the  benefit  of  a  composition 
arrangement  preventive  of  insolvency  is  bound  on  his 
return  to  better  fortune  to  pay  the  whole  of  his  creditors  in 
full.  The  composition  may  be  annulled  in  certain  cases 
provided  its  terms  are  not  complied  with  or  if  the  debtor  is 
found  guilty  of  ordinary  or  fraudulent  bankruptcy,  or  if 
he  should  be  adjudged  to  be  in  a  state  of  insolvency  within 
six  months  of  its  date,  and  a  debtor  entering  into  a  com- 
position under  the  terms  of  this  law  may  be  condemned  to 
the  same  pains  and  penalties  as  an  ordinary  bankrupt : 
1.  If  for  tne  purpose  of  obtaining  a  composition  agree- 
ment he  has  falsely  stated  his  {>osition  ;  2.  If  he  has 
knowingly  allowed  persons  who  were  not  creditors  to 
appear  and  vote  therein  or  allowed  actual  creditors  for  the 
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same  purpose  and  in  the  same  manner  to  exaggerate  the 
amount  of  their  dehts  ;  and  3.  If  he  has  knowingly  omitted 
one  or  more  creditors  from  his  list,  and  persons  who  hold 
themselves  out  as  heing  creditors  in  a  composition  of  this 
kind  falsely  are  subjected  to  the  penalties  of  Article  490  of 
the  Penal  Code  before  referred  to. 
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TITLE   1. 


Art.  1.  Every  summons  before  a  justice  of  the  peace  shall  con- 
tain the  date  of  the  day,  month  and  year,  the  names,  profession, 
and  place  of  abode  (domicile)  of  the  plaintiff,  the  names,  residence, 
and  registered  number  of  the  bailiff,  the  names  and  residence  of 
the  defendant ;  it  shall  state  in  a  summary  manner  the  objects  and 
grounds  of  claim,  and  shall  indicate  the  justice  of  the  peace  having 
jurisdiction  over  it  and  the  day  and  hour  for  appearance. 

Art.  2.  (/ti  France.)  In  matters  purely  personal  or  relating 
only  to  personal  estate  the  notice  to  appear  shall  be  returnable 
before  the  judge  of  the  district  of  the  defendant's  domicile,  and 
should  he  have  no  legal  domicile,  before  the  judge  of  the  place 
where  he  is  living  for  the  time  being. 

Art.  3.  It  shall  be  returnable  before  the  judge  of  the  district 
in  which  the  matter  in  dispute  is  situate  when  the  dispute  is,  as  to 
(1)  damage  done  by  trespass  upon  fields  or  to  crops  either  growing 
or  cut ;  (2)  removal  of  boundaries,  wrongful  taking  possession  of 
land,  trees,  hedges,  ditches,  and  other  kinds  of  enclosures  com- 
mitted within  the  year,  and  acts  of  trespass  conunitted  upon 
watercourses  also  within  the  year,  and  to  all  other  actions  relating 
to  the  right  to  possession  of  real  property ;  (3)  repairs  to  premises 
held  luder  tenancy  ;  (4)  damages  claimed  by  farmers  or  tenants 
for  failure  to  give  them  quiet  enjoyment  of  their  holdings,  and  as 
to  damages  for  waste  and  dilapidations  claimed  by  landlords. 

[Arts.  2  and  3.  As  to  these  for  Belgium,  see  Laws  of  25th  March, 
1876,  as  to  the  powers  of  justices  of  the  peace,  and  the  Law  of 
9th  August,  1887,  as  to  the  powers  and  duties  of  bailiffs.] 

Art.  4.  The  summons  shall  be  served  by  the  bailiff  of  the  justice 
of  the  peace  having  jurisdiction  in  the  district  of  the  defendant's 
domicile  ;  should  this  be  impossible,  by  such  person  as  the  justice 
of  the  peace  may  appoint  ;  a  copy  thereof  shall  be  left  with  the 
party  ;  if  no  person  shall  be  found  at  his  place  of  residence 
(domicile)  the  copy  shall  be  left  with  the  mayor  of  the  commune 
or  his  assistant  who  shall  mark  the  original  as  produced  to  him 
free  of  cost. 

The  bailiff  of  the  justice  of  the  peace  shall  not  be  at  liberty  to 
serve  documents  on  behalf  of  his  relatives  in  the  direct  line,  nor 
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for  his  brothers,  sisters,  or  those  related  to  him  by  marriage  in  the 
same  degree. 

Art.  5.  There  shall  be  one  day  at  least  between  the  date  of  the 
summons  and  the  date  fixed  for  appearance,  if  the  person  sued 
resides  within  a  distance  of  three  mjriametres ;  if  he  resides  beyond 
such  distance  one  day  shall  be  added  for  each  additional  three 
myriametres.  In  cases  where  the  above  intervals  of  time  have 
not  been  observed,  if  the  defendant  does  not  appear,  the  justice 
of  the  peace  is  to  order  that  he  shall  be  re-summoned,  and  the 
costs  of  the  first  summons  shall  fall  upon  the  plaintiff. 

Art.  6.  In  urgent  cases  the  justice  of  the  peace  may  dispense 
with  giving  the  before-mentioned  number  of  days'  notice,  and  may 
even  give  leave  to  summon  the  defendant  to  appear  on  any  day 
and  at  any  hour  that  he  shall  think  fit,  the  same  being  stated  in  his 
authority. 

Art.  7.  Parties  may  always  appear  voluntarily  before  a  justice 
of  the  peace,  in  which  case  he  may  adjudicate  upon  their  differences 
either  finally,  if  the  law  permits  it,  or  if  the  parties  consent,  or, 
subject  to  appeal,  if  he  is  not  the  justice  of  the  peace  having 
jurisdiction  over  the  parties  by  reason  of  the  defendant's  place  of 
abode  (domicile)  or  of  the  situation  of  the  matter  in  litigation. 

The  declaration  of  the  parties  who  apply  for  judgment  shall  be 
signed  by  them  or  mention  shall  be  made  of  the  fact  if  they 
cannot  sign. 

TITLE   2. 

As  TO  Hearings  before  Justices  of  the  Peace  and 
Appearance  of  Parties. 

Art.  8.  Justices  of  the  peace  shall  fix  and  publicly  notify  at 
least  two  dates  for  sittings  during  each  week  ;  they  shall  be  at 
liberty  to  hear  and  determine  suits  every  day,  even  on  Sundays 
and  holidays,  in  the  morning  and  afternoon.  They  shall  be  at 
liberty  to  hold  sittings  in  their  own  houses,  leaving  the  doors  open. 

Art.  9.  On  the  date  fixed  in  the  summons  or  agreed  upon  be- 
tween the  parties,  they  shall  appear  in  person  or  by  their  proxies 
before  being  at  liberty  to  put  forward  any  defence. 

Art.  10.  Parties  shall  be  bound  to  explain  themselves  with 
moderation  before  the  magistrate,  and  to  observe  in  all  respects 
the  demeanour  due  and  proper  in  a  Court  of  Justice  :  if  they 
should  be  found  wanting  in  this  respect  the  magistrate  shall  remind 
them  of  this  by  a  reproof  ;  in  case  such  reproof  be  ignored  they 
may  be  amerced  in  a  penalty  not  exceeding  ten  francs  with  the 
further  penalty  of  having  the  judgment  publicly  posted,  the 
number  of  posters  not  exceeding  the  number  of  communes  in 
the  canton. 

Art.  11.  In  the  event  of  the  magistrate  being  treated  with  dis 
respect  or  insulted,  he  shall  prepare  a  report  of  the  circumstances, 
and  shall  have  power  to  condemn  the  person  guilty  of  it  to  a  term 
of  imprisonment  not  exceeding  three  days. 
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Art.  12.  Judgments  provided  for  in  the  above  Articles  shall 
be  capable  of  being  executed  provisionally. 

Art.  13.  Parties  or  their  proxies  shall  be  allowed  to  be  heard 
in  opposition  to  statements  put  forward  by  their  opponents.  The 
action  shall  be  dealt  with  forthwith,  or  at  the  earliest  sitting  of 
the  magistrate  who,  if  he  considers  it  necessary,  shall  have  power 
to  order  the  documents  to  be  handed  over  to  him. 

Art.  14.  When  either  of  the  parties  pleads  forgery,  shall  deny 
handwriting,  or  shall  state  that  he  does  not  recognise  it,  the 
magistrate  shall  give  legal  effect  to  such  plea  ;  he  shall  initial  the 
document  and  shall  remit  the  action  to  the  Judges  within  whose 
jurisdiction  it  lies. 

Art.  15.  In  case  an  interlocutory  hearing  has  been  ordered  the 
action  shall  be  finally  tried,  at  the  latest,  within  four  months  from 
the  date  of  the  interlocutory  judgment.  After  this  lapse  of  time 
the  action  shall  be  abated,  the  judgment  given  declaring  the  rights  of 
the  parties  shall  be  dealt  with  on  appeal,  even  in  regard  to  matters 
in  which  the  magistrate  had  final  jurisdiction,  and  shall  be  annulled 
upon  the  application  of  the  party  interested.  If  the  action  is 
allowed  to  become  abated  owing  to  default  of  the  magistrate  he 
shall  be  liable  in  damages  to  the  party  injured. 

Art.  16.  (/«  France.)  Appeals  from  judgments  of  justices  of 
the  peace  shall  not  lie  after  three  months  dating  from  the  date  of 
service  of  notice  thereof  by  the  bailiff  to  the  justice  of  the  peace ^ 
or  by  such  other  person  as  he  may  have  appointed. 

[Art.  16.  Annulled  in  Belgium  by  the  Law  of  1841,  section  5^ 
sub-section  5,  reducing  the  period  within  which  appeals  from 
magistrates  must  be  brought  from  three  months  to  40  days.] 

Art.  17.  Judgments  of  justices  of  the  peace  up  to  a  total  of 
300  francs  (£12)  shall  be  capable  of  being  enforced  forthwith  in 
spite  of  appeal  and  without  the  necessity  of  finding  security  :  in 
other  cases  justices  shall  have  power  to  decree  provisional  execution 
of  their  judgments,  but  upon  the  terms  of  security  being  given. 

Art.  18.  a  minute  of  all  judgments  shall  be  entered  by  the 
Registrar  upon  the  Court  records,  and  shall  be  signed  by  the 
magistrate  who  tried  the  action,  and  by  the  Registrar. 

TITLE   3. 
As  TO  Judgments  by  Default  and  Oppositions  thereto. 

Art.  19.  If,  upon  the  date  set  out  in  the  summons,  either  of 
the  parties  does  not  appear  the  action  shall  be  heard  in  default, 
except  in  the  cases  provided  for  in  Article  5  in  which  re-summoning 
is  provided  for. 

Art.  20.  The  party  held  liable  by  default  may  carry  in  an 
opposition  within  three  days  of  receiving  notice  from  the  magis> 
trate's  bailiff  or  such  other  person  as  may  ha^e  been  appointed  by 
such  magistrate  for  the  purpose.  The  notice  of  opposition  shall 
contain  such  party's  reasons  and  a  summons  to  attend  at  the  next 
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sitting  of  the  magistrate,  regard  always  being  had  to  the  prescribed 
intervals  for  the  hearing  of  summonses  :  it  shall  also  set  out  the 
day  and  hour  for  appearance,  and  shall  be  served  or  notified  as 
provided  above. 

Art.  21.  If  the  magistrate  knows  of  his  own  knowledge  or  by 
statements  of  relatives,  neighbours,  or  friends  of  the  defendant 
made  to  him  at  the  hearing  of  the  action,  that  the  defendant  conld 
not  know  of  the  proceedings,  he  shall  have  power  in  giving  judgment 
by  default  to  fix  a  time  within  which  an  opposition  shall  be  lodged  ; 
and  in  case  an  adjournment  of  the  hearing  shall  not  have  been 
granted  as  of  course  or  upon  request  of  the  absent  party,  the  party 
in  default  may  be  relieved  from  the  fuU  consequences  of  his 
default  as  to  delay,  and  be  allowed  to  carry  in  an  opposition  on 
proving  that  by  reason  of  absence  or  serious  illness  he  could  have 
had  no  knowledge  of  the  proceedings. 

Art.  22.  Any  opposing  party  who  shall  allow  judgment  to  go 
against  him  by  default  a  second  time,  shall  not  be  allowed  to  carry 
in  a  fresh  opposition. 

TITLE   4. 

As  TO  Judgments  in  Actions  relating  to  Possession. 

Akt.  23.  {In  France.)  Actions  relating  to  possession  shall  not 
lie  unless  the  same  have  been  brought  within  a  year  of  the 
cause  of  action  arising,  by  those  who,  within  at  least  such  period 
of  one  year  have  been  in  peaceable  possession  of  the  property  by 
virtue  of  a  non-precarious  title. 

[Art.  23.  See  Law  of  26th  March,  1876,  Art.  5,  **  Jurisdiction 
so  far  as  regards  Belgium."] 

Art.  24.  If  the  right  to  possession  or  to  the  relief  claimed  is 
put  in  issue,  the  inquiry  to  be  ordered  shall  not  give  the  person 
holding  the  inquiry  power  to  make  a  final  order  in  regard  to  it. 

Art.  25.  Actions  relating  to  possession  of  corporeal  heredita- 
ments (ejectment),  shall  never  be  joined  with  those  relating  to 
title  to  property  therein. 

Art.  26.  The  plaintiff  in  an  action  setting  up  title  to  property, 
shall  no  longer  be  capable  of  bringing  an  action  for  asserting  bis 
right  to  possession  of  the  property. 

Art.  27.  The  defendant  in  an  action  of  ejectment  shall  not  be 
allowed  to  bring  an  action  setting  up  title  until  after  the  action  of 
ejectment  has  been  determined.  If  he  has  been  imsuccessful  in 
ejectment,  he  shall  not  be  at  liberty  to  proceed  in  a  claim  of  title 
until  he  has  completely  complied  with  any  terms  which  may  be 
imposed  upon  him.  If,  however,  the  successful  party  is  in  default 
in  complying  with  terms  imposed  upon  him,  the  magistrate  having 
jurisdiction  in  ejectment  may  fix  a  time  for  compliance  after  the 
expiry  of  which  the  action  to  declare  title  may  be  entertained. 
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TITLE  5. 

As  TO  InteriiOcutory  Judgments  and  theib 
Enforcement. 

Art.  28.  Interlocutory  judgments  shall  not  be  engrossed  and 
entered  when  they  have  been  given  after  hearing  both  sides,  and 
in  the  presence  of  the  parties.  In  case  the  judgment  orders  the 
doing  of  some  act  in  which  the  parties  are  required  to  take  part,  it 
shall  fix  the  place,  the  day  and  the  hour,  and  the  fixing  thereof  shall 
be  equivalent  to  a  summons  addressed  to  the  parties. 

Art.  29.  If  the  judgment  orders  an  investigation  by  experts, 
the  magistrate  shall  give  to  the  party  requiring  the  investigation  a 
subpoena  requiring  the  attendance  of  the  experts  ;  it  shall  state  the 
place,  the  day,  and  the  hour  for  attendance,  and  also  the  facts,  the 
reasons  for  and  the  scope  of  the  judgment  with  regard  to  the 
investigation  directed  to  be  made.  If  the  judgment  directs  an 
inquiry,  the  subpoena  shall  mention  the  date  of  the  judgment,  the 
place,  the  day  and  the  hour  when  the  inquiry  will  be  held. 

Art.  30.  On  every  occasion  when  a  justice  of  the  peace  visits 
the  place  in  dispute  (locus  in  quo),  either  for  the  purpose  of 
inspecting  it  or  for  hearing  witnesses,  he  shall  be  accompanied  by 
the  Begistrar,  who  shall  take  with  him  the  minutes  of  the  pre- 
paratory judgment. 

Art.  31.  There  shaU  be  no  right  of  appeal  against  interlocutory 
judgments  until  final  judgment  has  been  given,  and  then  only  in 
conjunction  therewith;  but  execution  under  interlocutory  judgments 
shall  not  prejudice  the  rights  of  parties  on  appeal,  and  they  shall 
not  be  bound  in  this  connection  to  make  any  protest  or  reservation. 
Appeals  from  interlocutory  judgments  are  allowable  before  final 
judgment  has  been  given.  In  this  case  the  interlocutory  judgment 
shall  be  engrossed  and  entered. 

TITLE  6. 
As  TO  Ordering  Security  to  be  Given. 

Art.  32.  If  on  the  first  day  for  appearance  the  defendant 
requires  security  to  be  given,  the  magistrate  shall  grant  such 
adjournment  as  may  be  necessary  according  to  the  place  where  the 
proposed  surety  resides  ;  the  summons  served  upon  the  surety  shall 
be  issued  without  its  being  necessary  to  notify  to  him  the  judgment 
which  orders  him  to  be  made  a  party  to  the  proceedings. 

Art.  33.  If  security  has  not  been  asked  for  on  the  first  day  for 
appearance,  or  if  the  summons  has  not  been  served  within  the  time 
provided,  judgment  shall  be  proceeded  with  in  the  principal  action 
without  delay,  the  demand  for  security  being  left  over  to  be  dealt 
with  separately. 

C.P.  p 
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TITLE  7. 

As  TO  Taking  the  Evidence  of  Witnesses. 

Art.  34.  If  the  parties  are  at  issue  upon  points  upon  which 
witnesses  could  throw  light,  and  which  the  justice  of  the  peace 
finds  to  be  relevant  and  admissible,  he  shall  order  such  evidence  to 
be  taken  and  shall  fix  precisely  the  scope  of  the  necessary  inquiry. 

Art.  35.  On  the  day  fixed,  the  witnesses  af  t«r  having  stated 
their  names,  professions,  ages,  and  places  of  abode,  shall  be  sworn 
to  tell  the  truth  and  shall  make  a  solemn  declaration  stating  whether 
they  are  related  to  either  of  the  parties,  and  if  so,  what  their  degree 
of  relationship  is,  and  whether  they  are  in  their  employ. 

Art.  36.  They  shall  be  heard  separately  in  the  presence  of  the 
parties  if  they  attend  ;  if  such  parties  have  any  objection  to  make 
against  either  of  the  witnesses  it  shall  be  made  before  they  give 
their  evidence,  and  signed  by  the  parties  objecting ;  if  they  are 
unable  to  sign,  a  note  shall  be  taken  of  the  fact ;  objections  shall 
not  be  received  after  the  evidence  has  commenced,  unless  they  are 
justified  in  writing. 

Art.  37.  The  parties  shall  not  be  allowed  to  interrupt  the 
witnesses  ;  after  the  giving  of  the  evidence,  the  magistrate  may,  at 
the  request  of  the  parties  or  of  his  own  motion,  put  to  the  witnesses 
such  questions  as  he  may  consider  proper. 

Art.  38.  In  all  cases  in  which  a  view  of  the  locua  in  quo  may  be 
useful  for  clearing  up  points  arising  upon  the  evidence,  and 
especially  in  actions  for  removal  of  boundary  marks,  fences,  etc., 
taking  possession  of  lands,  trees,  hedges,  ditches  or  other  enclosures, 
and  for  acts  done  in  regard  to  watercourses,  the  magistrate  shall 
visit  the  place  if  he  thinks  it  necessary,  and  may  order  witnesses 
to  be  examined  on  the  spot. 

Art.  39.  In  actions  subject  to  appeal  the  Registrar  shall  pre- 
pare a  minute  of  the  evidence  setting  forth  the  witnesses'  names, 
ages,  professions,  and  places  of  abode,  their  oath  to  tell  the  truth, 
their  declaration  as  to  relationship  to  either  of  the  parties  or 
employment  by  them,  and  any  objections  which  may  have  been 
made  against  them.  This  minute,  so  far  as  it  affects  each  witness, 
shall  be  read  over  to  him,  he  shall  sign  his  deposition  or  a  not« 
shall  be  made  upon  it  that  he  is  unable  to  sign.  The  minute  shall 
in  addition  be  signed  by  the  magistrate  and  the  Registrar.  Judg- 
ment shall  be  proceeded  with  forthwith  or  at  latest  at  the  next 
sitting  of  the  magistrate. 

Art.  40.  In  summary  cases  no  minute  need  be  prepared  ;  but 
the  judgment  shall  set  out  the  names,  ages,  professions  and  places 
of  abode  of  the  witnesses,  their  oath,  their  declaration  as  to  relation- 
ship or  employment,  the  complaints,  and  the  result  of  the  evidence. 


Digitized  by 


Google 


Views  of  Premises,  etc.  211 

TITLE  8. 

As  TO  Views  of  Premises,  etc. 

Art.  41.  When  the  question  at  issue  depends  either  upon 
proving  the  condition  of  the  premises  the  subject  of  litigation,  or 
upon  the  amount  of  the  damage  sustained,  the  magistrate  shall 
make  an  order  for  the  property  to  be  inspected  by  himself  in  the 
presence  of  the  parties. 

Art.  42.  If  the  object  of  the  view  or  the  appreciation  of  the 
result  thereof  involve  knowledge  of  circumstances  outside  the 
magistrate's  own  information,  he  shall  order  that  experts,  whom  he 
shall  name  in  the  same  order,  shall  accompany  him  on  the  view 
and  shall  give  their  opinions  ;  he  may  adjudicate  upon  the  matter 
there  and  then  without  leaving  the  spot.  In  cases  which  are 
subject  to  appeal,  a  minute  of  the  proceedings  at  the  view  shall  be 
prepared  by  the  Registrar,  who  shall  bear  testimony  to  the  oaths 
taken  by  the  experts.  The  minute  shall  be  signed  by  the 
Magistrate,  the  Registrar,  and  the  experts,  and  if  the  experts  are 
anable  to  sign,  mention  shall  be  made  of  the  fact. 

Art.  43.  In  cases  not  subject  to  appeal  no  minute  need  be 
prepared  ;  but  the  judgment  shall  state  the  names  of  the  experts, 
shall  refer  to  their  having  been  sworn,  and  shall  show  the  effect  of 
their  opinions. 

TITLE   9. 
As  to  Objections  to  Justices  of  the  Peace. 

Art.  44.  Justices  of  the  peace  may  be  objected  to  (1)  when 
they  have  a  personal  interest  in  the  matter  in  difference  ;  (2)  when 
they  are  related  to  either  of  the  parties  directly  or  by  marriage  up 
to  the  degree  of  cousin-german  inclusive  ;  (3)  if  during  the  year 
immediately  preceding  the  objection  there  shall  have  been  criminal 
proceedings  pending  between  him  and  either  of  the  parties  or  their 
spouses  or  their  own  relatives  or  relatives  by  marriage  in  the 
direct  line  ;  (4)  if  civil  proceedings  shall  be  pending  between  him 
and  either  of  the  parties  or  their  spouses  ;  (5)  if  he  shall  have 
given  a  written  opinion  upon  the  matter. 

Art.  45.  Parties  wishing  to  take  objection  to  the  competence  of 
justices  of  the  peace  shall  be  required  to  formulate  their  objections, 
stating  their  reasons,  and  putting  the  same  into  writing,  notice 
whereof  shall  be  served  by  a  bailiff  to  the  Registrar  of  the  justice 
of  the  peace,  who  shall  note  the  original  as  having  been  produced 
by  him.  The  fact  of  notice  having  been  given  shall  be  endorsed 
upon  the  original  and  copy  and  signed  by  the  party  or  his  special 
proxy.  The  copy  shall  be  filed  in  the  Registry  and  notice  thereof 
given  immediately  to  the  magistrate  by  the  Registrar. 
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i  Art.  46.  The  magistrate  is  required  within  two  days  to  set  out 

at  the  foot  of  such  document  his  declaration  stating  either  his 
consent  to  the  objection  or  his  refusal  to  abstain  from  acting,  with 
his  answers  to  the  reasons  for  the  objection. 

Art.  47.  Within  three  days  of  the  reply  of  the  magistrate  who 
refuses  to  abstain  from  acting,  or,  in  default  of  any  reply  by  him, 
the  objection  and  the  declaration  of  the  magistrate  shall  l)e 
forwarded  by  the  Begistrar  upon  the  request  of  the  more  vigilant 
party  to  the  State  Attorney  attached  to  the  Court  of  First  Instance 
within  the  district  of  which  the  justice  of  the  peace  exercises  his 
jurisdiction  ;  the  objection  shall  be  there  adjudicated  upon  finally 
within  eight  days  after  hearing  the  opinion  of  the  State  Attorney 
without  the  necessity  of  summoning  the  parties. 
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BOOK  II. 

AS  TO  JURISDICTION  OF  THE 
INFERIOR  COURTS. 

CONCILIATION    MEETINGS. 


TITLE   1. 
As  TO  Conciliation. 

Art.  48.  No  substantive  claim  arising  between  parties  capable 
of  negotiating  at  law  upon  a  subject  capable  of  being  negotiated 
upon,  shall  be  entertained  in  the  Courts  of  First  Instance  until  the 
defendant  has  first  had  an  opportunity  of  settling  matters  amicably 
before  the  justice  of  the  peace  or  until  the  parties  have  voluntarily 
appeared  before  him  with  this  object  in  view. 

Art.  49.  In  the  following  cases  the  parties  are  relieved  from  the 
preliminary  of  conciliation  : 

(1)  Claims  which  concern  the  State  and  the  Boyal  domains, 
Communes,  public  bodies,  infants,  persons  under  disability,  and 
curators  of  unclaimed  estates. 

(2)  Claims  which  necessitate  despatch  by  reason  of  their 
urgency. 

(3)  Claims  to  be  aUowed  to  intervene  in  proceedings  or  for 
security. 

(4)  Claims  in  commercial  cases. 

(5)  Claims  involving  the  liberty  of  the  subject  (habeaa  corpus)  ; 
injunctions  against  distraints  for  rent,  replevins,  or  arrears  of 
annuities  ;  and  those  of  solicitors  (avou^s)  for  payment  of  their 
charges. 

(6)  Claims  against  more  than  one  person  having  the  same 
interest. 

(7)  Claims  with  regard  to  proving  the  authenticity  of  docu- 
ments ;  the  conduct  of  and  complaints  against  magistrates ; 
adjournments  or  dismissals ;  seizure  of  goods  of  third  parties 
under  distress  for  rent  and  distraints  generally  ;  genuine  offers  (of 
compromise)  ;  the  return  of  documents  of  title  ;  the  communica- 
tion of  their  contents  ;  the  separation  of  goods  as  between  husband 
and  wife  ;  guardianships  and  curatorships  ;  and  in  fact  all  cases 
excepted  by  law. 

Art.  50.  The  defendant  shall  be  summoned  to  a  conciliation 
meeting— 

(1)  In  causes  either  personal  or  real  before  the  justice  of  the 
peace  of  his  place  of  domicile  ;  if  there  are  two  defendants  before 
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the  magistrate  having  jurisdiction,  in  the  place  of  domicile  of  one 
of  them  at  the  option  of  the  plaintiff. 

(2)  In  causes  where  corporations  are  concerned,  other  than  com- 
mercial companies,  provided  there  he  one,  before  the  magistrate 
having  jurisdiction  where  it  is  established  (carries  on  business). 

(3)  In  causes  relating  to  successions,  upon  demand  made  by 
heirs  or  next-of-kin  up  to  the  time  of  actual  distribution  ;  upon 
demand  made  by  creditors  of  the  deceased  before  distribution  ; 
upon  demands  made  as  to  carrying  out  a  testator's  dying  disposi- 
tions, up  to  the  time  of  final  judgment  before  the  magistrate  of  the 
district  in  which  the  succession  is  opened. 

Art.  51.  The  return  day  in  the  summons  shall  be  at  least  three 
days  after  its  issue. 

Art.  52.  The  summons  shall  be  served  by  the  bailiff  attached  to 
the  Court  of  the  magistrate  having  jurisdiction  over  the  defendant ; 
it  shall  state  in  concise  terms  the  object  of  the  conciliation 
meeting. 

Art.  53.  Parties  shall  appear  in  person  or,  if  prevented  from  so 
doing,  by  proxy. 

Art.  54.  At  the  time  of  appearance  the  plaintiff  may  explain 
and  even  increase  his  claim,  and  the  defendant  may  formulate  such 
counterclaim  as  he  may  consider  desirable  ;  the  minute  to  be  pre- 
pared shall  contain  the  terms  of  the  compromise,  if  made  ;  in  the 
contrary  event,  it  shall  state  in  a  concise  manner  that  the  parties 
have  been  unable  to  come  to  any  agreement. 

Art.  55.  If  one  of  the  parties  requests  his  opponent  to  put 
himself  under  oath,  the  magistrate  shall  take  the  sworn  evidence  or 
shall  record  the  refusal  to  be  put  under  oath. 

Art.  56.  Whichever  of  the  parties  fails  to  appear  shall  be  fined 
10  francs,  and  shall  be  refused  judicial  relief  in  the  circumstances 
until  the  fine  is  paid. 

Art.  57.  A  conciliation  summons,  shall  stop  the  running  of  the 
period  of  prescription,  but  interest  shall  continue  to  run  in  each 
case,  provided  that  the  claim  is  made  within  the  month  dating 
from  the  day  of  non-appearance  or  of  the  failure  to  reach  a 
compromise. 

Art.  58.  In  the  event  of  one  of  the  parties  not  appearing,  a 
note  shall  be  entered  of  the  fact  upon  the  register  kept  at  the 
Registry  of  the  justice  of  the  peace  and  upon  the  original  or  copy 
of  the  summons,  without  its  being  necessary  to  prepare  a  formal 
minute. 

TITLE    2. 
As  TO  Writs  of  Summons. 

Art.  59.  The  magistrate  having  jurisdiction  in  the  place  of 
abode  of  the  defendant  is  alone  competent  to  entertain  an  action 
with  such  qualifications  and  exceptions  as  are  provided  by  law.     If 
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there  are  several  defendants,  the  action  shaU  be  tried  at  the 
plaintifTs  option  by  the  magistrate  having  jurisdiction  in  the  place 
of  abode  of  one  of  them  ;  when  such  place  of  abode  cannot  be 
ascertained,  the  actual  place  of  residence  may  be  taken  in  lieu 
thereof. 

Art.  59.  {In  France,)  In  personal  actions  the  defendant  shall  be 
summoned  to  appear  before  the  Court  exercising  jurisdiction  in  the 
place  of  his  abode  (domicile),  and  if  he  has  no  regular  place  of 
abode,  in  the  place  where  he  is  living.  If  there  are  several  defen- 
dants, then  at  the  place  of  abode  of  one  of  them  at  the  option  of 
the  plaintiff.  In  real  actions,  in  the  Court  exercising  jurisdiction 
in  the  place  where  the  property  is  situate  which  is  the  subject  of 
litigation.  In  mixed  actions,  either  before  the  Judge  of  the  place 
where  the  property  is  or  where  the  defendant  resides.  In  actions 
against  corporations,  before  the  Judge  of  the  place  where  it  is 
established  (carries  on  business).     In  suits  relating  to  successions 

(1)  in  cases  of  claims  between  heirs  up  to  the  time  of  distribution 
inclusive  ;  (2)  in  cases  of  claims  made  by  creditors  of  the  deceased 
before  the  distribution  ;  (3)  in  cases  of  claims  relating  to  the 
carrying  out  of  d3ring  dispositions,  up  to  the  time  of  final  judg- 
ment, in  the  Court  of  the  place  where  the  succession  is  opened. 
In  bankruptcy  matters,  before  the  Judge  of  the  bankrupt's  place 
of  abode.  In  actions  on  guarantees,  before  the  Judge  in  whose 
Court  the  principal  action  is  pending,  and  lastly,  in  case  of 
choice  of  venue  for  the  performance  of  an  act,  in  the  Court  of  the 
place  of  such  venue  or  before  the  Court  of  the  actual  place  of 
abode  of  the  defendant  in  accordance  with  the  provisions  of 
Article  111  of  the  Civil  Code. 

(Note  :  the  remainder  of  this  Article  is  amended,  so  far  as 
Belgium  is  concerned,  by  the  Law  of  25th  March,  1876, 
Articles  41 — 43  and  46 — 60  abolishing  the  distinction  between 
real,  personal,  and  mixed  actions,  and  replacing  these  by  actions 
relating  to  movables  and  immovables.) 

Art.  60.  {In  France.)  Claims  for  fees  by  ministerial  officers 
shall  be  made  in  the  Court  of  the  district  where  the  fees  have  been 
incurred. 

Art.  60.  (This  Article  is  repealed  in  Belgium  by  Article  2  of 
the  Law  of  25th  March,  1876,  giving  justices  of  the  peace 
jurisdiction  in  all  civil  actions  up  to  300  francs.) 

Art.  61.  The  writ  of  summons  shall  contain  (1)  the  date  of 
the  day,  month  and  year,  the  names,  profession  and  place  of 
abode  of  the  plaintiff,  the  appointment  of  the  solicitor  having 
power  to  represent  him,  at  whose  address  the  place  for  service  of 
all  notices,  etc.,   shall   be  unless  the   writ  otherwise  provides*; 

(2)  the  names,  place  of  residence  and  registered  address  of  the 
bailiff,  the  names  and  residence  of  the  defendant,  and  a  statement 
as  to  with  whom  a  copy  of  the  notice  is  intended  to  be  left  ; 

(3)  the  object  of  the  claim  and  a  concise  statement  of  the 
grounds  thereof  ;  (4)  a  statement  showing  what  Court  has  juris- 
diction to  entertain  the  claim  and  within  what  time  appearance 
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must  be  entered  :  and  the  whole  of  these  formalities  must  be 
complied  with  under  penalty  of  the  writ  being  void  and  of  no 
effect. 

Art.  62.  In  the  event  of  a  bailiff  having  to  serve  the  writ  oat 
of  his  district,  only  one  day's  expenses  at  most  shall  be  paid 
to  him. 

Art.  63.  Except  by  special  leave  of  the  President  of  the  Court 
no  such  writ  shall  be  served  on  any  day  which  is  a  legal 
holiday. 

Art.  64.  In  real  or  mixed  actions  the  writs  shall  set  out 
particulars  of  the  hereditament,  the  commune,  and  so  far  as 
possible  the  part  of  the  commune  where  the  same  is  situate,  and 
two  at  least  of  its  boundaries  and  abuttals ;  if  the  question  has 
reference  to  Government  property,  farm  lands  or  small  holdings 
it  shall  be  sufficient  to  set  out  the  name  and  situation  thereof  ; 
the  whole  of  these  conditions  being  observed  under  penalty  of  the 
whole  proceeding  being  void. 

Art.  65.  There  shall  be  left  with  the  writ  a  copy  of  the  minute 
as  to  no  conciliation  agreement  having  been  reached  or  a  copy  of 
the  note  of  non-appearance  under  penalty  of  its  being  held  void  ; 
and  there  shall  also  be  left  with  it  a  copy  of  the  documents  or  of  an 
extract  from  the  documents  upon  which  the  claim  is  based  ;  in 
default  of  leaving  these  copies,  those  which  the  plaintiff  is 
required  to  supply  in  the  course  of  the  proceedings  shall  not  be 
allowed  on  taxation. 

Art.  66.  A  bailiff  shall  not  act  on  behalf  of  his  relatives, 
either  direct  or  by  marriage,  and  those  of  his  wife  in  the 
direct  line,  nor  for  his  collateral  relatives  or  those  collaterally 
related  to  him  by  marriage  down  to  the  degree  of  issue  of  cousins- 
german  inclusive  ;  subject  to  the  penalty  that  if  any  acts  are 
committed  by  him  in  breach  of  this  the  whole  proceeding  shall  be 
void. 

Art.  67.  Bailiffs  must  put  at  the  foot  of  the  original  and  the 
copy  of  the  writ  the  cost  thereof,  subject  to  liability  to  be  fined 
five  francs,  payable  at  the  moment  of  registration. 

Art.  68.  All  writs  shall  be  served  personally  or  by  leaving 
them  at  the  party's  place  of  abode,  but  if  the  bailiff  is  unable  to 
find  the  person  or  any  of  his  relations  or  servants  at  his  place  of 
abode  he  must  forthwith  leave  the  copy  with  a  neighbour,  who 
shall  sign  the  original ;  if  such  neighbour  cannot  or  will  not  sign, 
the  bailiff  must  leave  the  copy  with  the  mayor  of  the  commune  or 
his  deputy,  who  shall  note  the  original  as  having  been  produced 
to  him,  without  fee.  The  bailiff  is  to  make  a  note  of  all  these 
circumstances  as  well  upon  the  original  as  upon  the  copy. 

Art.  69.  There  shall  be  summoned — 

(1)  The  State ;  when  the  claim  has  reference  to  public  property 
or  to  rights  over  public  property,  service  being  made  personally 
upon  the  Prefect  of  the  Department  where  the  Court  sits  which 
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has  jurisdiction  in  the  matter,  or  by  leaving  the  summons  at  his 
place  of  abode. 

(2)  The  Public  Treasury,  by  service  either  personally  upon  or 
at  the  oflSce  of  the  Treasury  agent. 

(3)  The  Public  Offices  and  Government  establishments,  by 
leaving  the  summons  at  their  principal  office  within  the  district 
where  the  seat  of  Government  is  situate,  and  in  other  districts 
personally  upon  and  at  the  office  of  the  local  representative. 

(4)  The  King,  for  his  domains,  by  service  on  the  Attorney 
Boyal  (Procureur  Royal)  of  the  division  of  the  county. 

(5)  The  Commune,  by  service  personally  upon  or  by  leaving  the 
summons  at  the  place  of  abode  of  the  mayor. 

In  the  above  cases  the  original  shall  be  endorsed  by  the  person 
with  whom  the  copy  is  left ;  in  the  event  of  absence  or  refusal  of 
the  person  to  be  served,  the  endorsement  shall  be  made  either  by 
the  justice  of  the  peace  or  the  Attorney  Royal  (Procureur  Royal) 
attached  to  the  Court  of  First  Instance,  with  whom  in  these  cases 
the  copy  is  left. 

(6)  Commercial  partnerships,  provided  they  have  one,  by  leaving 
the  will  at  their  principal  office  or  place  of  business ;  and  if  they  have 
no  principal  office  or  place  of  business,  then  personally  upon  or  by 
leaving  the  same  at  the  place  of  abode  of  one  of  the  partners. 

(7)  Bodies  of  creditors  and  committees  of  inspection  of 
creditors,  by  service  personally  upon  or  by  leaving  the  summons  at 
the  place  of  abode  of  one  of  the  trustees  (syndics)  or  managers. 

(8)  In  the  case  of  persons  having  no  known  place  of  abode  in 
Belgium  (France),  instead  of  at  their  actual  place  of  residence, 
the  writ  shall  be  affixed  to  the  door  of  the  main  entrance  to  the 
Court  in  which  the  suit  is  pending  ;  a  second  copy  being  served 
upon  the  Attorney  Royal  (Procureur  Royal),  who  shall  endorse 
the  original  with  a  note  of  such  service. 

(9)  This  has  been  superseded  in  Belgium  by  the  Law  of 
1st  April,  1814,  conceived  as  follows  : 

(1)  Service  of  notices  upon  persons  having  no  place  of  abode 

in  Belgium  shall  be  made  by  edict  and  letters  missive  in 
the  following  manner  :  The  bailiff  shall  affix  the  notice 
upon  the  door  of  the  Superior  Court  of  Justice  or  of 
the  Court  having  jurisdiction  in  the  matter,  and  he  shall 
send  a  duplicate  enclosed  in  an  envelope  by  ordinary 
post  prepaid  to  the  place  of  residence  of  the  person  who 
is  affected  by  the  notice. 

(2)  If  the  residence  is  unknown,  an  extract  of  the  notice  shall 

be  insert-ed  in  a  newspaper  circulating  within  the  district 
of  such  Superior  Court  or  Court  having  jurisdiction  in 
the  matter,  and  if  there  is  no  newspaper  circulating 
within  such  district,  then  in  a  newspaper  circulating  in 
the  department  (county)  : 

(3)  Provided  nevertheless  that  all  such  notices  may  be  served 

upon  the  party  personally,  if  he  shall  for  the  time  being 
be  in  Belgium. 
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(9)  (Applicable  in  Fratice  only  pursuant  to  Law  of  1 1th  May, 
1900).  Persons  residing  in  French  territory  outside  Europe  and 
Algeria,  and  persons  established  in  countries  which  are  under  the 
protectorate  of  France  other  than  Tunis,  at  the  official  place 
occupied  by  the  District  Attorney  (Procureur  de  la  B^publique) 
in  the  Court  in  which  the  action  is  brought,  who  shall  countersign 
the  original,  and  forthwith  forward  a  copy  to  the  chief  of  the 
judicial  administration  of  the  colony  or  protectorate. 

(10)  As  to  persons  living  abroad  at  the  same  official  place,  the 
District  Attorney  forwarding  the  copy  subject  to  the  same  con- 
ditions to  the  Ministry  for  Foreign  Affairs  or  to  such  other 
authority  as  shall  be  determined  by  the  diplomatic  treaties  or 
conventions  in  force  with  the  particular  country. 

Art.  70.  In  default  of  strict  observance  of  the  terms  of  the  last 
two  preceding  Articles  the  whole  proceeding  shall  be  void. 

Art.  71.  If  a  writ  is  declared  void  owing  to  the  bailiff's  default, 
he  may  be  condemned  to  pay  all  the  expenses  connected  there- 
with and  the  proceedings  which  have  been  annulled,  without 
prejudice  to  the  right  of  the  party  damnified  also  to  claim  damages 
against  him  according  to  the  circumstances. 

Art.  72.  The  ordinary  length  of  return  to  the  writ  for  those 
residing  in  Belgium  shall  be  eight  days.  In  cases  which  require 
expedition  the  magistrate  may,  by  order  made  upon  request  of  one 
of  the  parties,  give  leave  to  summon  at  short  notice. 

Art.  73.  (/w  Ftmtce.)  If  the  person  served  resides  outside 
Continental  France,  the  time  limited  shall  be  :  (1)  For  persons 
living  in  Algeria,  in  the  British  Isles,  in  Italy,  in  the  Kingdom  of 
the  Netherlands,  and  in  States  or  Confederations  adjoining  France, 
one  month.  (2)  For  those  living  in  other  States  of  Europe, 
on  the  Mediterranean  or  Black  Sea  Coasts,  two  months.  (3)  For 
those  living  outside  Europe  beyond  the  Straits  of  Malacca  and 
the  Sound  and  this  side  of  Cape  Horn,  five  months.  (4)  For 
those  living  beyond  the  Straits  of  Malacca  and  the  Sound  and 
beyond  Cape  Horn,  eight  months.  The  periods  above  limited 
shall  be  doubled  so  far  as  regards  lands  beyond  the  seas  in  case  of 
a  naval  war. 

Art.  73.  If  the  person  summoned  resides  out  of  Continental 
Belgium  (France)  the  length  of  return  to  the  summons  shall  be  : 

(1)  For  those  residing  in  Corsica,  the  Isle  of  Elba,  or  of 
Capraja,  in  England,  and  in  States  within  the  same  limits  as 
France,  two  months. 

(2)  For  those  living  in  other  European  countries,  four 
months. 

(3)  For  those  living  out  of  Europe  this  side  the  Cape  of  Good 
Hope,  six  months  ;  and  for  those  living  beyond,  one  year. 

Art.  74.  If  a  writ  of  summons  is  served  upon  a  person 
residing  out  of  France  (Belgium),  but  temporarily  present  there, 
only  the  usual  length  of  return  shall  be  fixed  therein,  unless  the 
Court,  if  it  shall  consider  necessary,  extends  such  time. 
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TITLE    3. 

As  TO  THE  Nomination  op  Solicitors  (Avoues)  and 
Defences. 


Akt.  75.  The  defendant  shall  be  required  within  the  time  to 
elapse  before  the  return  day  to  nominate  a  solicitor  (avou^)  ; 
this  shall  be  done  by  an  intimation  to  that  effect  to  be  communi-^ 
cated  by  such  solicitor  to  the  solicitor  of  the  opposing  party. 
Neither  the  plaintiff  nor  defendant  shall  be  at  liberty  to  revoke 
his  appointment  of  a  solicitor  without  appointing  another  in  his 
place.  Proceedings  had  and  judgments  obtained  against  the  dis- 
charged solicitor,  if  he  has  not  been  replaced  by  another,  shall 
be  valid. 

Art.  76.  If  a  short  return  has  been  granted  for  the  writ  of 
summons,  the  defendant  may,  on  the  day  of  appearance,  put 
forward  a  solicitor  to  represent  him  who  shall  be  admitted  to  right 
of  audience,  and  this  judgment  shall  not  be  revoked  ;  the  solicitor 
shall,  during  the  day,  formally  complete  his  appointment,  and  in 
default  of  this  the  order  empowering  him  to  act  shall  be  revoked 
at  his  expense. 

Art.  77.  Within  fifteen  days  of  the  appointment  the  defendant 
shall  cause  a  statement  of  his  defence,  signed  by  his  solicitor,  to 
be  served,  the  same  containing  an  offer  to  give  inspection  of  the 
documents  relied  upon  in  support  thereof  either  at  a  place  to 
be  appointed  by  agreement  between  the  solicitors  or  at  the 
Registry. 

Art.  78.  Within  the  following  eighteen  days  the  plaintiff  shall 
cause  his  reply  to  the  defence  to  be  served. 

Art.  79.  If  the  defendant  has  not  served  his  defence  within  the 
period  of  fifteen  days,  the  plaintiff  shall  be  at  liberty  to  proceed 
with  his  claim  by  simply  giving  notice  through  his  solicitor  to  the 
solicitor  of  his  opponent  of  intention  so  to  do. 

Art.  80.  After  the  expiration  of  the  time  allowed  to  the 
plaintiff  to  put  in  his  reply,  the  more  vigilant  party  shall  be  at 
liberty  to  proceed  with  the  hearing  upon  a  simple  notice  of  inten- 
tion to  be  given  by  his  solicitor  to  the  solicitor  of  his  opponent  ; 
and  the  plaintiff  may  even  proceed  to  a  hearing  after  delivery  of 
the  defence  and  without  replying  to  it. 

Art.  81.  No  other  documents  or  contentions  shall  be  admitted 
in  evidence. 

Art.  82.  In  all  cases  in  which  proceedings  are  allowed  to  pro- 
ceed upon  a  notice  given  by  the  solicitors  to  each  other,  only  one 
of  such  notices  shall  be  allowed  on  taxation  to  each  party. 
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TITLE  4. 

As    TO    Communication    op    Proceedings    to 
Governmental  Departments. 

Art.  83.  The  Attorney  Royal  (Procureur  Royal)  shall  be 
served  with  notice  of  the  following  proceedings  : 

(1)  Those  having  relation  to  the  preservation  of  the  public  peace 
to  the  rights  of  State,  the  public  domains,  the  communes,  public 
institutions,  and  the  administration  of  charitable  legacies. 

(2)  Those  having  relation  to  the  liberty  of  the  subject  and  to 
the  administration  of  guardianships. 

(3)  Pleas  to  the  jurisdiction  of  judges  and  magistrates. 

(4)  Those  relating  to  control  over  judges  and  magistrates,  and 
to  objections  to  the  jurisdiction  and  prohibition  to  act  on  the 
ground  of  relationship  either  direct  or  by  marriage. 

(5)  In  cases  of  citing  judges  to  answer  for  their  acts. 

(6)  Actions  by  married  women  not  sanctioned  by  their  husbands 
or,  when  the  proceedings  have  relation  to  their  marriage  portions, 
where  the  parties  were  married  under  the  marriage  portion 
regimen  (regime  dotal)  actions  by  and  against  infants  and  generally 
in  all  actions  in  which  one  of  the  parties  defends  by  a  curator. 

(7)  In  actions  concerning  or  having  reference  to  parties  outside 
the  jurisdiction  the  Attorney  Royal  (Procureur  Boyal)  may,  how- 
ever, intervene  if  he  considers  such  inten'ention  to  be  necessary  : 
and  the  Court  may  of  its  own  motion  and  of  right  direct  such 
intervention. 

Art.  84.  In  the  event  of  the  Attorney  Royal  (Procureur 
Royal)  and  his  substitute  being  absent  or  unable  to  intervene, 
they  shall  be  represented  by  one  of  the  Judges  or  Magistrates  or 
their  substitutes  (*.«.,  advocates  according  to  their  order  on  the 
Roll,  or  failing  them,  solicitors  according  to  the  date  of  their 
admission). 

TITLE  5. 

As  TO  Sittings  op  the  Court,  their  Publicity, 
AND  Control. 

Art.  85.  Parties  shall  be  allowed  to  defend  actions  in  person 
assisted  by  their  solicitors  ;  the  Court,  however,  shall  be  entitled 
to  deprive  them  of  this  right  if  it  considers  that  by  reason  of 
excitement  or  inexperience  they  are  incapable  of  presenting  their 
case  with  propriety  or  with  the  clearness  necessary  to  enable  the 
Judges  or  Magistrates  to  glean  the  necessary  information  properly 
to  try  the  case. 

Art.  80.  {In  France.)  Parties  shall  not  be  aUowed  to  instruct 
for  their  defence,  whether  verbal  or  written,  even  under  cover  of 
obtaining  an  opinion  from  them  in  consultation,  Judges  in  active 
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serrice,  district  attorneys  (procureur  gen^raux),  advocates  general, 
King's  counsellors,  or  their  respective  substitutes,  even  in  Courts 
other  than  those  in  which  they  perform  their  official  functions, 
provided  nevertheless  that  the  above-mentioned  functionaries 
shall  be  at  liberty  to  plead  their  own  personal  causes  and  those  of 
their  respective  wives,  and  direct  relations  either  by  blood  or 
marriage,  and  their  wards. 

Art.  86  (abrogated  in  Belgium  and  replaced  by  the  Law  of 
18th  June,  1869,  Articles  177  and  178)  which  is  practically  the 
same  as  that  in  force  in  France  except  that  it  applies  also  to 
Begistrars. 

Art.  87.  The  pleading  shall  be  in  public  except  in  such  cases  as 
the  law  provides  it  shall  take  place  in  private.  The  Court  shall, 
however,  be  at  liberty  to  order  the  hearing  to  take  place  in 
camerA,,  if  a  public  hearing  would  be  likely  to  lead  to  a  public 
scandal  or  grave  inconvenience,  but  in  such  case  the  Court  shall 
consider  the  matter  judicially  and  give  an  account  thereof  to  the 
Attorney-General  of  the  Royal  Court,  and  if  the  cftuse  is  pending 
in  a  Boyal  Court  then  to  the  Minister  of  Justice. 

Art.  87  (abrogated  in  Belgium  and  replaced  by  the  Constitu- 
tion Article  96)  providing  for  hearings  in  camerA  except  in  actions 
affecting  the  press  or  relating  to  political  offences. 

Art.  88.  All  persons  taking  part  in  the  business  of  Courts 
sitting  for  judicial  business  shall  be  uncovered,  shall  preserve  a 
respectful  bearing,  and  shall  keep  silence  ;  directions  given  by 
the  President  of  the  Court  for  the  maintenance  of  order  shaU  be 
punctually  and  instantly  obeyed.  The  same  rules  shall  apply  to 
proceedings  in  all  places  where  the  Judges  or  Magistrates  or 
Attorney  Royal  (Procureur  Royal)  exercise  the  functions  of 
their  offices. 

Art.  89.  If  one  or  more  persons  shall  interrupt  the  proceedings, 
irrespective  of  whom  they  may  be,  or  make  signs  of  approval  or 
disapproval  either  with  regard  to  the  pleading  of  the  parties  or  the 
remarks  of  the  Judges  or  Magistrates,  or  of  the  Court  officials  with 
regard  to  the  examination,  directions  or  orders  of  the  President, 
Commissary,  Magistrate,  or  Attorney  Royal  (Procureur  Royal),  or 
*with  regard  to  any  judgment  or  order  made  by  them,  or  cause  or 
incite  to  disorder  in  any  manner  whatsoever,  and  if  after  notice  by 
the  ushers  they  do  not  forthwith  preserve  order,  they  shall  be 
ordered  to  retire,  and  persons  resisting  ejection  shall  be  arrested 
and  imprisoned  for  twenty-four  hours  ;  they  shall  be  admitted  to 
the  prison  upon  production  of  an  order  by  the  President,  which 
fact  shall  be  entered  upon  the  minutes  of  the  sitting  of  the 
Court. 

Art.  90.  If  the  difficulty  is  occasioned  by  an  officer  of  the 
Court,  he  may,  in  addition  to  incurring  the  penalties  above  alluded 
to,  be  suspended  from  his  office  ;  the  suspension  for  the  first 
offence  not  exceeding  three  months.  The  judgment  shall  be 
put  into  execution  provisionally  as  well  in  this  case  as  in  the  case 
contemplated  by  the  last  preceding  Article. 


Digitized  by 


Google 


222     Code  of  Civil  Procedure  (Translation). 

Art.  91.  Those  who  iasult  Judges,  Magistrates,  or  other  officers 
of  the  Court,  or  officers  of  justice  whilst  performing  the  functions 
of  their  office,  shall,  by  order  of  the  President  of  the  Court,  of 
the  Commissary  Judge,  or  of  the  Procureur  General  (District 
Attorney),  each  one  in  the  district  over  which  he  has  police  juris- 
diction, be  immediately  arrested  and  lodged  in  prison  ;  he  shall 
be  examined  within  twenty-four  hours  and  condemned  by  the 
Court,  upon  inspection  of  the  minute  which  evidences  the  offence, 
to  imprisonment  not  to  exceed  one  month  and  to  a  fine  not  less 
than  25  francs  and  not  exceeding  300  francs.  If  the  offender 
cannot  be  arrested  at  the  moment  the  Court  shall,  within  twenty- 
four  hours,  condemn  him  to  the  above  pains  and  penalties,  pro- 
vided always  that  the  person  so  condemned  shall,  on  submitting  to 
arrest,  be  at  liberty  to  put  forward  notice  of  opposition  within  ten 
days  from  the  date  of  the  judgment. 

Art.  92.  If  the  offences  committed  are  punishable  criminally  or 
by  loss  of  civil  rights  the  person  summoned  shall  be  brought  under 
arrest  before  the  Court  having  jurisdiction  to  be  proceeded  against 
according  to  the  regulations  provided  by  the  Criminal  Code. 


TITLE  6. 

As    TO    THE    DeLIBEBATIONB   OP   JUDQES   AND     WRITTEN 

Judgments. 

Art.  93.  The  Court  may  ofder  the  documents  to  be  deposited 
in  Court  to  be  considered  and  a  report  prepared  upon  them  by  a 
Magistrate  to  be  named  in  the  judgment  or  order,  with  a  direction 
as  to  the  date  upon  which  the  report  shall  be  made. 

Art.  94.  The  parties  and  their  representatives  shall  be  bound 
to  comply  with  the  order  directing  the  deliberations  without  any 
necessity  for  such  order  to  be  drawn  up  or  served  and  without 
their  being  summoned  ;  if  either  party  shall  not  forward  his 
documents  the  action  shall  be  decided  upon  the  documents  of  the 
other  party. 

Art.  95.  If  the  matter  does  not  appear  to  be  susceptible  of 
being  decided  upon  the  arguments  of  counsel  or  deliberations 
between  the  Judges,  the  Court  shall  order  that  it  be  investigated 
by  means  of  written  statements  from  each  side,  in  order  that  the 
report  may  be  made  upon  these  statements  by  one  of  the  magis- 
trates to  be  named  in  the  decree.  No  matter  shall  be  allowed  to 
be  dealt  with  in  this  manner  except  by  an  order  made  at  the 
hearing,  and  by  the  votes  of  the  majority  of  the  Judges. 

Art.  96.  Within  fifteen  days  from  service  of  the  judgment  the 
plaintiff  shall  cause  to  be  served  upon  his  opponent  the  notice  of 
appeal  (if  any)  setting  forth  his  grounds.  It  shall  be  concluded  by  a 
memorandum  containing  record  of  the  documents  produced  in  sup- 
port of  it ;  the  plaintiff  is  required  within  the  twenty-four  hours 
following  this  service  to  produce  at  the  Registry,  and  cause  to  be 
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served  upon  his  opponent,  a  list  of  the  documents  upon  which  he 
intends  to  rely. 

Art.  97.  Within  fifteen  days  of  the  production  of  documents 
by  the  plaintiff  at  the  Registry,  the  defendant  shall  inspect  the 
same,  and  shall  cause  his  reply  to  be  served,  with  a  note  at  the 
foot  setting  out  a  list  of  the  documents  upon  which  he  relies. 
Within  twenty-four  hours  of  this  service  he  shall  prove  such 
production  at  the  Registry,  and  shall  likewise  produce  his  own 
documents  and  serve  a  notice  upon  his  opponent  of  having  done 
so.  In  cases  in  which  there  are  several  defendants,  if  they  all 
have  different  solicitors  and  different  interests,  they  shall  all 
be  allowed  the  same  length  of  time  ^is  is  above  provided  to  enable 
them  to  inspect  and  take  cognisance  of  the  documents  of  the 
other  side,  to  reply  thereto,  and  to  produce  for  inspection  their 
own  documents.  The  production  shall  be  made  to  the  parties 
successively,  the  first  in  point  of  time  having  production  first  made 
to  him. 

Art.  98.  If  the  plaintiff  has  not  produced  his  documents 
within  the  time  provided,  the  defendant  shall  make  his  production 
at  the  Registry  as  provided  above  ;  the  plaintiff  shall  not  have 
more  than  eight  days  within  which  to  inspect  and  take  cognisance 
of  them,  and  to  bring  in  documents  to  contradict  them  ;  this  time 
having  expired,  judgment  shall  be  proceeded  with  upon  the 
documents  produced  by  the  defendant. 

Art.  99.  Should  the  defendant  fail  to  produce  his  documents 
within  the  time  limited,  judgment  shall  be  proceeded  with  upon 
the  documents  produced  by  the  plaintiff. 

Art.  100.  If  any  of  the  times  above  fixed  expire  without 
any  of  the  defendants  having  inspected  or  taken  cognisance  of 
the  documents,  judgment  shall  be  proceeded  with  upon  such 
documents  as  shall  have  been  produced. 

Art.  101.  Failing  production  being  made  by  the  plaintiff  the 
first  defendant  in  order  shall  notify  his  production  to  the 
Registrar,  and  the  investigation  shall  be  continued  as  provided 
above. 

Art.  102.  If  either  of  the  parties  desire  to  produce  fresh 
documents,  this  shall  be  done  at  the  Registry,  accompanied  by  a 
list  containing  particulars  of  the  documents  which  are  to  be  served 
upon  the  solicitor  of  the  opposite  parties  without  any  fresh 
request  for  production  or  writings  of  any  kind  under  penalty  of 
such  documents  being  excluded,  even  although  the  fresh  document 
may  contain  new  evidence. 

Art.  103.  The  other  party  shall  have  eight  days  within  which 
to  inspect  and  take  cognisance  of  the  documents,  and  to  bring  in 
his  reply,  which  may  not  exceed  six  sheets  in  length. 

Art.  104.  The  solicitors  shall  certify  at  the  foot  of  the 
originals  and  copies  of  all  their  notices  and  documents  the  number 
of  sheets  contained  in  them,  and  this  shall  also  be  set  out  in  the 
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record  of  documents  relied  upon,  under  penalty  of  such  documents 
being  excluded  from  allowance  on  taxation. 

Art.  105.  No  notices  or  documents,  except  such  as  are  pro- 
vided for  in  this  title,  shall  be  allowed  upon  taxation  of  the  costs. 

Art.  106.  Inspection  of  documents  shall  be  made  at  the 
Registry,  and  shall  be  proved  by  acknowledgments  to  be  given  by 
the  solicitors,  which  shall  be  dated. 

Art.  107.  If  the  solicitors  do  not  prove  their  respective  pro- 
ductions of  documents  within  the  time  limited,  the  Registrar  shall 
issue  a  certificate,  and  the  hearing  shall  proceed  by  the  giving  of 
judgment  in  spite  of  such  failure  on  their  part,  and  such  judgment 
shall  condemn  the  solicitors  personally,  and  without  appeal  to  the 
costs  thereof,  and  to  at  least  10  francs  damages  in  respect  of  each 
day's  delay.  If  the  solicitors  do  not  prove  the  production  of 
documents  within  eight  days  from  the  service  of  notice  of  the 
said  judgment,  the  Court  shall  be  at  liberty  to  pronounce  without 
appeal  a  judgment  awarding  the  highest  amount  of  damages,  and 
allow  the  solicitors  in  default  to  be  proceeded  against  criminally, 
and  suspend  them  from  practice  for  such  time  as  may  be  considered 
proper.  The  said  penal  orders  shall  be  pronounced  upon  the 
request  of  the  parties  without  any  necessity  for  their  being 
represented  by  solicitors,  and  upon  a  simple  memorandum  which 
they  shall  send  to  the  President  of  the  Court  or  its  Reporter,  and 
to  the  Procureur  Royal  (District  Attorney). 

Art.  108.  There  shall  be  kept  at  the  Regbtry  a  register  in 
which  particulars  of  all  documents  produced  following  the  order 
of  their  date  shall  be  entered.  This  register,  which  shall  be 
divided  into  columns,  shall  contain  the  date  of  the  production,  the 
names  of  the  parties,  of  their  solicitors,  and  of  the  Reporter,  and 
one  column  shall  be  left  in  blank. 

Art.  109.  When  all  the  parties  have  produced  their  documents, 
or  after  the  expiration  of  the  times  above  limited,  the  Regis- 
trar, upon  request  of  the  party  who  is  earliest  in  point  of  time,  shall 
send  the  documents  to  the  Reporter,  who  is  to  take  charge  of 
them,  at  the  same  time  signing  in  the  column  left  in  blank  in  the 
register  of  production  his  name  as  having  received  the  same. 

Art.  110.  Should  the  Reporter  die  or  refuse  to  act,  or  should 
he  be  unable  to  make  the  report,  the  same  shall  be  committed  to 
another  Reporter  upon  request  by  an  order  of  the  President  of 
the  Court  served  upon  the  parties  or  upon  their  solicitors  three 
days  at  least  before  the  report  is  made. 

Art.  111.  All  reports  even  after  deliberation  shall  be  made  at 
a  sitting  of  the  Court,  and  the  Reporter  shall  read  out  the  facts 
and  the  arguments  without  expressing  his  own  opinion.  Defen- 
dants under  no  pretext  have  a  right  of  reply  after  the  reports 
have  been  made  ;  they  may,  however,  hand  up  to  the  President  at 
once  a  simple  memorandum  setting  out  the  facts  upon  which  they 
contend  that  the  report  is  either  incomplete  or  incorrect. 
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Art.  1 12.  If  the  action  is  capable  of  being  dealt  with  by  production 
of  documents  as  above,  the  conclusion  arrived  at  by  the  District 
Attorney  (Procureur  Royal)  shall  be  heard  at  the  Court's  sitting. 

Akt.  113.  If  judgment  be  delivered  upon  the  documents  of  one 
of  the  parties,  the  other  having  failed  to  produce  any  documents, 
the  same  shall  not  be  susceptible  of  opposition. 

Art.  114.  After  judgment  the  Reporter  shall  return  the  docu- 
ments into  the  Registry,  and  he  shall  be  discharged  from  any 
liability  in  respect  of  their  custody  simply  by  erasure  of  his 
signature  upon  the  register  of  the  documents  produced. 

Art.  115.  The  solicitors  on  each  side  upon  taking  back  their 
documents  shall  make  a  marginal  note  in  the  register  ;  this  marginal 
note  shall  serve  as  an  indemnity  to  the  Registrar. 


TITLE  7. 

As  TO  Judgments  and  Decrees. 

Art.  116.  Judgments  and  decrees  shaU  be  given  by  the  majority 
of  votes  of  the  Judges  and  shall  be  pronounced  forthwith,  pro- 
vided, nevertheless,  that  the  Judges  and  Magistrates  shall  be 
allowed  to  withdraw  to  the  Council  Chamber  for  the  purpose  of 
exchanging  views.  They  shall  also  be  at  liberty  to  continue  the 
hearing  of  the  action  at  one  of  the  following  sittings  of  the  Court 
for  the  purpose  of  delivering  judgment. 

Art.  117.  Should  there  be  more  than  two  opinions  existing 
between  the  Judges,  those  who  are  least  in  number  shall  be 
required  to  throw  in  their  voices  in  favour  of  one  or  other  of  the 
conflicting  opinions  which  have  been  expressed  by  the  larger 
number,  provided,  however,  that  they  shall  not  be  required  to  so 
agree  until  after  the  votes  have  been  taken  a  second  time. 

Art.  118.  In  cases  of  equal  division  of  votes  an  additional 
Judge  shall  be  called  in  for  the  purpose  of  enabling  a  decision  to 
be  come  to  :  in  default  of  a  Judge  being  procurable  an  Assistant 
Judge  shall  be  called  in,  and  in  default  of  such,  an  advocate  attached 
to  the  Bar,  and  in  default  of  him  a  solicitor,  all  of  whom  shall  be 
called  upon  according  to  their  order  of  seniority  upon  the  Court 
Rolls,  and  the  matter  shall  be  heard  afresh. 

Art.  119.  Should  the  judgment  order  a  personal  appearance 
of  the  parties,  it  shall  set  out  and  provide  the  date  for  their 
appearance. 

Art.  120.  Every  judgment  which  provides  for  an  oath  being 
administered,  shall  set  out  the  evidence  to  be  given. 

Art.  121.  The  oath  shall  be  administered  to  the  party  per- 
sonally, and  at  a  sitting  of  the  Court.  In  the  event  of  the  party 
being  legitimately  unable  to  appear  (which  fact  shall  be  duly 
proved),  the  oath  may  be  administered  before  such  Judge  or 
Magistrate  as  the  Court  shall  order,  and  may  be  taken  at  the 
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residence  of  the  party,  the  Judge  being  accompanied  by  the 
Registrar.  If  the  party  to  whom  the  oath  is  desired  to  be 
administered  is  resident  at  too  great  a  distance  from  the  Court,  such 
Court  may  order  that  he  shall  have  the  oath  administered  to  him 
by  the  Court  having  jurisdiction  at  the  place  at  which  he  resides. 
In  all  cases  the  oath  shall  be  administered  in  the  presence  of  the 
other  party,  who  shall  be  cited  to  appear  by  notice  served  upon 
his  solicitor,  and  if  there  be  no  solicitor  appointed,  by  a  memo> 
randum  containing  notice  of  the  date  on  which  the  oath  is  intended 
to  be  administered. 

Art.  122.  In  all  cases  in  which  Courts  grant  a  stay  of 
execution  of  their  judgments  they  shall  provide  for  this  in  the 
judgment  itself,  which  shall  also  provide  for  the  rights  of  the 
parties,  and  the  judgment  shall  state  the  grounds  for  such  stay. 

Art.  123.  The  stay  shall  run  from  the  date  of  the  judgment  if 
such  judgment  has  been  given  in  the  presence  of  the  parties,  and 
from  the  date  of  the  notice  of  the  judgment  if  given  by  default. 

Art.  124.  The  debtor  shall  not  be  at  liberty  to  obtnin  a  stay 
nor  to  .take  advantage  of  any  stay  which  may  have  been  granted 
to  him  if  his  goods  are  sold  upon  the  request  of  other  creditors, 
if  he  is  in  a  bankrupt  condition,  is  in  contempt,  or  has  been  put 
under  arrest,  or  if  by  his  own  act  he  has  diminished  the  assets  from 
which  he  should  have  been  able  to  satisfy  the  obligations  which  he 
has  incurred  with  his  creditor. 

Art.  125.  Pre8er^'ative  remedies  shall  be  open  to  the  parties 
although  a  stay  of  proceedings  may  have  been  granted. 

AnT.  126.  {In  France).  Arrest  for  contempt  shall  not  be  decreed 
except  in  cases  where  it  is  provided  for  by  law  ;  it  is,  however,  left 
to  the  Judge's  discretion  to  order  it :  (1)  In  respect  of  damages 
in  civil  matters  above  the  sum  of  300  francs.  (2)  In  respect  of 
balances  due  and  unpaid  on  guardianship  accounts,  curatorship 
accounts,  and  those  relating  to  receipts  and  disbursements  of  funds 
belonging  to  public  institutions,  or  in  respect  of  any  trust  reposed 
in  a  person  by  judicial  officers,  and  in  respect  of  all  liabilities  to 
hand  over  funds  as  a  consequence  of  taking  the  said  accounts. 

Art.  127.  The  Judges  may  in  the  cases  referred  to  in  the  pre- 
ceding Article  order  a  stay  of  execution  during  such  time  as  it 
shall  fix  ;  after  which  the  same  shall  be  enforced  without  further 
order.  Such  stay  of  execution  shall  not  be  granted  except  as  part 
of  the  .judgment  dealing  with  the  matter  in  contest,  and  the  same 
shall  state  the  grounds  of  the  stay. 

[Arts.  126  and  127.  These  articles  have,  in  Belgium,  been 
abrogated  by  the  Law  of  the  27th  July,  1871.] 

Art.  128.  All  judgments  awarding  damages  shall  contain 
provisions  as  to  how  they  are  to  be  liquidated,  and  shall  also 
provide  that  the  amount  shall  be  ascertained  by  a  reference. 

Art.  129.  Judgments  which  order  repayment  of  income  received 
or  return  of  crops  gathered  shall  also  provide  for  such  repayment 
or  return  according  to  the  amount  of  such  income  or  crops  in  the 
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previous  year  and  for  the  years  before  that,  according  to  the  state 
of  circumstances  existing  in  the  nearest  market,  regard  being  had 
to  the  end  of  the  season  and  to  the  prices  realised  in  such  year. 
If  this  should  be  impossible  it  shall  be  ascertained  and  settled  by 
means  of  the  opinions  of  experts  as  to  that  which  is  right.  If 
repayment,  upon  the  basis  above  alluded  to  with  regard  to  the 
immediately  preceding  year  shall  be  impossible,  it  shall  be  made 
according  to  the  conditions  existing  in  the  years  prior  thereto. 

Art.  130.  Each  party  who  fails  in  his  suit  shall  be  condemned 
in  costs. 

Art.  131.  Provided,  nevertheless,  that  costs  may  be  apportioned 
either  wholly  or  partially  between  relatives,  either  ascendants, 
descendants,  brothers  and  sisters  or  those  related  to  one  another 
by  marriage  in  the  same  degree.  The  Judges  may  also  order  costs 
and  expenses  to  be  apportioned  if  any  of  the  parties  fail  in  one  or 
more  of  the  issues  involved  in  the  suit. 

Art.  132.  Solicitors  and  bailiffs  exceeding  their  authority,  tutors, 
curators,  next-of-kin,  beneficiaries  or  other  persons  acting  in  a 
representative  capacity  who  have  compromised  the  welfare 
of  the  estate  which  they  have  been  administering  may  be  con- 
demned to  pay  costs  personally  without  any  necessity  for  the 
judgment  ordering  this  being  published  and  they  may  even  be 
condemned  to  pay  damages,  if  occasion  should  arise  without 
prejudice  to  proceedings  against  the  solicitors  and  bailiffs  and  with- 
out prejudice  to  discharge  from  ofBce  of  guardians  and  others 
according  to  the  gravity  of  the  circumstances. 

Art.  133.  The  solicitors  may  demand  that  the  costs  and 
expenses  allowed  shall  be  paid  to  them  upon  proof  that  they  have 
provided  out  of  their  own  pockets  the  greater  part  of  the  out-of- 
pocket  expenses,  such  pa3rment  shall  only  be  ordered  in  the  judg- 
ment which  directs  their  payment.  In  this  case  taxation  shall  be 
preceded  with  by,  and  the  order  for  execution  delivered  out  to, 
the  solicitor  without  prejudice  to  any  action  he  may  have  against 
his  client. 

Art.  134.  If  an  interlocutory  application  has  been  entered  for 
hearing  .  and  the  cause  is  ready  for  trial,  the  Judges  shall 
adjudicate  upon  them  in  one  and  the  same  judgment. 

Art.  135  {In  France),  Provisional  execution  shall  be  granted 
without  security  being  given  if  the  party  applying  holds  an 
authenticated  security,  the  party  sued  has  admitted  the  liability, 
or  there  has  been  a  previous  judgment  given  determining  the 
liability  against  which  no  appeal  has  been  entered.  Provisional 
execution  may  be  granted,  either  with  or  without  security,  when 
the  following  circumstances  are  in  question,  viz  :  (1)  The  affixing 
or  removal  of  seals  or  preparation  of  the  inventory.  (2)  Urgent 
repairs  to  property.  (3)  Ejectment  where  there  is  no  lease  or  the 
same  has  expired.  (4)  Sequestration,  commissaries  or  custodians 
of  property.     (5)  Giving  security  or  appointment  of  persons  to 
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certify  the  same.  (6)  The  appointment  of  guardians,  curators  and 
other  administrators,  and  the  rendering  of  accounts.  (7)  Annuities 
or  provisions  for  maintenance. 

[Art.  135.  This  Article,  which  dealt  with  the  execution  of 
interlocutory  judgments,  has  been  replaced  in  Belgium  by  Article 
20  of  the  Law  of  the  25th  March,  1841.] 

Art.  136.  If  the  Judges  have  omitted  to  order  provisional 
execution,  they  shall  not  1^  at  liberty  so  to  do  by  a  second  judg- 
ment, unless  the  same  be  applied  for  upon  appeal. 

Art.  137.  Provisional  execution  shall  not  be  allowed  to  be 
ordered  for  the  costs,  even  although  it  be  provided  that  the  same 
are  given  in  lieu  of  damages. 

Art.  138.  The  President  and  the  Registrar  shall  sign  the 
minutes  of  each  judgment  as  soon  as  it  is  pronounced,  and  a  note 
thereof  shall  be  made  in  the  margin  of  the  Judge's  note-book  by 
the  Judge  and  the  District  Attorney  (Procureur  Royal),  who 
have  taken  part  in  the  giving  of  such  judgment,  this  note  shall 
also  be  signed  by  the  President  and  by  the  Registrar. 

Art.  139.  Registrars  who  deliver  out  orders  for  execution  under 
a  judgment  before  such  order  has  been  duly  signed,  may  be  pro* 
ceeded  against  for  forgery. 

Art.  140  {In  France).  District  Attorneys  (Procureurs  du  Roi) 
and  the  Attorney-General  (Procureur  G^.n^ral)  shall  require  a 
monthly  return  of  such  judgments  and  shall  verify  them  if  satisfied 
that  the  above  conditions  have  been  complied  with  ;  in  the  event 
of  any  contravention  thereof,  they  shall  prepare  a  report  upon  the 
subject,  and  such  steps  may  be  taken  thereon  as  shall  be 
necessary. 

[Art.  140.  This  Article  has  been  abrogated  in  Belgium,  and 
replaced  by  Articles  166 — 168  of  the  Law  of  the  18th  June. 
1869]. 

Art.  141.  The  certified  copy  of  the  judgment  shall  contain  the 
names  of  the  judges  and  the  District  Attorney  (Procureur  du  Roi) 
if  he  has  been  heard,  as  well  as  the  names  of  the  solicitors,  the 
names,  professions  and  places  of  residence  of  the  parties,  their 
contentions  and  a  summary  exposition  of  the  points  of  fact  and 
law,  and  the  grounds  upon  which  the  judgment  is  based,  together 
with  an  order  as  to  what  is  to  be  done  under  it. 

Art.  142.  Judgment  shall  be  made  out  upon  the  basis  of  the 
contentions  relied  upon  between  the  parties,  so  that  the  party  who 
desires  to  set  aside  a  judgment  given  after  hearing,  each  party 
shall  serve  upon  the  solicitor  of  his  opponent  a  notice  setting 
forth  the  grounds  of  his  application  and  containing  the  names, 
profession  and  residence  of  the  parties,  the  particulars  of  the 
relief  claimed,  and  the  points  of  fact  and  of  law  relied  upon  in 
support  thereof. 

Art.  143.  The  original  of  this  document  shall  remain  during 
twenty-four  hours  in  the  hands  of  the  Court  bailiffs. 
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Art.  144.  The  solicitor  who  desires  to  carry  in  any  objections, 
either  to  the  contents  of  the  document  above  referred  to  or  to  the 
method  of  setting  out  points  of  fact  and  of  law,  shall  give  notice 
thereof  to  the  bailiff  who  must  make  a  note  thereof. 

Art.  145.  By  a  simple  notice  between  solicitors,  the  rights  of 
the  parties  shall  be  adjudicated  upon  by  the  Judge  who  presided 
at  the  hearing  ;  should  such  Judge  be  prevented  from  sitting,  then 
the  matter  shall  be  dealt  with  by  the  senior  Judge,  according  to 
the  order  of  seniority  upon  the  rolls. 

Art.  146.  The  notice  of  service  of  judgments  shall  be  entitled 
and  terminated  in  the  manner  prescribed  by  the  Act  providing  for 
the  constitution  of  the  empire  of  the  28th  Floreal  of  the 
year  12. 

Art.  147.  If  there  be  a  solicitor  in  the  action,  the  judgment 
shall  not  be  put  into  execution  before  having  been  served  upon 
him  under  penalty  of  the  same  being  void  ;  provisional  and  final 
judgments  which  order  that  either  party  be  condemned  to  pay 
money,  shall  in  addition  be  served  upon  the  party  either  personally 
or  by  leaving  the  same  at  his  place  of  abode,  and  notice  of  such 
service  shall  be  given  to  his  solicitor. 

Art.  148.  If  the  solicitor  dies  or  ceases  to  act,  notice  to  the 
party  shall  suffice,  but  a  note  shall  be  made  of  the  decease  of,  or 
the  ceasing  to  act  by,  the  solicitor. 


TITLE  8. 

As  TO  Judgments  by  Default  and  Applications  to  set 
THE  SAME  Aside. 

Art.  149.  If  the  defendant  does  not  nominate  a  solicitor,  or  if 
the  solicitor  nominated  does  not  appear  on  the  date  fixed  for  the 
hearing,  judgment  shall  be  given  by  default. 

Art.  150.  The  default  judgment  shall  be  pronounced  at  the 
hearing  upon  the  action  being  called  on,  and  the  claims  of  the 
party  appearing  shall  be  allowed,  if  it  shall  be  found  that  his  con- 
tentions are  fair  and  are  satisfactorily  proved  by  evidence  ;  the 
tFudges,  however,  may  require  the  documents  adduced  in  evidence 
to  be  left  in  Court,  in  order  that  they  may  give  their  judgments 
apon  them  at  the  next  sitting. 

Art.  151.  Where  several  parties  have  been  summoned  in 
respect  of  the  same  subject-matter,  different  dates  of  hearing 
being  fixed  in  their  summonses,  the  default  judgment  shall  not  be 
delivered  against  any  one  of  them  until  the  last  date  of  hearing 
fixed  in  any  of  the  summonses  shall  have  passed. 

Art.  152.  All  parties  ^served  with  process  failing  to  appear, 
shall  be  bound  by  the  same  default  judgment,  and  if  judgment 
is  delivered  against  them  separately,  the  expenses  of  the 
said  default  judgment  shall  not  be  allowed  upon  taxation  of  the 
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costs,  and  the  solicitor  shall  remain  liable  for  them  without  having 
any  right  over  in  respect  thereof  against  the  party  whom  he 
represents. 

Art.  153.  If,  however,  amongst  two  or  more  parties  summoned 
one  makes  default  and  another  appears,  the  benefit  of  the 
default  judgment  shall  be  joint,  and  the  joint  judgment  shall  be 
served  upon  the  party  making  default  by  a  bailiff  appointed  by  the 
Court,  the  notice  to  be  served  shall  contain  a  summons  to  appear 
on  a  date  when  the  case  shall  be  heard  on  appeal  and  it  shall  be 
dealt  with  by  a  single  judgment,  no  application  to  set  such 
judgment  aside  being  entertained. 

Art.  154.  A  defendant  who  has  appointed  a  solicitor  shall  be 
at  liberty,  without  having  brought  in  his  defence,  to  attend  at  the 
hearing  upon  simply  giving  notice  of  his  intention,  and  to  take  a 
default  judgment  against  the  plaintiff  failing  to  appear. 

Art.  155.  Execution  shall  not  be  levied  upon  a  default  judg- 
ment before  eight  days  from  the  service  thereof,  personally  or  by 
leaving  the  same  at  the  party's  residence,  have  run,  provided  there 
shall  have  been  an  appointment  of  a  solicitor  ;  if  no  solicitor  has 
been  appointed,  except  in  urgent  cases  where  execution  has  been 
allowed  to  proceed  forthwith,  then  only  in  cases  provided  for  in 
Article  135.  Provided  also  that  the  Judges,  only  in  case  there 
may  be  danger  by  reason  of  delay,  shall  have  power  to  grant  an 
order  for  immediate  execution  of  the  judgment  in  spite  of  opposi- 
tion, either  with  or  without  security  ;  this  order,  however,  shall 
only  be  capable  of  being  made  by  the  same  judgment. 

Art.  156.  Judgment  by  default  against  any  party  who  has  not 
appointed  a  solicitor  shall  be  served  by  a  bailiff  appointed  by  the 
Court  itself,  or  by  the  Judge  having  jurisdiction  in  the  place  of 
abode  of  the  person  making  default,  who  shall  have  been  appointed 
by  the  Court  itself,  and  shall  be  put  into  execution  within  six 
months  of  being  obtained  or  otherwise  shall  be  of  no  effect. 

Art.  157.  After  judgment  has  been  given  against  a  party  having 
a  solicitor,  opposition  shall  not  be  entertained,  except  within  eight 
days,  commencing  from  the  date  of  service  of  notice  upon  his 
solicitor. 

Art.  158.  If  judgment  by  default  has  been  given  against  a 
party  having  no  solicitor,  opposition  shall  not  be  entertained  until 
the  same  is  enforced. 

Art.  159.  Judgments  shall  be  considered  to  be  enforced  when 
the  goods  seized  have  been  sold,  when  the  person  condemned 
has  been  imprisoned  or  ordered  so  to  be,  when  one  or  more  of 
his  tenements  have  been  taken  under  an  execution  and  he  has 
been  notified  thereof,  the  expenses  have  been  paid,  or  when  there 
has  been  some  act  done  from  which  i^  necessarily  results  that 
the  putting  into  execution  of  the  judgment  has  become  known 
to  the  defaulting  party.     The  application  to  set  aside  the  judg- 
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ment  within  the  times  above  limited  and  according  to  the 
prescribed  methods  of  procedure  shall  suspend  execution  provided 
the  same  has  not  been  ordered  in  spite  of  opposition. 

Art.  160.  When  jildgment  has  been  pronounced  against  a  party 
represented  by  a  solicitor,  the  opposition  shall  not  be  entertained 
before  notice  thereof  has  been  served  between  the  solicitors. 

Art.  161.  The  notice  of  opposition  shall  contain  particulars  of 
the  grounds  thereof,  if  the  grounds  of  defence  shall  not  have  been 
notified  before  judgment ;  in  this  latter  case  a  declaration  that 
these  are  relied  upon  as  the  grounds  of  opposition,  shall  be  suffi- 
cient. Opposition  which  is  not  put  forward  in  this  manner  shall 
not  stay  execution  and  shall  be  dismissed  upon  a  simple  notice 
and  without  the  necessity  for  any  fresh  investigation  being 
held. 

Art.  162.  When  judgment  has  been  given  against  a  party  not 
represented  by  a  solicitor,  opposition  may  either  be  made  by  means 
of  an  extra-judicial  act  upon  a  declaration  made  upon  the  order, 
for  performance  of  the  mandate  contained  in  the  judgment ;  upon 
the  minute  of  execution  levied  or  of  the  imprisonment  of  the 
party  in  default  or  upon  any  other  act  of  execution,  failing  which 
the  person  opposing  may  be  required  to  proceed  de  novo,  appoint- 
ing a  solicitor  for  the  purpose,  by  notice  to  be  given  within  eight 
days,  after  the  expiry  of  which  time  the  opposition  shall  no  longer 
be  entertained  and  execution  may  be  levied  without  further 
order. 

If  the  solicitor  to  the  party  who  has  obtained  judgment  dies 
or  ceases  to  act,  such  party  shall  notify  the  appointment  of  a 
new  solicitor  to  the  party  in  default,  who  shall  within  the  times 
above  limited,  dating  from  the  date  of  service  of  the  notice, 
repeat  his  notice  of  opposition,  such  notice  containing  the  nomina- 
tion of  a  solicitor  to  act  for  him.  In  no  case  shall  the  particulars 
of  grounds  of  opposition  supplied  later  than  this  be  allowed  on 
taxation  of  the  costs. 

Art.  163.  There  shall  be  kept  at  the  Registry  a  register  upon 
which  the  solicitor  of  the  opposing  party  ehall  make  a  note  in  a 
summary  form  of  the  opposition,  giving  therein  the  names  of  the 
parties  and  of  their  solicitors,  the  dates  of  the  judgment  and  of 
the  notice  of  opposition,  and  no  fees  shall  be  payable  for 
registration  unless  an  order  to  proceed  with  the  hearing  is 
made. 

Art.  164.  No  judgment  by  default  shall  be  ordered  to  be 
carried  into  execution  upon  an  application  of  a  third  party  except 
upon  a  certificate  by  the  Registrar  that  there  has  been  no  notice 
of  opposition  entered  in  the  register. 

Art.  165.  No  opposition  shall  be  allowed  in  respect  of  a 
judgment  which  has  been  given  against  grounds  of  opposition 
dealt  with  on  a  previous  occasion. 
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TITLE  9. 
As  TO  Exceptions, 

SECTION    1. 
As  TO  Security  to  be  given  by  Foreigners. 

Art.  166.  All  foreigners  who  are  principal  or  intervening 
plaintiffs  shall  be  required,  i^  the  defendant  demands  it,  before  any 
exception  shall  be  allowed,  to  give  security  for  any  costs  and 
damages  in  which  they  may  be  mulcted. 

Art.  167.  The  decree  which  orders  the  giving  of  security  shall 
state  the  amount  for  which  such  security  is  to  be  given  ;  if  the 
plaintiff  makes  a  deposit  of  this  sum,  or  proves  that  his  real  estate 
in  France  (Belgium),  is  sufficient  to  answer  it  he  shall  be 
excused  from  giving  security. 

SECTION   2. 
As  to  Transfer  of  Proceedings. 

Art.  168.  The  party  who  has  been  cited  to  appear  before  a 
Court  other  than  that  having  jurisdiction  in  the  matter,  shall  be  at 
liberty  to  require  that  the  matter  be  transferred  to  the  Court 
having  such  jurisdiction. 

Art.  169.  He  shall  be  required  to  formulate  the  claim  for 
transfer  as  a  preliminary  objection,  and  before  carrying  in  any 
other  exceptions  or  particulars  of  defence. 

Art.  170.  If,  however,  the  Court  has  no  jurisdiction  by  reason 
of  the  subject-matter,  the  transfer  may  be  applied  for  at  any  stage 
of  the  proceedings,  and  if  the  transfer  is  not  applied  for,  the 
Court  shall  of  its  own  motion  make  the  transfer. 

Art.  171.  If  there  shall  have  been  previously  brought  before 
another  Court,  a  claim  arising  upon  the  same  cause  of  action,  or  if 
the  same  shall  be  connected  with  an  action  already  pending  in 
another  Court,  a  transfer  may  also  be  applied  for  and  ordered. 

Art.  172.  All  applications  for  transfer  shall  be  dealt  with 
summarily,  without  any  right  in  the  Judges  to  reserve  their 
decision  or  to  adjourn  the  application  until  the  trial. 

SECTION   3. 

As  TO  Invalid  Proceedings. 

Art.  173.  Every  informality  shall  be  cured  unless  objection 
is  taken  to  it  before  the  defence  is  put  in,  except  in  the  case 
of  objection  to  the  jurisdiction  of  the  Court. 
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SECTION   4. 

As  TO  Dilatory  Pleas. 

Art.  174.  The  heirs  and  next-of-kin,  the  widow  and  the 
divorced  or  judicially  separated  woman,  who  are  summoned  as 
persons  having  a  community  of  interest,  shall  have  three  months 
from  the  date  of  the  opening  of  the  succession  or  from  the  disso- 
lution of  the  community  of  goods  to  make  an  inventory,  and  forty 
days  within  which  to  come  to  a  decision  ;  if  the  inventory  shall 
have  been  made  within  the  three  months,  the  delay  of  forty  days 
shall  commence  with  the  day  on  which  the  making  of  the  inven- 
tory has  been  completed.  If  they  are  able  to  prove  that  the 
inventory  cannot  be  made  within  three  months,  they  shall  be  given 
a  reasonable  further  time  within  which  to  make  it,  and  forty 
days  within  which  to  come  to  a  decision,  and  the  question  shall 
be  decided  in  a  summary  manner.  The  heirs  and  next-of-kin 
shall  retain,  nevertheless,  after  the  expiration  of  the  times  above 
limited,  the  right  to  make  an  inventory  and  to  claim  as  beneficiaries, 
if  they  have  not  put  forward  previously  a  claim  as  heirs  or 
next-of-kin,  or  if  there  shall  not  be  in  existence  against  them  a 
judgment  having  the  force  and  effect  of  res  judicata  deciding 
against  them  the  alleged  heirship  or  next-of -kinship. 

Art.  175.  Any  person  who  claims  to  have  the  right  of  requiring 
security  shall  do  so  within  eight  days  from  the  date  of  the  original 
claim,  one  additional  day  being  allowed  for  each  three  additional 
myriametres  of  distance.  If  there  are  several  persons  who  are 
guarantors  interested  in  the  same  guarantee,  there  shall  only  be 
one  length  of  time  within  which  each  of  them  shall  give  security, 
the  same  being  fixed  according  to  the  distance  from  the  place  of 
abode  of  the  guarantor  who  lives  furthest  away. 

Art.  176.  If  the  guarantor  claims  to  have  the  right  to  call 
upon  another  person  as  a  sub-guarantor,  he  shall  put  such 
clkim  forward  within  the  time  limited  above,  such  time  being 
counted  from  the  date  of  the  demand  for  security  formulated 
against  him,  which  provision  shall  have  effect  with  regard  to  each 
subsequent  sub-guarantor. 

Art.  177.  If,  however,  the  original  defendant  is  summoned 
within  the  times  limited  for  making  an  inventory  and  for  delibera- 
tion, the  times  provided  for  calling  upon  guarantors  shall  only 
commence  to  run  from  the  period  within  which  the  inventory 
ought  to  have  been  made,  plus  the  additional  forty  days  allowed 
for  coming  to  a  decision. 

Art.  178.  If  no  other  time  is  limited  for  calling  for  security  in 
whatever  case  it  may  be  claimed,  it  shall  not  be  allowed  upon 
pretext  of  infancy  or  upon  any  other  ground  of  privilege,  except 
so  far  as  taking  proceedings  against  the  guarantors  is  concerned, 
provided  nevertheless  that  the  judgment  upon  the  principal  claim 
shall  not  thereby  be  delayed. 
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Art.  179.  If  the  times  allowed  for  summoning  to  appear  and 
for  giving  security  have  not  expired,  no  proceedings  for  default 
shall  be  taken  against  the  original  defendants  where  before  the 
expiration  of  the  time  limited  they  have  declared  by  a  notice 
passing  between  the  solicitors  after  they  have  made  their  claim 
for  security  to  be  given,  unless  the  defendant  after  the  expiration 
of  the  time  within  which  security  is  called  for,  does  not  prove 
his  ability  to  satisfy  the  claim  made  against  him,  although  he 
may  be  condemned  to  pay  damages  if  his  claim  for  security  shall 
be  found  not  to  have  been  properly  formulated. 

Art.  180.  If  the  original  claimant  contends  that  there  is  no 
reason  why  the  adjournment  for  giving  security  should  be  granted, 
his  contention  shall  be  adjudicated  upon  in  a  summary  manner. 

Art.  181.  Those  who  are  called  upon  to  give  security  shall 
be  required  to  give  such  security  in  the  Court  in  which  the  original 
claim  is  pending,  even  although  they  may  deny  their  liability  to 
become  surety,  but  if  it  appears  by  writing  or  by  evidence  of  the 
fact  that  the  original  claim  has  only  been  formulated  for  the  pur- 
pose of  getting  the  action  tried  by  a  Court  other  than  the  one 
properly  having  jurisdiction  to  try  it,  the  matter  shall  be  trans- 
ferred to  the  proper  Court. 

Art.  182.  In  formal  suretyships  affecting  real  estate  or  mort- 
gages, the  guarantor  may  always  taJce  over  the  rights  and  obligations 
of  the  person  guaranteed,  who  shall  thereupon  be  dismissed  from 
the  suit,  if  he  so  desires,  before  the  first  judgment  is  pronounced  ; 
although  dismissed  the  suit,  he  shall  be  at  liberty,  however,  to  inter- 
vene in  it  for  the  purpose  of  preserving  his  rights,  and  the  original 
claimant  shall  be  at  liberty  to  claim  to  remain  for  the  purpose  of 
the  preservation  of  his  rights. 

Art.  183.  In  the  case  of  ordinary  suretyships,  the  guarantor 
shall  only  be  at  liberty  to  intervene,  without  taking  upon  himself 
the  rights  and  liabilities  of  the  person  guaranteed. 

Art.  184.  If  the  original  claim  and  the  guarantee  are  capable  of 
being  adjudicated  upon  at  the  same  time,  they  shall  be  dealt  with 
together  ;  if  this  shall  not  be  the  case,  the  original  plaintiff  shall 
be  at  liberty  to  have  his  claim  adjudicated  upon  separately  ;  the 
same  judgment  shall  deal  with  the  separate  claims  if  the  two 
causes  of  action  have  been  put  forward  together,  otherwise  after 
judgment  upon  the  principal  claim  the  guarantee  claim  shall  be 
dealt  with  if  it  becomes  necessary. 

Art.  185.  Judgments  given  against  formal  guarantors  shall  be 
capable  of  being  executed  against  the  persons  guaranteed.  It 
shall  be  sufficient  to  serve  the  judgment  upon  the  persons  guaran- 
teed, whether  they  have  been  dismissed  from  the  action  or  have 
taken  part  therein,  without  the  necessity  of  any  other  claim  being 
made  or  procedure  adopted.  With  regard  to  expenses  and  damages, 
the  liquidation  of  an  execution  in  respect  of  these  shall  not  be  capable 
of  being  enforced  except  against  the  guarantor.     Provided  never- 
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theless  that  in  case  of  the  insolvency  of  the  guarantor,  the  person 
guaranteed  shall  be  held  harmless  from  the  expenses  if  he  has 
not  been  dismissed  from  the  action  ;  he  shall  in  the  same  way 
be  released  from  liability  to  pay  damages  if  the  Court  takes  the 
view  that  it  is  right  that  he  should  be  so  released. 

Art.  186.  Dilatory  pleas  shall  be  brought  forward  jointly  with 
other  pleas,  and  before  all  defences  going  to  the  root  of  the  matter 
are  brought  forward. 

Art.  187.  Next-of-kin,  widows,  and  women  either  divorced  or 
judicially  separated,  shall  not  be  at  liberty  to  put  forward  dilatory 
pleas,  except  after  the  expiration  of  the  periods  allowed  for  making 
the  inventory  and  for  deliberation. 

SECTION   5. 

As  TO  Production  of  Documents. 

Art.  188.  The  parties  shall  respectively  be  allowed  to  claim  by 
a  simple  notice  production  of  documents  intended  to  be  used 
against  them,  within  three  days  after  the  said  documents  have 
been  put  forward  or  made  use  of  in  the  action. 

Art.  189.  The  production  shall  be  made  between  the  solicitors 
either  upon  the  solicitor's  receipt  or  by  their  being  deposited 
in  the  Registry.  The  documents  shall  not  be  allowed  to  be 
removed  from  the  Registry  unless  a  minute  has  been  made  of 
them,  or  the  party  to  whom  they  belong  shall  consent  thereto. 

Art.  190.  The  time  during  which  the  documents  are  to  be 
retained  shall  be  fixed  either  by  the  receipt  of  the  solicitor  or 
by  the  judgment  which  decreed  their  production  ;  if  it  has 
not  been  fixed  they  shall  be  allowed  to  be  retained  for  three 
days. 

Art.  191.  If,  after  the  expiration  of  the  time  limited,  the  solicitor 
does  not  return  the  documents,  it  shall  by  a  simple  request 
and  even  upon  a  simple  memorandum  of  the  party  be  adjudged 
that  the  solicitor  retaining  the  documents  shall  return  them,  and 
in  default  provision  shall  be  made  for  the  arrest  of  the  person  in 
default,  and  for  his  paying  three  francs'  damages  to  the  other 
party  for  every  day  during  which  he  fails  to  return  them,  dating 
from  the  day  of  the  service  of  the  said  decree,  besides  the  ex- 
penses of  the  application  and  order,  which  he  shall  not  be  allowed 
to  recover  against  his  client. 

Art.  192.  In  the  event  of  opposition  being  made  the  matter 
shall  be  dealt  with  summarily  ;  if  the  solicitor  fails  to  prove  his 
innocence  he  shall  be  condemned  personally  to  pay  the  costs  of  the 
application,  and  also  to  pay  such  other  damages  and  fees  as  may 
be  proper  having  regard  to  the  circumstances. 
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TITLE  10. 
As  TO  Proof  of  Documents. 

Art.  193.  When  the  admission  or  proof  of  private  documents  is 
in  question  the  plaintiff  shall  be  at  liberty,  without  the  leave  of  the 
Judge,  to  summon  his  opponent  by  three  days'  notice  to  attend  an 
appointment  for  the  purpose  of  obtaining  his  admission  of  the 
documents  and  proving  their  genuineness,  or  for  the  purpose  of 
getting  them  admitted.  Should  the  defendant  not  impeach  the 
signature  all  the  expenses  relative  to  obtaining  an  acknowledg- 
ment or  the  proof  of  the  document,  even  including  those  incident 
to  their  registration,  shall  be  paid  by  the  plaintiff. 

Art.  194.  Should  the  defendant  not  appear  the  documents  shall 
be  taken  to  be  proved  by  default ;  should  the  defendant  admit  the 
documents  the  judgment  shall  find  to  this  effect  in  the  plaintiff  *s 
favour. 

Art.  195.  Should  the  defendant  impeach  the  signature  attributed 
to  him,  or  should  he  allege  that  he  does  not  recognise  the  signature 
attributed  to  a  third  person,  proof  may  be  ordered  to  be  made 
either  by  comparison  with  admitted  specimen  signatures  by  experts 
in  handwriting  or  by  witnesses. 

Art.  196.  The  judgment  authorising  proof  shall  provide  for  its 
being  made  by  three  experts  in  handwriting,  and  such  experts  shall 
be  appointed  by  the  Court,  unless  the  parties  are  able  to  agree 
between  themselves  as  to  their  appointment ;  the  same  judgment 
shall  appoint  the  Judge  before  whom  the  proof  is  to  be  made  ;  it 
shall  also  provide  that  the  document  to  be  proved  be  deposited 
at  the  Registry  after  its  authenticity  has  been  proved,  and  after 
it  has  been  signed  and  initialled  by  the  plaintiff,  his  solicitor 
and  the  Registrar,  the  last  of  whom  shall  prepare  a  minute  relating 
to  the  transaction. 

Art.  197.  In  cases  of  objection  to  the  Judge  so  appointed  or  the 
experts  in  handwriting,  the  procedure  provided  in  Titles  14  and  21 
of  this  Code  shall  be  resorted  to. 

Art.  198.  Within  three  days  from  the  depositing  of  the  docu- 
ment, the  defendant  shall  be  entitled  to  inspection  of  it  at  the 
Registry  without  its  being  taken  therefrom.  At  the  time  of 
the  said  inspection  the  document  shall  be  initialled  by  him,  by  his 
solicitor,  or  by  his  special  proxy,  and  the  Registrar  shall  prepare  a 
minute  of  the  transaction. 

Art.  199.  On  the  day  fixed  by  the  order  of  the  Judge  appointed 
to  take  the  proof,  and  upon  notice  from  the  more  vigilant  party, 
such  notice  being  given  by  his  solicitor  should  one  have  been  ap- 
pointed, and  if  there  should  be  no  solicitor  then  at  his  place  of 
abode  by  the  bailiff  appointed  by  the  said  decree,  the  parties  shall 
be  required  to  appear  before  the  said  Judge  in  order  to  agree  upon 
documents  to  be  used  for  comparison  ;  if  the  plaintiff,  having  to 
prove   the   document,  does  not  appear,  such   document  shall  be 
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excluded  ;  should  it  be  the  defendant  who  fails  to  appear  the 
Judge  may  treat  the  document  as  proved  ;  in  both  cases  the  judg- 
ment shall  be  given  at  the  next  sitting  of  the  Court  upon  the 
report  of  the  Judge  appointed  to  take  the  proof  without  any  notice 
to  the  parties  to  plead,  the  judgment  shall,  however,  be  subject  to 
opposition. 

Art.  200.  Should  the  parties  not  agree  upon  documents  to  be  used 
for  the  purpose  of  comparison  the  Judge  shall  not  be  allowed  to 
admit  them  as  evidence,  except,  firstly,  when  the  signatures  have 
been  appended  to  the  documents  in  the  presence  of  a  notary  or  such 
as  have  been  appended  to  judicial  acts  in  the  presence  of  the  Judge 
and  Registrar,  or  such  documents  as  have  been  signed  and  written 
by  the  person  whose  handwriting  is  to  be  compared  in  his  capacity 
as  Judge,  Registrar,  notary,  solicitor,  bailiff,  or  as  making  out  by  any 
other  title  the  right  to  act  as  a  public  functionary  ;  secondly,  such 
private  documents  and  signatures  as  are  acknowledged  by  the 
person  to  whom  the  document  is  attributed,  but  not  those  the 
authenticity  of  which  is  denied  or  not  acknowledged  by  him,  even 
although  they  may  have  been  previously  proved  and  admitted  to 
have  emanated  from  him.  If  the  denial  or  failure  to  admit  only 
affects  a  part  of  the  document  to  be  proved,  the  Judge  may  order 
that  the  remainder  of  the  document  shall  serve  as  a  means  of 
comparison. 

Art.  201.  Should  the  docimients  to  be  compared  be  in  the  hands 
of  a  public  or  other  depositary,  the  Judge  having  charge  of  the 
matter  shall  order  that  on  a  particular  day  and  at  a  particular  hour 
to  be  fixed  by  him  the  person  with  whom  the  said  documents  are 
shall  produce  them  at  the  place  where  they  are  ordered  to  be  pro- 
duced under  penalty,  so  far  as  the  public  depositaries  are  concerned, 
of  being  arrested,  and  as  to  others,  of  being  dealt  with  in  the  usual 
manner  even  to  the  point  of  subjecting  them  to  liability  of  arrest 
should  circumstances  render  this  course  desirable. 

Art.  202.  Should  the  documents  to  be  compared  not  be  capable 
of  being  removed  from  the  place  where  they  are,  or  should  the 
persons  in  whose  possession  they  are  be  too  far  away,  it  is  to  be 
left  to  the  discretion  of  the  Court  to  order  upon  a  report  of  the 
Judge  having  charge  of  the  matter,  and  after  having  heard  the 
District  Attorney  (Procureur  du  Roi),  that  proof  shall  be  made  at 
the  place  of  abode  of  the  person  in  whose  possession  the  documents 
are  or  at  the  nearest  place  thereto,  or  that,  within  a  time  to  be 
specified,  the  documents  shall  be  sent  to  the  Registry  in  such 
manner  as  the  Court  may  by  order  direct. 

Art.  203.  In  the  last  case  if  the  person  in  whose  possession  the 
documents  are  is  a  public  functionary  he  shall,  as  a  preliminary, 
make  an  examined  or  collated  copy  of  the  documents,  which  shall 
be  verified  either  upon  an  extract  or  upon  the  original  by  the 
President  of  the  Court  having  jurisdiction  in  his  division  of  the 
county,  which  Judge  shall  prepare  a  minute  of  the  transaction  ; 
the  said  examined  copy,  or  a  copy  thereof,  shall  be  put  by  the 
person  in  whose  possession  the  original  is  amongst  his  minutes,  the 
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same  being  kept  by  him  until  the  return  of  the  documents  ;  and 
he  shall  be  at  liberty  to  deliver  out  fair  or  examined  copies  thereof, 
making  a  note  thereon  of  the  minute  which  has  been  prepared. 
The  person  in  whose  possession  the  documents  were  shall  be  re- 
imbursed his  expenses  by  the  person  requiring  proof  of  the 
documents  upon  the  taxation  of  costs,  which  shall  be  made  by  the 
Judge  who  prepared  the  minute,  with  power  to  such  person  to 
enforce  payment  thereof. 

Art.  204.  The  more  vigilant  party  shall  summon  experts  in 
handwriting  and  the  person  in  whose  possession  the  documents  are 
to  attend  at  the  place  to  be  named  upon  the  day  and  at  the  hour 
set  out  in  the  decree  of  the  Judge  having  charge  of  the 
matter  ;  as  to  the  experts,  in  order  to  subject  them  to  the  oath,  and 
to  enable  them  to  proceed  to  their  investigation  of  the  documents, 
and  as  to  the  person  in  whose  possession  the  documents  are  that 
they  may  produce  them  for  comparison,  notice  shall  be  served 
upon  the  parties  to  attend  by  notice  to  be  served  between  the 
solicitors  ;  a  minute  of  the  whole  transaction  shall  be  prepared, 
and  there  shall  be  given  to  persons  holding  the  documents  an 
extract  from  the  judgment  dealing  with  them. 

Art.  205.  When  the  documents  have  been  produced  by  per- 
sons having  possession  of  them,  it  is  left  to  the  discretion  of 
the  Judge  having  charge  of  the  matter  whether  he  will  require 
them  to  remain  present  at  the  meeting  for  proof  for  the 
purpose  of  looking  after  them,  or  whether  they  shall  be  required 
to  take  them  back  and  again  produce  them  at  each  fresh  sitting, 
or  to  order  that  they  remain  deposited  in  the  hands  of  the 
Registrar  who  shall  take  charge  of  them,  preparing  a  minute  of 
the  transaction  ;  in  the  latter  case  the  person  depositing  them,  if 
he  is  a  public  functionary,  may  forward  them  as  provided  by 
Article  203,  even  although  the  place  where  the  proof  is  to  be  made 
may  be  outside  the  division  of  the  county  in  which  such  person  is 
empowered  to  exercise  his  functions. 

Art.  206.  In  case  of  failure  to  attend  or  of  insufficiency  of  the 
documents  produced  for  the  purpose  of  comparison,  the  Judge 
having  charge  of  the  matter  may  order  that  a  statement  be 
prepared  which  shall  be  dictated  by  the  experts  in  handwriting, 
the  plaintiff  being  present  or  being  summoned  to  be  present. 

Art.  207.  The  experts  in  handwriting  having  had  the  oath 
administered  to  them  and  the  documents  having  been  produced  for 
their  inspection,  or  the  statement  as  to  their  contents  made,  the 
parties  interested  shall  retire  after  having  made  upon  the  minute 
prepared  by  the  Judge  having  charge  of  the  matter  such  requisi- 
tions and  observations  as  they  may  think  desirable. 

Art.  208.  The  experts  shall  proceed  jointly  to  the  verification 
of  the  documents  at  the  Registry  before  the  Registrar  or  before  a 
Magistrate  if  it  shall  have  been  so  ordered,  and  if  they  are  unable 
to  complete  their  verification  the  same  day  they  shall  adjourn  to 
a  day  and  hour  to  be  fixed  by  the  Judge  or  the  Registrar. 
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Art.  209.  Their  report  shall  be  annexed  to  an  extract  from  the 
minute  prepared  by  the  Judge  having  charge  of  the  matter 
without  it  being  necessary  to  prove  the  same  on  oath  ;  the  docu- 
ments shall  be  returned  to  the  person  from  whose  possession  they 
came,  who  shall  give  a  receipt  to  the  Regi&trar  for  them  upon  the 
said  minute,  and  the  length  of  time  occupied  by  the  experts  shall 
be  noted  on  the  minute  of  the  proceedings,  and  the  judgment 
in  the  matter  shall  be  made  executory  upon  the  request  of  the 
person  requiring  the  proof. 

Art.  210.  The  three  experts  shall  prepare  a  joint  report  giving 
their  reasons,  and  such  report  shall  be  made  upon  the  decision 
of  the  majority  of  them  ;  should  there  be  different  opinions 
amongst  them  the  report  shall  contain  particulars  thereof  but 
without  showing  the  individual  opinions  of  the  experts. 

Art.  211.  Such  persons  shall  be  allowed  to  give  evidence  as 
to  handwriting  as  may  have  seen  the  person  whose  handwriting  is 
in  question  either  write  or  sign  the  document  in  question,  or  such 
{>er8ons  as  may,  within  their  own  knowledge,  know  of  facts  which 
would  assist  the  Court  in  discovering  the  truth. 

Art.  212.  In  proceeding  to  a  hearing  of  witnesses,  the  docu- 
ments, the  authenticity  of  which  is  denied  or  put  in  question, 
shall  be  submitted  to  them,  shall  be  initialled  by  them,  and  a  note 
shall  be  made  as  to  the  refusal  to  acknowledge  their  authenticity, 
and  in  addition  the  rules  as  to  enquiries  above  set  out  shall  be 
observed. 

Art.  213.  Should  it  be  proved  that  the  document  in  question 
was,  in  fact,  signed  or  written  by  the  person  denying  it,  he  shall 
be  condemned  to  pay  a  fine  of  150  francs  to  the  State  in  addition 
to  the  expenses  and  the  damages  to  the  party  opposing  him. 


TITLE  11. 

As  to  Documents  Alleged  to  be  Fobgeries  and 
Incidental  Proceedings. 

Art.  214.  Any  person  who  alleges  that  a  document  pro- 
duced in  evidence  before  any  Court  in  the  course  of  its 
proceedings  is  a  forgery,  or  has  been  falsified,  shall,  should  he 
succeed  in  proving  his  allegation,  be  allowed  to  proceed  against 
the  party  producing  it  for  forgery  even  although  the  document 
may  have  been  proved  either  by  the  plaintiff  or  the  defendant  in 
proceedings  other  than  those  having  reference  to  a  criminal  charge 
of  forgery,  and  although  any  judgment  may  have  treated  the  said 
document  as  being  genuine. 

Art.  215.  Persons  wishing  to  commence  proceedings  for 
forgery  must  as  a  preliminary  summon  the  other  party  to  appear 
by  a  notice  passing  between  solicitors  to  decide  whether  or  not  he 
will  avail  himself  of  the  documents,  the  summons  containing  a 
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notice   that   should    he    do   so   the  party   summoning  will    take 
proceedings  against  him  for  forgery. 

Art.  216.  Within  eight  days  the  person  so  summoned  shall,  by 
a  notice  passing  between  solicitors,  serve  upon  his  opponent  a 
declaration  signed  by  him  or  by  the  holder  of  his  special  proxy 
(whereof  a  copy  shall  be  furnished)  a  declaration  stating  whether 
or  not  he  intends  to  avail  himself  of  the  document  alleged  to  be  a 
forgery. 

Art.  217.  If  the  person  so  summoned  does  not  make  this 
declaration  or  declare  that  he  does  not  desire  to  avail  himself  of 
the  document,  the  plaintiff  shall,  at  the  hearing,  be  at  liberty  upon 
a  simple  notice  to  ask  for  an  order  that  the  document  be  declared 
to  be  a  forgery,  and  excluded  from  evidence,  reserving  always  the 
right  to  take  such  steps  upon  and  make  such  claim  for  damages 
arising  thereout  as  he  may  be  advised. 

Art.  218.  Should  the  defendant  declare  that  he  proposes  to 
avail  himself  of  the  document,  the  plaintiff  may,  by  a  notice  to  be 
filed  in  the  Registry,  and  signed  by  him  or  his  special  proxy, 
declare  that  he  intends^  to  take  proceedings  for  forgery,  he  shall 
proceed  with  the  hearing  by  a  simple  notice  to  the  effect  of  his 
having  decided  to  proceed  in  respect  of  the  forgery,  and  may 
require  a  Judge  to  be  appointed  before  whom  the  said  proceedings 
shall  be  had. 

Art.  219.  The  defendant  shall  send  the  document  alleged  to 
be  a  forgery  to  the  Registry  within  three  days  after  notice  of 
the  judgment,  setting  out  the  intention  to  take  proceedings  for 
forgery,  and  naming  the  Judge  appointed,  and  to  notify  the  fact 
of  his  having  left  the  document  in  the  Registry  within  the  three 
following  days. 

Art.  220.  Should  the  defendant  fail  to  carry  out  the  above 
provisions  within  the  time  named  or  within  the  time  prescribed 
by  the  preceding  Article,  the  plaintiff  shall  be  at  liberty  at 
the  hearing  to  require  that  the  document  impeached  be  refused 
admission  as  evidence  in  accordance  with  the  provision  of 
Article  217  above,  or,  if  he  prefers  it,  he  shall  be  at  liberty  to 
require  the  documents  to  be  sent  to  the  Registry  at  his  expense, 
which  expense  shall  be  reimbursed  to  him  by  the  defendant  as 
costs  against  him,  the  payment  of  which  he  may  enforce. 

Art.  221.  Should  there  be  a  certified  copy  of  the  document 
alleged  to  be  a  forgery,  it  shall,  in  case  of  need,  be  ordered  by  the 
Judge  having  charge  of  the  matter,  upon  the  request  of  the 
plaintiff,  that  the  defendant  do,  within  a  time  to  be  fixed  by  such 
Judge,  cause  the  said  copy  to  be  deposited  at  the  Registry,  and 
that  the  person  in  whose  possession  the  documents  are,  be  subject, 
if  such  person  is  a  public  official,  to  arrest,  and  with  regard  to 
other  persons  in  whose  possession  it  may  be,  to  a  fine,  and  even  to 
arrest  if  the  circumstances  warrant  it. 

Art.  222.  It  is  left  to  the  discretion  of  the  Court  to  decide 
upon  the  report  of  the  Judge  having  charge  of  the  matter  whether 
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the  proceedings  for  forgery  shall  be  continued  or  discontinued  with- 
out waiting  for  the  minute  of  proceedings  to  be  brought  in,  and 
the  Court  may  also  make  such  orders  as  it  may  consider  necessary 
in  the  circumstances  if  the  minute  cannot  be  so  deposited  or  on 
proof  that  the  same  has  been  destroyed  or  lost. 

Art.  223.  The  time  limited  within  which  the  minute  shall  be 
deposited  is  to  run  from  the  date  of  notice  of  the  decree  being  left 
at  the  place  of  abode  of  the  persons  in  whose  possession  the  same  is. 

Art.  224.  The  time  within  which  the  defendant  is  required  to 
bring  in  the  minute,  shall  run  from  the  date  of  notice  of  the 
decree  or  judgment  to  his  solicitor,  and  should  the  defendant 
haTe  been  guilty  of  delay  in  bringing  in  the  said  minute,  the 
plaintiff  shall  be  at  liberty  to  avail  himself  of  the  circumstance  at 
the  hearing  as  provided  by  Article  217.  The  requirements  as  to 
diligence  on  the  part  of  the  defendant  as  above  prescribed  shall  be 
satisfied  by  his  giving  notice  to  the  person  in  whose  possession  the 
extract  is,  within  the  time  limited,  of  the  judgment  ordering  the 
said  minute  to  be  brought  in,  without  its  being  necessary  for  him 
to  take  a  certified  copy  of  the  said  judgment  or  order. 

Art.  225.  The  deposit  of  the  said  document  alleged  to  be  a 
forgery  having  been  made  at  the  Registry,  the  fact  shall  be  notified 
to  the  solicitor  of  the  plaintiff  with  a  summons  to  attend  and  be 
present  at  the  preparation  of  the  minute  of  the  transaction,  and 
three  days  after  this  notice  the  minute  as  to  the  particulars  and 
condition  of  the  document  shall  be  prepared.  Should  it  be  the 
plaintiff  who  caused  the  document  to  be  deposited,  the  said  minute 
shall  be  made  within  three  days  of  such  deposit,  a  summons  to 
attend  having  been  previously  served  upon  the  defendant  requiring 
him  to  be  present. 

Art.  226.  Should  it  have  been  ordered  that  the  minute  was  to 
be  brought  in,  the  deposition  shall  be  prepared  jointly  as  well  of 
the  document  alleged  to  be  false  as  of  the  document  itself  within 
the  times  above  limited.  Provided  nevertheless  that  the  Court 
may  order  according  to  the  necessity  of  the  case,  that  in  addition 
to  this  a  minute  be  prepared  of  the  condition  and  particulars  of 
the  documents  without  waiting  for  anything  else  to  be  brought  in, 
in  which  latter  case  the  minutes  shall  be  prepared  separately. 

Art.  227,  The  minute  must  refer  to  and  describe  any 
erasures,  interlineations,  words  over  other  words,  and  other 
peculiarities  of  the  same  kind  to  be  found  in  the  document,  and 
shall  be  prepared  by  the  Judge  having  charge  of  the  matter  in  the 
presence  of  the  District  Attorney  (Procureur  du  Roi)  and  the 
plaintiff  and  defendant,  or  of  their  special  proxies  ;  the  said  docu- 
ments and  extracts  from  them  shall  be  initialled  by  the  said  Judge 
and  by  the  District  Attorney  (Procureur  du  Roi),  as  well  as  by 
the  defendant  and  the  plaintiff  if  they  are  able  and  willing  to 
initial  them  ;  should  they  not  be  so  able  or  willing,  mention  shall 
be  made  of  the  fact.  In  the  event  of  non-appearance,  of  either  of 
the  parties,  they  shall  be  treated  as  being  in  default,  and  the 
preparation  of  the  minute  shall  proceed. 

C.P.  R 
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Art.  228.  The  complainant  in  the  forgery  proceedings  or  his 
solicitor  shall  have  inspection  of  the  document  alleged  to  be  a 
forgery  at  the  Begistry  at  any  time  in  the  course  of  the  proceed- 
ings without  taking  the  document  away  from  the  Begistiy  and 
without  any  delay. 

Art.  229.  Within  eight  days  following  the  preparation  of  the 
said  minute,  the  plaintiff  shall  be  required  to  give  notice  to  the 
defendant  of  the  nature  of  the  arguments  he  proposes  to  adduce  in 
favour  of  his  allegation  of  forgery  which  shall  contain  the  facts, 
circumstances,  and  means  of  proof  by  which  he  proposes  to 
establish  the  forgery  or  falsification  ;  failing  this,  the  defendant 
shall,  at  the  hearing,  be  at  liberty  to  avail  himself  of  this  failure 
in  support  of  an  application  that  the  forgeiy  proceedings  be 
dismissed. 

Art.  230.  The  defendant  shall  within  eight  days  of  notice 
setting  out  the  particulars  of  the  plaintiff's  case,  above  alluded 
to,  file  his  reply  thereto  in  writing  ;  should  he  fail  to  do  this,  the 
plaintiff  shall  be  at  liberty  to  avaU  himself  at  the  hearing  of  such 
failure  in  support  of  an  application  to  have  the  document  excluded 
as  provided  by  Article  217  above. 

Art.  231.  Three  days  after  the  said  reply  has  been  filed,  the 
more  vigilant  party  shall  be  at  liberty  to  go  on  with  the  (mto- 
ceedings,  and  the  allegation  as  to  the  forgery  shall  be  admitted 
or  rejected  either  wholly  or  in  part.  It  shall  be  decreed  in  the 
event  of  the  allegation  of  forgery  being  proved,  that  the  evidence 
used  in  support  of  such  proof  shall  be  taken  into  consideration  at 
the  trial  of  the  action  according  to  the  nature  of  such  evidence  and 
to  the  necessities  of  the  case. 

Art.  232.  The  judgment  may  provide  that  the  allegations 
admitted  shall  be  suspectable  of  proof  either  by  documents  or  by 
witnesses  before  the  Judge  having  charge  of  the  matter.  Provided 
nevertheless  that  the  defendant  shall  have  the  right  of  being 
heard  on  the  making  of  such  proof,  and  also  that  the  same  may  be 
established  by  the  finding  of  three  experts  in  handwriting  to  be 
appointed  by  the  Judge  in  his  judgment  at  such  hearing. 

Art.  233.  Such  allegations  with  regard  to  forgery  as  are  found 
to  be  relevant  to  the  inquiry  and  admissible  in  evidence  shall 
be  expressly  set  out  in  the  judgment  decreeing  the  proof,  and 
proof  ahall  be  allowed  in  no  other  manner.  Provided  nevertheless 
that  the  experts  shall  be  at  liberty  to  make  such  experiments  and 
observations  as  they  may  consider  proper  upon  the  impeached 
document,  the  Judges  attaching  such  weight  thereto  as  they  may 
think  right. 

Art.  234.  In  taking  the  evidence  of  the  witneeeea,  the 
formalities  above  set  out  directed  in  the  case  of  inquiries  shall  be 
observed  and  the  impeached  documents  shall  be  brought  forward 
and  initialled  by  the  parties  if  they  are  able  and  willing  to  initial 
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ihem,  and  if  not,  mention  shall  be  made  of  the  fact ;  with  regard 
to  documents  used  for  purposes  of  comparison  and  with  regard  to 
•other  documents  which  may  be  shown  to  the  experts,  they  may 
also  be  submitted  to  the  witnesses  either  wholly  or  in  part  if  the 
Judge  haying  charge  of  the  matter  deems  it  advisable,  in  which 
case  the  documents  shall  be  initialled  by  them  in  the  manner  above 
prescribed. 

Art.  236.  If  the  witnesses  come  provided  with  any  additional 
documents  at  the  time  of  giving  their  evidence,  such  documents 
shall  be  annexed  to  the  others  sd^ter  having  been  initialled  by  the 
Judge  as  well  as  by  the  said  witnesses  who  are  willing  so  to  do, 
and  if  they  are  not  willing,  mention  shall  be  made  of  the  fact,  and 
should  such  document  prove  either  the  falsity  or  authenticity  of 
'the  documents  impeached,  they  shall  be  produced  to  the  other 
witnesses  who  shall  be  free  to  consider  them,  and  they  shall  be 
initialled  by  such  other  witnesses  as  above  prescribed. 

Art.  236.  Proof  by  experts  shall  be  made  as  follows  :  First, 
the  documents  produced  for  the  purpose  of  comparison  shall  be 
agreed  upon  between  the  parties,  or  settled  by  the  Judge  as  pro- 
vided by  Article  200  under  the  title  of  *'  Proof  of  Documents.*' 
Secondly,  there  shall  be  sent  to  the  experts  the  judgment  giving 
leave  to  prosecute  for  forgery,  the  documents  impeached,  the 
minute  showing  the  condition  of  such  documents,  the  judgment 
setting  out  the  contentions  in  favour  of  the  allegation  of  forgery 
and  ordering  a  report  to  be  made  by  experts,  the  documents 
to  be  used  for  purposes  of  comparison  when  any  such  have  been 
provided,  the  minute  of  the  presentation  of  the  same,  and  the 
judgment  under  which  the  same  have  been  ordered  to  be  admitted  ; 
the  experts  shall  refer  in  their  report  to  the  forwarding  of  all  the 
dcMsuments  above  alluded  to,  and  of  the  examination  which  they 
h^ve  made  of  them  without,  however,  having  the  right  to  prepare 
any  minute  :  they  shall  also  initial  the  documents  impeached.  In 
-case  the  witnesses  have  added  any  further  documents  to  their 
depositions,  the  Judge  having  cluu'ge  of  the  matter  may  order 
them  to  be  submitted  to  the  experts.  Thirdly,  in  addition  to  the 
above,  the  rules  set  out  under  the  title  ^*  Proof  of  Documents  " 
shall  be  observed. 

Art.  237.  In  case  of  objection  being  made  to  the  Judge  deputed 
to  deal  with  the  matter  or  the  experts,  the  procedure  provided  in 
Titles  14  and  21  of  this  Code  shall  be  adopted. 

Art.  238.  When  the  investigation  has  been  completed  judgment 
shall  be  given  upon  a  simple  notice  requiring  the  same. 

Art.  239.  Should  the  result  of  the  proceedings  be  to  show  that 
the  forgery  or  falsification  has  been  perpetrated,  and  that  the 
authors  thereof  or  their  accomplices  are  living,  and  that  the  time 
within  which  criminal  proceedings  can  be  taken  according  to  the 
provisions  of  the  Penal  Code  have  not  elapsed  or  become  barred 
by  prescription,  the  President  of  the  Court  may  make  an  order 
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for  such  persons  to  be  proceeded  against  criminally,  and  in  this 
connection  he  shall  have  all  the  powers  and  authority  of  a  cnminal 
Judge. 

Art.  240.  In  the  circumstances  above  alluded  to  civil  proceed- 
ings shall  be  stayed  until  after  the  criminal  proceedings  for  forgery 
have  been  concluded. 

Art.  241.  When  in  the  course  of  the  proceedings  for  forgery 
the  Court  has  ordered  the  suppression,  the  tearing  or  erasure 
wholly  or  in  part,  or  even  the  setting  up  in  a  different  manner  of 
portions  of  the  documents  alleged  to  be  forgeries,  execution  of 
that  part  of  the  judgment  shall  be  stayed  until  the  times  have 
elapsed  within  which  the  condemned  person  may  appeal,  or  within 
which  he  shall  formally  admit  or  acquiesce  in  the  judgment  so 
finding. 

Art.  242.  The  judgment  dealing  with  the  forgery  shall  provide 
in  such  manner  as  may  be  proper  for  the  returning  of  the 
documents,  either  to  the  parties  or  to  the  witnesses  who  have 
produced  the  same  ;  this  shall  apply  as  well  to  documents  alleged 
to  be  false  when  they  have  not  been  so  proved.  With  regard 
to  documents  which  have  been  taken  from  a  place  of  public 
deposit,  it  shall  be  ordered  that  they  be  returned  to  the  persons 
in  whose  custody  they  were,  or  shall  be  returned  by  the  Registrars 
in  such  manner  as  may  be  ordered  by  the  Court :  these  directions 
being  followed  without  the  necessity  for  any  further  judgment 
dealing  with  the  return  of  the  documents  being  given,  which, 
however,  shall  not  be  done  until  the  time  prescribed  by  the  last 
Article  has  elapsed. 

Art.  243.  There  shall,  however,  be  a  stay  during  the  said  time 
with  regard  to  returning  the  documents  produced  for  the  purpose 
of  comparison  or  otherwise,  unless  it  be  otherwise  ordered  by 
the  Court,  upon  the  application  of  the  persons  producing  the  said 
documents  or  other  persons  who  have  an  interest  in  demanding  the 
same. 

Art.  244.  Registrars  are  required  to  conform  strictly  with  the 
preceding  Articles  so  far  as  they  affect  them,  under  penalty  of 
being  deprived  of  their  offices,  of  being  fined  not  less  than 
100  francs,  and  being  condemned  to  pay  damages  to  any  parties 
who  may  consider  themselves  damnified  by  their  action,  and  also 
of  even  being  proceeded  against  by  extraordinary  means  in  case  of 
need. 

Art.  245.  Whilst  they  remain  in  the  Registry  the  Registrars 
shall  not  be  at  liberty  to  deliver  out  any  certified  or  other  copy 
of  any  documents  alleged  to  be  forgeries  except  under  the  autho- 
rity of  a  judgment ;  with  regard  to  notices  of  which  the  original 
or  extracts  have  been  deposited  at  the  Registry,  and  notably  with 
regard  to  registers  in  which  there  appear  particulars  of  documents 
not  alleged  to  be  forgeries,  the  said  Registrars  may  forward  the 
same  to  the  parties  who  shall  be  entitled  to  require  them  to  be  so 
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«ent  without  pa3nnent  of  larger  fees  than  would  be  payable  to  the 
persons  having  possession  of  the  said  originals  or  extracts,  and 
the  present  Article  shall  be  enforced  under  the  penalties  provided 
by  the  preceding  Article.  Should  the  persons  in  whose  possession 
the  documents  are  have  prepared  extracts  or  certified  copies  to 
take  the  place  of  the  said  extracts  in  accordance  with  Article  203 
of  the  title  ^^  Proof  of  Documents/'  the  said  documents  shall  not 
be  allowed  to  be  forwarded  except  by  the  persons  in  whose 
possession  they  properly  are. 

Art.  246.  The  plaintiff  in  proceedings  for  forgery  whose  case 
fails  shall  be  condemned  to  pay  a  fine  of  not  less  than  300  francs^ 
and  such  damages  as  may  be  considered  proper. 

Art.  247.  The  liability  to  pay  a  fine  shall  arise  each  time  that 
an  allegation  of  forgery  has  been  lodged  in  the  Registry,  by  the 
person  making  the  allegation,  if  the  plaintiff  has  voluntarily 
abandoned  his  proceedings  or  failed  in  them,  or  should  such  party 
have  been  dismissed  from  the  proceedings  either  on  account  of  his 
contentions  for  not  bringing  forward  sufficient  proof,  or  by  reason 
of  not  having,  so  far  as  the  plaintiff  is  concerned,  displayed  the 
necessary  diligence  or  observed  the  formalities  above  referred  to  ; 
which  shall  be  the  case  in  whatever  terms  the  judgment  is  con- 
ceived, and  again  if  the  judgment  does  not  carry  a  fine  :  even 
although  the  plaintiff  offers  to  proceed  with  forgery  proceedings 
by  extraordinary  means. 

Art.  248.  Xo  liability  to  pay  a  fine  shall  be  incurred  when  the 
docimients  or  one  of  the  documents  alleged  to  be.  a  forgery  has 
been  found  to  be  forged  either  wholly  or  in  part,  or  when  it  has 
been  disallowed  as  evidence  in ,  the  action,  as  also  when  the  appli- 
cation for  liberty  to  take  proceedings  for  forgery  has  been 
allowed,  and  this  shall  be  the  case  under  whatever  circumstances 
the  Judge  may  have  thrown  out  or  refused  to  give  effect  to  the 
said  application. 

Art.  249.  Xo  compromise  of  proceedings  for  forgery  shall  be 
allowed  to  be  made  unless  it  has  been  judicially  approved  after 
having  been  communicated  to  the  public  department  concerned 
in  the  matter,  which  department  shall  be  allowed  to  make  such 
requirements  in  regard  thereto  as  may  be  considered  desirable. 

Art.  250.  The  complainant  in  forgery  proceedings  may  always 
avail  himself  of  his  criminal  remedies,  in  which  event  judgment 
in  the  civil  proceedings  shall  be  stayed  unless  the  Judge  considers 
that  the  civil  action  may  be  dealt  with  independently  of  the 
consideration  of  the  documents  alleged  to  be  forged. 

Art.  251.  No  judgment  which  either  provides  for  investigation 
or  is  in  its  nature  final  in  matters  relating  to  forgery  shall  be 
delivered  until  the  Minister  of  Justice  has  had  an  opportunity 
of  considering  and  expressing  his  opinion  on  it. 
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TITLE  12. 

Ab  to  Inquibies. 

Art.  252.  The  evidence  of  each  party  who  applies  for  liberty 
to  make  proof  shall  be  set  out  in  a  succinct  manner  by  a  simple 
notice  of  the  facts  to  be  proved  without  written  demand  or  other 
written  document,  and  the  same  shall  likewise  in  the  same  manner 
be  challenged  or  admitted  within  three  days,  failing  which  they 
shall  be  taken  to  be  admitted. 

Art.  253.  If  the  facts  are  admissible  in  evidence,  whether  they 
are  denied  or  not,  if  the  law  does  not  exclude  them  they  may  be 
admitted  to  proof. 

Art.  254.  The  Court  may,  as  of  right,  decree  proof  of  such 
facts  as  appear  to  it  to  be  conclusive  if  permissible  by  law. 

Art.  255.  The  judgment  ordering  proof  shall  contain :  Firstly, 
a  statement  of  the  facts  to  be  proved  ;  and,  secondly,  nomination 
of  the  Judge  before  whom  the  inquiry  is  to  be  made.  If  the 
witnesses  reside  too  far  from  the  place  where  the  Court  sits,  it 
shall  have  power  to  direct  that  the  inquiry  be  had  before  a 
Judge  to  be  named  by  a  Court  to  which  the  matter  shall  be 
referred  for  that  purpose. 

Art.  256.  There  shall  be  a  right  of  counter-proof  :  proof  of 
facts  by  the  plaintiff  and  counter-proof  by  his  adversary  shall  be 
commenced  and  brought  to  a  conclusion  within  the  times  provided 
by  the  following  Articles. 

Art.  257.  If  the  inquiry  is  to  be  held  at  the  same  place  where 
judgment  has  been  given,  or  within  the  distance  of  three  myria- 
metres  therefrom,  it  shall  be  commenced  within  eight  days  from 
date  of  notice  thereof  given  to  the  solicitor  ;  if  judgment  is  given 
against  a  party  who  has  no  solicitor,  the  time  shall  run  from  the 
date  of  notice  served  personally  upon  him,  or  left  at  his  place  of 
abode  ;  these  times  shall  run  also  against  the  person  who  has  given 
notice  of  the  judgment,  and  strict  observance  of  them  shall  be 
necessary  under  penalty  of  the  whole  proceeding  being  void.  If 
opposition  is  allowable,  the  time  shall  run  from  the  expiration  of 
the  times  provided  for  giving  notice  thereof. 

Art.  258.  If  the  inquiry  is  to  be  made  at  a  greater  distance  the 
judgment  ordering  it  shall  fix  the  time  within  which  it  is  to  be 
commenced. 

Art.  259.  The  inquiry  shall  be  taken  to  conmience,  so  far  as 
each  of  the  parties  are  concerned,  at  the  date  of  the  decree  which 
shall  be  obtained  from  the  Judge  having  charge  of  the  matter 
ordering  the  summoning  of  witnesses  upon  a  day  and  an  hour  to  be 
named  by  him  ;  and  such  Judge  shall  commence  the  deposition  of 
each  witness  examined  with  a  recital  showing  the  application  for 
the  inquiry  and  the  order  made  thereon. 
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Art.  260.  Witnesses  shall  be  snmmoned  either  personally  or  by 
leaving  notice  at  their  places  of  abode  :  those  residing  within 
three  myriametres  of  the  place  where  the  inquiry  is  to  be  held 
shall  have  at  least  one  day's  notice  before  the  hearing,  and  there 
shall  be  added  one  day  for  every  three  myriametres  for  those 
residing  at  a  greater  distance.  There  shall  be  given  to  each 
witness  a  copy  of  the  mandatory  portion  of  the  judgment,  but  only 
so  far  as  the  admitted  facts  and  the  orders  of  the  Judge  having 
charge  of  the  matter  are  concerned.  If  these  formalities  are  not 
observed,  the  depositions  of  the  witnesses,  affecting  whom  the 
same  are  lacking,  shall  not  be  admissible  in  evidence. 

Art.  261.  The  parties  shall  be  summoned  to  attend  at  the 
inquiry  by  a  notice  served .  at  the  place  of  residence  of  their 
solicitors,  if  any  have  been  appointed,  and  failing  this  at  the 
witnesses  own  place  of  residence,  within  three  days  at  least  of 
the  day  of  hearing.  The  names,  professions  and  residences  of 
the  witnesses  intended  to  be  produced  against  a  party  shall  be 
notified  to  him  ;  on  failure  to  observe  any  of  these  formalities  the 
whole  proceedings  shall  be  void. 

Art.  262.  The  witnesses  shall  be  heard  separately,  as  well 
where  the  parties  are  present  as  where  they  are  absent.  Each 
witness  before  giving  his  evidence  shall  state  his  name,  profession, 
age,  and  place  of  residence,  whether  he  is  related  either  directly  or 
by  marriage  to  either  of  the  parties,  and  if  so,  in  what  degree,  and 
whether  he  is  a  servant  or  person  employed  by  one  of  them,  and 
he  shall  swear  to  tell  the  truth  ;  the  failure  to  observe  these 
formalities  shall  carry  with  it  the  penalty  of  the  proceedings  being 
nuU  and  void. 

Art.  263.  Witnesses  failing  to  appear  shall  by  an  order  of  the 
Judge  having  charge  of  the  matter  (which  order  shall  be  allowed 
to  be  executed  forthwith  in  spite  of  opposition),  be  subjected  to  a 
penalty  of  not  less  than  10  francs,  to  be  given  to  the  party 
requiring  them  to  attend,  as  damages  ;  they  may  also  be  condemned 
by  the  same  order  to  pay  a  fine  not  exceeding  100  francs. 
"Witnesses  failing  to  appear  shall  be  re-summoned  at  their  own 
expense. 

Art.  264.  If  witnesses  who  have  been  re-summoned  again  fail 
to  attend,  they  shall  be  liable  to  arrest  as  well  as  to  pay  a  fine  of 
100  francs  ;  the  Judge  having  charge  of  the  matter  may  also  issue 
a  warrant  to  bring  them  up  in  custody. 

Art.  265.  If  the  witness  is  able  to  prove  that  he  was  unable  to 
attend  on  the  date  stated  in  his  summons,  the  Judge  having  charge 
of  the  matter  may  allow  him  to  go  free  after  he  has  given  his 
evidence,  and  may  remit  the  fine  and  the  expense  of  his  being 
re-summoned. 

Art.  266.  If  the  witness  is  able  to  prove  that  he  is  unable  to 
attend  on  the  return-day,  the  Judge  may  give  him  a  sufficient 
adjournment  which,  however,  shall  not  exceed  the  time  fixed  for 
the  inquiry,  or  he  may  personally  attend  where  the  witness  is  and 
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take  his  deposition.  If  the  witness  resides  at  a  distance,  the  Judge 
shall  direct  him  to  attend  before  the  President  of  the  Court  having 
jurisdiction  in  the  place  where  he  resides,  who  shall  take  his 
evidence  or  appoint  a  Judge  for  the  purpose  ;  the  Registrar  of  the 
Court  where  the  evidence  is  taken  shall  immediately  forward  the 
depositions  to  the  Registrar  of  the  Court  in  which  the  action  is 
pending,  provided,  nevertheless,  that  he  shall  be  entitled  to  be  paid 
his  fees  by  the  party  upon  whose  request  the  witness  has  been 
summoned. 

Art.  267.  If  the  witnesses  are  unable  to  be  heard  the  same  day, 
the  Judge  having  charge  of  the  matter  shall  adjourn  to  a  stated 
day  and  hour,  and  no  new  summons  shall  be  issued  to  the  witnesses 
nor  to  the  parties  who  shall  not  have  appeared. 

Art.  268.  No  person  shall  be  allowed  to  be  summoned  as  a 
witness  if  he  is  either  directly  or  by  marriage  related  to  either  of 
the  parties,  or  their  wives  even  although  they  may  have  been 
divorced. 

Art.  269.  The  minute  of  the  inquiry  shall  set  out  the  date  and 
hour,  the  appearance  or  non-appearance  of  the  parties  and  the 
witnesses,  the  service  of  the  summons  and  the  adjournment,  should 
any  have  been  ordered,  and  unless  this  is  done  the  whole  proceedings 
shall  be  void. 

Art.  270.  Objections  to  witnesses  shall  be  taken  by  the  party 
or  his  solicitor  before  they  give  their  evidence,  and  each  witness 
shall  be  called  upon  to  make  answer  to  such  objection  ;  the 
objections  shall  be  circumstantial  and  relevant  and  not  in  vague 
and  general  terms ;  the  objections  and  the  witness'  answers 
thereto  shall  be  entered  upon  the  minute  of  proceedings. 

Art.  271.  The  witness  shall  give  evidence  without  being  allowed 
to  refer  to  any  written  draft,  his  deposition  shall  be  entered  upon 
the  minute  of  proceedings  and  shall  be  read  over  to  him,  and  he  shall 
be  asked  whether  he  agrees  to  the  same  as  taken  down  ;  failure  to 
observe  these  formalities  shall  render  the  evidence  inadmissible ; 
the  witness  shall  also  be  asked  whether  he  requires  to  be  paid 
conduct  money. 

Art.  272.  At  the  time  of  reading  his  deposition  the  witness  may 
make  such  alterations  and  additions  thereto  as  he  may  think 
desirable,  the  same  being  written  either  at  the  end  or  in  the 
margin  of  the  deposition  ;  this  also  shall  be  read  over  to  him  as  in 
the  case  of  his  deposition  itself,  and  mention  shall  be  made  of  it 
in  the  minute  of  proceedings  under  penalty  of  such  evidence  not 
being  admissible. 

Art.  273.  The  Judge  having  charge  of  the  matter  shall  as  of 
right  or  upon  the  request  of  either  of  the  parties,  put  to  the 
witnesses  such  questions  as  he  may  think  proper  for  the  purpose 
of  making  the  deposition  clear,  the  witnesses*  replies  ^all  be 
signed  by  them  after  the  same  have  been  read  over  to  them  or 
mention  of  the  fact  that  the  witness  will  not  or  cannot  sign  shall 
be  made,  they  shall  also  be  signed  by  the  Judge  and  the  Registrar 
under  penalty  of  their  not  being  receivable  in  evidence. 
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Art.  274.  The  deposition  of  a  witness,  as  well  as  alterations  and 
additions  which  he  may  make  therein,  shall  be  signed  by  him,  by 
the  Judge,  and  by  the  Registrar,  and  if  the  witness  will  not  or 
cannot  sign,  mention  shall  be  made  of  the  fact  under  penalty  of 
the  same  not  being  admissible  in  evidence. 

Art.  276.  The  minutes  of  proceedings  shall  mention  that  all  the 
formalities  prescribed  by  Articles  261,  262,  and  269 — 274  above, 
have  been  observed,  they  shall  be  signed  at  the  end  by  the  Judge  and 
the  Registrar,  and  by  the  parties  also  if  they  are  able  and  willing 
-to  sign,  or  in  case  of  refusal  or  inability  mention  shall  be  made 
of  the  fact  under  penalty  of  the  same  not  being  admissible  in 
evidence. 

Art.  276.  Parties  shall  not  be  at  liberty  to  interrupt  the  witness 
during  his  examination,  nor  to  put  any  question  to  him  direct,  but 
shall  be  required  to  address  to  the  presiding  Judge  any  question 
desired  to  be  put,  under  penalty  of  a  fine  of  ten  francs,  and  of  a 
larger  fine  and  exclusion  from  the  room  in  case  they  prove  recal- 
.citrant,  which  penalty  shall  be  pronounced  by  such  Judge  ;  any 
such  orders  shall  be  capable  of  being  put  into  execution  in  spite  of 
opposition. 

Art.  277.  If  the  witness  demands  conduct  money,  the  same 
shall  be  ordered  by  the  presiding  Judge  upon  a  copy  of  the  sum- 
mons, and  his  order  shall  be  enforceable  ;  the  Judge  shall  mention 
the  fact  of  his  having  ordered  conduct  money  to  be  paid  in  the 
minute  of  proceedings. 

Art.  278.  The  inquiry  shall  be  concluded  within  eight  days  from 
the  date  of  the  hearing  of  the  first  witness  under  penalty  of  the 
depositions  not  being  admissible  in  evidence  if  the  judgment 
which  has  ordered  it  has  not  fixed  a  longer  time. 

Art.  279.  If,  however,  one  of  the  parties  ask  for  an  adjourn- 
ment within  the  time  limited  for  completion  of  the  inquiry,  the 
Court  may  grant  such  adjournment. 

Art.  280.  The  adjournment  shall  be  asked  for  upon  the  minute 
of  proceedings  of  the  Judge  having  charge  of  the  matter,  and 
shall  be  ordered  upon  the  reference  which  he  directs  during  the 
hearing,  upon  his  minute  of  proceedings,  without  any  further 
summons  if  the  parties  or  their  solicitors  are  present ;  only  one 
adjournment,  however,  shall  be  allowed  under  penalty  of  the  whole 
proceedings  being  void. 

Art.  281.  Parties  calling  more  than  five  witnesses  in  regard  of 
the  same  fact  shall  not  be  at  liberty  to  recover  the  expenses  of 
any  depositions  beyond  such  five. 

Art.  282.  No  objection  to  a  witness'  evidence  shall  be  put 
.  forward  unless  the  same  is  made  and  supported  in  writing. 

Art.  283.  The  relations  direct  or  by  marriage  of  either  of 
the  parties  to  the  degree  of  issue  of  cousin -german  inclusive, 
shall  be  allowed  to  be  objected  to  ;  the  relations  direct  and  by 
marriage  of  wife  or  husband  as  far  as  the  above  degrees  shall  be 
allowed  if  the  spouse  is  living  or  the  party  or  his  wife,  or  any  of 
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his  children  by  her  are  living ;  in  case  the  spouse  shall  be  dead 
without  leaving  descendants,  the  relatives  in  the  direct  line  and  by 
marriage,  brothers,  brothers-in-law,  sisters  and  sisters-in-law  may 
be  objected  to.  The  witness  who  is  presumptive  next-of-kin  or 
legatee  may  also  be  objected  to,  as  likewise  one  who  has  drunk  or 
eaten  with  either  of  the  parties  or  at  his  expense  since  the  making 
of  the  order  directing  the  inquiry,  and  he  who  may  have  given 
certificates  with  regard  to  the  facts  in  issue  in  the  action,  the 
servants  of  and  persons  employed  by  either  party,  persons  under 
remand  on  a  criminal  accusation,  a  person  who  has  been  condemned 
criminally  or  to  loss  of  civil  rights,  or  even  one  who  has  been 
subjected  to  a  police  penalty  for  theft. 

Art.  284.  The  witness  objected  to  shall  be  heard  in  answer  to 
the  objection  in  the  evidence  given  by  him. 

Art.  285.  Persons  under  fifteen  years  of  age  may  be  allowed  to 
give  evidence,  but  only  such  weight  shall  be  attached  thereto  as 
may  appear  proper. 

Art.  286.  The  time  within  which  the  inquiry  may  be  held  having 
expired,  the  more  vigilant  party  shall  cause  to  be  served  upon  the 
solicitor  of  his  opponent  a  copy  of  the  minute  of  proceedings,  and 
shall  thereafter  be  allowed  to  proceed  to  a  hearing  upon  a  simple 
notice. 

Art.  287.  The  decision  upon  objections  made  to  a  witness^ 
evidence  shall  be  given  in  a  summary  manner. 

Art.  288.  If,  however,  the  whole  ground  of  action  is  involved, 
one  judgment  to  cover  the  whole  shall  be  given. 

Art.  289.  If  the  objections  put  forward  before  the  evidence  is 
given  are  not  justified  in  writing,  the  party  putting  them  forward 
shall  be  required  to  prove  them  and  to  indicate  which  of  the  wit- 
nesses he  objects  to,  otherwise  his  objections  shall  not.be  received, 
the  whole  being  without  prejudice  to  any  claim  for  damages  which 
the  witness  objected  to  may  be  entitled  to  put  forward. 

Art.  290.  Proof  in  case  of  need  shall  be  ordered  by  the 
Court  in  spite  of  evidence  offered  to  the  contrary,  and  the  same 
shall  be  made  in  accordance  with  the  above  regulations.  With 
regard  to  summary  inquiries,  no  objections  to  witnesses  shall  be 
allowed  to  be  made  unless  the  same  are  justified  by  writing. 

Art.  291.  If  the  objections  are  established,  the  depositions  of 
the  witness  objected  to  shall  not  be  read. 

Art.  292.  Any  inquiry  or  deposition,  which  is  declared  to  be 
inadmissible  owing  to  the  fault  of  the  Judge  having  charge  of 
the  matter,  shall  be  taken  again  at  his  expense,  the  time  within 
which  the  further  inquiry  for  the  examination  of  the  witness  is  to 
be  held  shall  run  from  the  date  of  notice  of  the  judgment  or  decree 
which  ordered  the  same  ;  the  parties  shall  be  at  liberty  to  cause 
the  same  witnesses  to  be  heard,  and  if  any  of  them  are  unable  to 
be  heard  the  Judges  shall  have  such  regard  to  the  depositions 
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which  have  already  been  made  by  them  at  the  preyious  inquiry  as 
they  may  think  right,  i 

Art.  293.  Any  inquiry  declared  void  by  reason  of  default  of 
the  solicitor  or  of  the  bailiff  shall  -not  be  held  again,  but  either  of 
the  parties  may  claim  the  expenses  to  which  they  have  been  put 
against  these  persons,  which  expenses  may  even  extend  to  a  claim 
for  damages  ;  and  in  case  of  gross  negligence,  the  assessment  of 
such  damages  shall  be  left  to  the  decision  of  the  Judge. 

Art.  294.  The  inadmissibility  of  one  or  more  of  the  depositions 
shall  not  render  the  whole  inquiry  invalid. 

TITLE  13. 
As  TO  Local  Inquiries  and  Investigations. 

Art.  295.  The  Court  may  in  such  cases  as  it  deems  neces- 
sary, direct  that  one  of  the  Judges  shall  proceed  to  the  locus  in 
quo,  but  this  shall  not  be  done  where  reports  of  experts  would 
suffice,  unless  it  Lb  required  by  one  of  the  parties. 

Art.  296.  The  judgment  shall  nominate  one  of  the  Judges  who 
has  previously  taken  part  in  the  matter. 

Art.  297.  Upon  the  request  of  the  more  vigilant  party  the 
said  Judge  shall  make  an  order  fixing  the  place,  the  day  and  hour 
for  holding  the  inquiry,  and  notice  of  this  order  shall  be  served 
upon  the  solicitors  of  the  parties,  which  shall  be  good  service 
thereof. 

Art.  298.  The  Judge  having  charge  of  the  matter  shall  mention 
in  his  minute  of  proceedings  the  time  taken  in  coming  to,  remaining 
at  and  returning  from  the  place  where  the  inquiry  was  held. 

Art.  299.  The  filing  of  the  minute  of  proceedings  shall  be 
notified  by  the  more  vigilant  of  the  parties  to  the  solicitor  of  the 
other  party,  and  three  days  thereafter  he  may  proceed  to  a  hearing 
upon  a  simple  notice  of  intention  to  that  effect. 

Art.  300.  The  presence  of  a  representative  of  the  Minist^re 
Public  shall  not  be  necessary  except  in  case  he  is  himself  a  party  to 
the  proceedings. 

Art.  301.  The  costs  of  attendance  at  the  place  of  the  inquiry 
shall  be  provided  beforehand  by  the  party  requiring  the  same,  and 
shall  be  deposited  by  him  at  the  Registry. 

TITLE  U. 

As  TO  Bepobts  of  Experts. 

Art.  302.  When  a  report  of  experts  is  necessary,  it  shall  be 
decreed  by  the  judgment  which  shall  state  clearly  the  objects  for 
which  the  opinion  of  the  experts  is  required. 
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Art.  303.  The  expert^s  report  shall  not  be  made  by  less  than 
three  experts  unless  the  parties  consent  to  the  report  of  one  expert 
only  being  accepted. 

Art.  304.  If  at  the  time  of  the  judgment  which  directs  the 
procuring  of  reports  from  experts,  the  parties  are  not  agreed  upon 
the  experts  to  be  named,  the  judgment  given  at  the  time  shall 
appoint  such  experts  for  them. 

Art.  305.  If  the  experts  are  not  agreed  upon  between  the 
parties,  the  order  shall  provide  that  the  parties  nominate  them 
within  three  days  of  the  date  of  notice  requiring  them  so  to  do, 
failing  this  the  reports  shall  be  made  by  experts  to  be  nomin- 
ated by  the  Court  in  its  judgment ;  this  same  judgment  shall 
appoint  a  Judge  to  have  charge  of  the  matter,  who  shall  administer 
the  oaths  to  the  experts  agreed  upon  by  the  parties  or  appointed 
by  the  Court.  Provided,  nevertheless,  that  the  Court  may  order 
the  experts  to  make  oath  before  the  justice  of  the  peace  having 
jurisdiction  in  the  division  within  which  the  property  is  locally 
situate,  upon  which  their  reports  are  to  be  made. 

Art.  306.  Within  the  times  referred  to  above,  the  parties  who 
have  agreed  upon  the  nomination  of  experts  shall  make  their 
declaration  as  to  such  agreement  at  the  Registry. 

Art.  307.  After  the  expiration  of  the  times  above  referred  to, 
the  more  vigilant  party  shall  be  at  liberty  to  take  up  the  Judge's 
order  and  to  summon  the  experts  named  by  the  parties  or  therein, 
to  take  the  oath,  without  it  being  necessary  that  the  parties  should 
themselves  be  present. 

Art.  308.  Objections  shall  be  allowed  to  be  made  against  experts 
only  where  they  are  appointed  by  the  Judge,  unless  reasons  for 
the  same  have  arisen  since  their  nomination  and  before  they  have 
taken  the  oath 

Art.  309.  The  party  who  has  grounds  of  objection  to  put  for- 
ward must  make  it  within  three  days  of  the  nomination,  by  a 
simple  notice  signed  by  him  or  his  special  proxy,  setting  out  the 
reasons  for  the  objections  and  the  proofs  in  support  of  such 
reasons,  if  such  exist,  or,  failing  this,  an  offer  to  prove  the  validity 
of  such  objections  by  witnesses  ;  the  time  hereinbefore  limited 
having  expired,  the  objections  shall  no  longer  be  entertained, 
and  the  expert  shall  take  the  oath  on  the  day  appointed  for  that 
purpose  by  the  summons. 

Art.  310.  Experts  shall  be  allowed  to  be  objected  to  upon  the 
same  grounds  as  witnesses  are  allowed  to  be  objected  to. 

Art.  311.  a  contested  objection  shall  be  adjudicated  upon  sum- 
marily at  the  hearing  upon  a  simple  notice  and  upon  a  statement 
of  the  views  upon  it  of  the  functionary  having  cognisance  of  the 
matter  ;  the  Judges  shall  be  at  liberty  to  direct  proof  to  be  made 
by  witnesses,  in  which  event  the  same  shall  be  made  in  manner 
hereinafter  provided  in  cases  of  summary  inquiries. 

Art.  312.  The  judgment  dealing  with  objections  shall  be  capable 
of  being  put  into  execution  in  spite  of  appeal. 
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Art.  313.  If  the  objections  shall  be  given  effect  to,  the  Judge, 
as  of  right,  in  the  same  judgment,  may  name  another  expert  or 
other  experts  in  the  place  of  the  one  or  more  objected  to. 

Art.  314.  Should  the  objections  be  disallowed,  the  party 
making  them  shall  be  condemned  to  pay  such  damages  as  appear 
proper,  even  in  favour  of  the  expert  should  he  claim  the  same, 
but  in  the  latter  event  he  shall  no  longer  be  allowed  to  act  as 
expert. 

Art.  315.  The  minute  of  proceedings  with  regard  to  the 
administration  of  the  oath,  shall  contain  an  indication  by  the 
experts  of  the  place,  the  day  and  the  hour  fixed  by  them  for 
performing  their  functions  ;  if  the  parties  or  their  solicitors  are 
present,  this  statement  shall  stand  in  lieu  of  a  summons  ;  in  case 
of  their  being  absent,  the  parties  shall  be  summoned  by  notice,  to 
be  served  upon  their  solicitors,  requiring  them  to  attend  upon  a 
day  and  at  an  hour  to  be  named  by  the  experts. 

Art.  316.  If  any  expert  does  not  consent  to  act  or  does  not 
appear,  either  for  the  purpose  of  taking  the  oath  or  for  the  pur- 
pose of  fulfilling  his  functions,  upon  the  day  and  at  the  hour  fixed 
for  the  purpose,  the  parties  may  immediately  agree  to  nominate 
another  expert  in  his  place  ;  failing  this,  the  Court  may,  as  of  right, 
appoint  another  expert.  The  expert  who,  after  having  taken  the 
oath,  shall  not  fulfil  his  duties,  may  be  condemned  by  the  Court 
appointing  him  to  all  costs  thrown  away,  and  even  to  pay  damages 
in  a  proper  case. 

Art.  317.  The  judgment  ordering  the  making  of  the  report  and 
the  necessary  documents  shall  be  sent  to  the  experts ;  and  the 
parties  shall  be  at  liberty  to  make  such  statements  and  requisitions 
as  they  may  consider  expedient,  which  facts  shall  be  mentioned  in 
the  report  prepared  at  the  place  where  the  enquiry  is  held,  and 
upon  the  day  and  at  the  hour  appointed  for  the  purpose  by  the 
experts.  The  statement  shall  be  written  out  by  one  of  the  experts 
and  signed  by  all  of  them  ;  if  all  of  them  are  not  able  to  write  it 
shall  be  written  out  and  signed  by  the  Registrar  and  the  justice  of 
peace  of  the  district  within  which  the  proceedings  have  taken 
place. 

Art.  318.  The  experts  shall  prepare  only  one  report,  and  shall 
formulate  only  one  conclusion  to  be  arrived  at  by  the  majority  of 
votes,  they  shall,  however,  point  out,  in  case  there  is  a  difference 
of  opinion,  the  reasons  therefor  without  letting  it  be  known  which 
expert  was  responsible  for  the  dissenting  view. 

Art.  319.  The  minute  of  the  report  shall  be  filed  in  the 
Registry  of  the  Court  which  ordered  the  report  to  be  made,  with- 
out any  additional  oath  being  administered  to  the  experts  ;  their 
services  shall  be  remunerated  by  payment  of  such  sum  as  the 
President  may  allow,  and  such  allowance  shall  be  written  at  the 
foot  of  the  minute  of  the  report  and  shall  be  capable  of  being 
enforced  against  the  party  who  required  the  report  to  be  made  or 
who  proceeded  with  it,  if  it  was  directed  to  be  made  by  an  order 
emanating  from  the  Court  itself. 
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Art.  320.  In  case  of  delay  or  of  refusal  on  the  part  of  the 
experts  to  bring  in  their  report  they  may  be  summoned  without 
any  preliminary  as  to  conciliation  to  appear  within  three  days  before 
the  Court  which  appointed  them  for  the  purpose  of  their  being 
ordered  to  bring  in  their  report  forthwith,  and  such  order  shall  be 
made  summarily  and  without  any  preliminary  investigation. 

Art.  321.  The  report  shall  be  taken  up  and  notice  of  it  ahall 
be  served  upon  his  opponent's  solicitor  by  the  more  vigilant  party, 
after  which  the  proceedings  shall  be  continued  upon  a  simple 
notice. 

Art.  322.  Should  the  Judges  not  find  in  the  report  such  infor- 
mation as  they  require,  they  may,  of  their  own  motion,  direct  a 
fresh  enquiry  and  report  to  be  made  by  one  or  more  experts,  who 
they  are  also,  as  of  right,  at  liberty  to  appoint,  and  these  persons 
shall  be  at  liberty  to  require  from  the-  previous  experts  such  infor- 
mation as  they  may  deem  necessary. 

Art.  323.  The  Judges  shall  not  be  bound  to  follow  the  advice 
of  the  experts  if  their  own  opinions  are  contrary  thereto. 


TITLE   15. 

As  TO  Intebbooatobies  in  beoabd  to  Facts  and 
Abticleb. 

Art.  324.  The  parties  shall  be  at  liberty  in  all  matters  and  at 
every  stage  of  the  proceeding  to  demand  to  be  interrogated  upon, 
and  in  regard  to,  relevant  facts  and  articles  relating  to  the  matters 
in  question  without  the  delay  incident  to  an  investigation  being 
held  or  a  judgment  given. 

Art.  325.  Interrogatories  shall  not  be  ordered  except  upon  an 
application  setting  out  the  facts  and  by  an  order  made  at  the  hear- 
ing, the  same  being  proceeded  with  either  before  the  President  or 
before  a  Judge  appointed  by  him  for  the  purpose. 

Art.  326.  In  case  the  person  to  be  interrogated  resides  at  a 
distance,  the  President  shall  be  at  liberty  to  request  the  President 
of  the  Court  having  jurisdiction  in  the  district  within  which  sach 
party  resides,  or  a  justice  of  peace  of  the  division  of  the  county 
in  which  his  residence  is  situate,  to  take  the  same  before  him. 

Art.  327.  The  Judge  having  charge  of  the  matter  shall  set  out 
at  the  foot  of  his  order  the  name  of  the  applicant,  and  the  day  and 
hour  fixed  for  the  interrogation,  and  it  shall  not  be  necessary  to 
prepare  a  minute  of  the  proceeding  containing  particulars  of  the 
request  or  the  making  of  the  order. 

Art.  328.  In  the  event  of  valid  excuses  being  put  forward 
showing  that  he  cannot  attend,  the  Judge  shall  personally  attend 
and  take  his  deposition  at  the  place  where  the  witness  is. 
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AlRT.  329.  Twenty-four  hours  at  least  before  the  interrogatory 
is  administered,  the  application  and  the  order  of  the  Court,  of  the 
President  or  of  the  Judge  who  is  to  conduct  it,  a  summons  shall  be 
served,  either  personally  or  at  the  place  of  abode  of  the  person  to 
be  interrogated,  by  a  bailiff  nominated  for  the  purpose. 

AnT.  330.  If  the  person  summoned  to  appear  does  not  appear, 
or  refuses  to  answer  after  having  appeared,  a  minute  in  a  sum- 
mary form  showing  this  shall  be  prepared  and  the  facts  sought  to 
be  proved  may  be  taken  as  proved. 

AlRT.  331.  If  having  failed  to  appear  to  the  summons  he 
presents  himself  for  examination  before  judgment,  he  shall  be 
interrogated  upon  paying  the  costs  of  the  preparation  of  the  minute 
of  the  first  proceedings  and  of  the  notice  thereof  without  the  right 
to  recover  the  same  back. 

Art.  332.  If  on  the  day  fixed  for  the  administration  of  the 
interrogatories,  the  party  summoned  is  able  to  show  that  he  had  a 
good  excuse  for  not  having  previously  attended,  the  Judge  shall 
fix  another  day  for  the  administration  of  the  interrogatories  with- 
out its  being  necessary  to  issue  a  fresh  summons. 

Art.  333.  The  party  summoned  shall  answer  in  person  without 
reading  from  any  draft  in  writing  containing  his  suggested  answers, 
and  without  the  assistance  of  counsel,  in  regard  to  the  facts  set  out 
in  the  application  and  also  as  to  such  other  facts  as  the  Judge,  as  of 
right,  shall  think  proper  to  administer  to  him.  The  answers  shall 
be  precise  and  pertinent  to  each  fact,  and  shall  be  given  without 
any  impertinent  comments.  The  person  having  required  the 
administration  of  the  interrogatories  shall  not  be  allowed  to  be 
present  thereat. 

Art.  334.  When  the  administration  of  the  interrogatories  is 
concluded,  his  depositions  shall  be  read  to  the  deponent,  and  the 
question  shall  be  put  to  him  as  to  whether  he  has  told  the  truth,  and 
whether  he  confirms  what  he  has  said  ;  should  the  witness  desire  to 
make  any  addition  thereto,  the  same  shall  be  added  in  the  margin 
or  at  the  foot  of  his  deposition  and  shall  be  read  to  him,  the  same 
question  as  above  being  again  put  to  him  ;  after  this  the  witness 
idiall  sign  the  deposition  with  the  additions,  if  any,  and  should  he 
be  unable  or  unwilling  to  sign  the  same,  a  note  shall  be  made  to 
that  effect  upon  the  minute  of  proceedings. 

Art.  335.  The  party  desiring  to  avail  himself  of  the  answers  to 
the  interrogatories  shall  intimate  this  fact  without  the  necessity  of 
putting  his  intimation  into  writing  on  one  side  or  the  other. 

Art.  336.  In  the  case  of  public  bodies,  the  governing  body  shall 
nominate  one  of  the  board  of  management  or  an  agent  to  reply  to 
such  interrogatories  as  may  be  administered  to  him  ;  for  this  pur- 
pose such  b^rd  shall  give  a  special  proxy  in  which  the  answers  to 
be  given  shall  beafiBrmed  and  adopted,  failing  which,  the  facts  may 
be  taken  to  be  proved  without  prejudice  to  the  right  to  interrogate 
such  members  of  the  board  of  management  and  their  agents  as  to 
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facts  which  may  be  within  their  personal  knowledge,  and  the 
Court  may  give  to  the  answers  such  weight  as  it  may  think 
proper. 

TITLE    16. 
As  TO  Matters  Arising  Incidentally. 

Firstly^  as  to  Interlocutory  Applications, 

Art.  337.  Interlocutory  applications  shall  be  made  by  a  simple 
notice  stating  the  grounds  and  the  results  sought  to  be  attained  ; 
such  notice  shall  contain  an  offer  to  produce  the  documents  going 
to  prove  the  facts  sought  to  be  proved,  either  upon  the  person's 
own  receipt  or  by  depositing  the  same  in  the  Registry.  The 
defendant  to  this  application  shall  make  his  reply  to  the  offer  by  a 
simple  notice. 

Art.  338.  All  interlocutory  applications  shall  be  made  at  the 
same  time  ;  the  costs  of  any  which  are  made  subsequently,  if  the 
reason  for  making  them  existed  at  the  time  when  the  first  appli- 
cation was  made,  shall  not  be  allowed.  Interlocutory  applications 
shall  be  adjudicated  upon  prior  to  the  hearing  if  possible,  and  in 
cases  in  which  a  preliminar}'  investigation  in  writing  has  been 
ordered,  the  application  shall  be  referred  to  the  Judge  at  the 
hearing  for  him  to  deal  with. 

Secondly^  as  to  Intervention  of  Third  Parties. 

Art.  339.  Applications  for  leave  to  intervene  shall  be  made  by 
a  formal  application,  stating  the  grounds  of  the  application  and 
the  objects  to  be  attained  by  it,  and  of  these  a  copy  shall  be  served 
upon  the  parties  interested  as  also  of  the  documents  upon  which 
the  claim  is  based. 

Art.  340.  The  intervention  shall  not  be  allowed  to  delay  the 
judgment  in  the  principal  action  when  it  is  ready  for  delivery. 

Art.  341.  In  any  case  in  which  a  written  investigation  has  been 
ordered,  if  the  right  to  intervene  is  contested  by  one  or  other  of 
the  parties,  the  matter  shaH  be  referred  to  the  Judge  at  the  trial. 


TITLE  17. 

As  to  Applications  for  Re-hearing  and  Appointment 
OP  New  Solicitors. 

Art.  342.  Judgment  in  a  matter  which  is  ripe  for  decision  shall 
not  be  delayed  either  by  reason  of  any  change  of  condition  of  the 
parties,  by  their  ceasing  to  occupy  the  position  by  right  of  which 
they  sued,  by  their  death,  nor  by  the  death,  dismissal,  suspension^ 
or  striking  off  the  rolls  of  their  solicitors. 
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Art.  343.  The  matter  shall  be  considered  ripe  for  hearing  when 
the  pleadings  are  opened ;  the  pleadings  shall  be  taken  to  be  opened 
when  the  matter  has  been  argued  in  the  presence  of  the  parties  in 
open  Court.  Matters  proceeding  by  means  of  written  investiga- 
tion shall  be  taken  to  be  ripe  for  hearing  when  the  investigation 
has  been  completed,  or  when  the  time  limited  for  production  of 
documents  and  replies  thereto  has  expired. 

Art.  344.  In  all  cases  not  ripe  for  hearing,  proceedings  taken 
after  notice  of  the  death  of  one  of  the  parties  shall  be  null  and  void. 
There  shall  be  no  necessity  to  notify  the  death,  dismissal,  suspen- 
sion, or  striking  off  the  rolls  of  the  solicitors.  All  proceedings 
taken  and  judgments  obtained  after  the  happening  of  any  of  these 
events  shall  be  void,  unless  a  new  solicitor  is  appointed. 

Art.  345.  Neither  a  change  in  the  status  of  the  parties,  nor  the 
ceasing  of  the  capacity  by  right  of  which  they  acted,  shall  prevent 
the  carrying  on  of  proceedings.  Provided,  nevertheless,  that  if 
the  defendant  had  not  appointed  a  solicitor  before  the  change  in  the 
capacity  or  the  decease  of  the  plaintiff,  he  shall  be  resummoned  to 
appear  within  eight  days  to  hear  the  conclusion  arrived  at  by  the 
Judge,  and  without  the  necessity  of  a  preliminary  attempt  at 
conciliation. 

Art.  346.  Summonses  to  fix  a  day  for  the  hearing,  or  to  proceed 
therewith,  shall  be  made  returnable  within  the  times  limited  under 
the  Title  headed  ^^  As  to  Writs  of  Summons,'*  and  shall  give  par- 
ticulars showing  the  names  of  the  solicitors  and  of  the  Reporters 
having  the  matter  in  hand,  if  such  exist. 

Art.  347.  Notice  of  applications  for  hearing,  or  to  proceed  with 
the  hearing,  shall  be  served  by  the  solicitor  of  the  party  applying 
upon  the  solicitor  of  the  other  party. 

Art.  348.  If  the  party  summoned  to  attend  the  application 
shall  object  to  an  order  being  made  as  asked,  the  matter  shall  be 
dealt  with  summarily. 

Art.  349.  If  at  the  expiration  of  the  time  limited,  the  party 
summoned  to  attend  on  the  application  to  fijc  a  date  to  proceed 
-with  the  hearing  does  not  appear,  judgment  shall  be  given  in 
favour  of  the  application,  and  an  order  shall  be  made  for  it  to 
proceed  in  the  usual  way,  without  its  being  necessary  for  any 
farther  time  to  elapse  than  would  have  had  to  elapse  had  no  such 
application  been  made. 

Art.  350.  Judgment  given  by  default  upon  an  apt>lication  to 
fix  a  day  to  proceed  with  the  hearing,  or  as  to  the  appointment  of 
a  new  solicitor,  shall  be  served  by  a  court  bailiff  appointed  for  the 
purpose.  If  the  matter  has  reached  the  report  stage,  the  notice 
shall  set  out  the  name  of  the  Reporter. 

Art.  351.  Objections  to  this  judgment  shall  be  referred  to  the 
J'ndges  at  the  hearing,  even  in  matters  which  have  reached  the 
report  stage. 
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TITLE  18. 
As  TO  Eepudution. 

Art.  352.  No  offer  to  compromise  proceed logB  and  no  admission 
or  consent  can  be  given  or  made  by  anj  person  other  than  the 
party  himself,  without  a  special  proxy  for  the  purpose,  under 
penalty  of  the  same  being  liable  to  repudiation  by  the  party  sought 
to  be  bound  thereby. 

Art.  353.  Notice  of  repudiation  shall  be  given  at  the  Registry 
of  the  Court  having  jurisdiction  in  the  matter,  by  a  notice  signed 
by  the  party  or  his  special  proxy  duly  authenticated.  The  notice 
shall  set  out  the  grounds  thereof,  the  objects  to  be  attained,  and 
the  appointment  of  a  solicitor. 

Art.  354.  If  the  notice  of  repudiation  is  given  during  the 
course  of  proceedings  which  are  still  pending,  it  shall  be  notified 
without  application  being  necessary  between  the  solicitors,  even 
although  repudiation  may  be  directed  against  the  solicitor  to  whom 
notice  is  given  as  well  as  to  the  other  solicitors  in  the  matter,  and 
such  notice  shall  be  equivalent  to  a  summons  to  defend. 

Art.  355.  Should  the  solicitor  have  ceased  to  act,  a  notice  of 
the  repudiation  shall  be  given  by  leaving  the  same  at  his  place  of 
abode  ;  in  the  event  of  his  death,  the  notice  of  repudiation  shall 
be  given  to  his  next-of-kin,  with  a  summons  to  attend  at  the  Court 
wher*  the  action  is  pending,  and  shall  be  notified  to  the  other 
parties  to  the  action  by  notices  served  on  their  respective 
solicitors. 

Art.  356.  The  notice  of  repudiation  shall  always  be  given  in 
the  Court  in  which  the  proceedings  repudiated  have  been  com- 
menced, even  although  the  action  may  at  the  time  be  pending 
before  another  Court ;  the  notice  of  repudiation  shall  be  brought 
to  the  knowledge  of  the  other  parties  to  the  action,  who  shall 
have  notice  to  appear  also  in  the  repudiation  proceedings. 

Art.  357.  There  shall  be  a  stay  of  all  proceedings  in  the  action 
until  the  notice  of  repudiation  has  been  dealt  with,  and  any  pro- 
ceedings taken  during  such  time  shall  be  void.  Provided  never- 
theless that  the  person  filing  the  notice  of  repudiation  may  be 
required  to  bring  the  matter  on  for  hearing  within  a  fixed  time, 
failing  whicli  his  claim  may  be  dismissed. 

Art.  358.  When  the  notice  of  repudiation  has  reference  to  a 
matter  which  is  not  subjudice^  the  same  shall  be  filed  in  the  Court 
having  jurisdiction  at  the  place  where  the  defendant  resides. 

Art.  359.  Every  claim  for  leave  to  repudiate  shall  be  com- 
municated to  the  Minist^re  Public. 

Art.  360.  If  the  claim  for  leave  to  repudiate  is  allowed,  the 
judgment  or  the  provisions  therein  which  depend  upon  the  facts 
allowed  to  be  repudiated,  shall  be  treated  as  null  and  void  ;  the 
person  allowed  to  be  repudiated  shall  be  condemned  in  favour 
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of  the  plaintiff  and  the  other  parties  to  pay  all  costs  and  damages 
arising  therefrom,  and  may  even  be  punished  by  being  deprived 
of  his  office,  or  proceeded  against  by  the  Court's  extraordinary 
procedure,  according  to  the  gravity  and  the  nature  of  the  circum- 
stances. 

Art.  361.  If  the  claim  for  leave  to  repudiate  is  refused,  a  note 
shall  be  made  of  the  judgment  decreeing  refusal  in  the  margin  of 
the  notice  of  repudiation,  and  the  person  claiming  it  may  be 
ordered  to  pay  to  the  person  sought  to  be  repudiat<ed  and  the 
other  parties  such  damages  and  costs  as  may  be  considered 
proper. 

Art,  362.  If  the  notice  of  repudiation  is  brought  up  for  adju- 
dication at  the  hearing,  when  a  judgment  is  given  which  has  the 
effect  of  res  judicata,  it  shall  not  be  received  later  than  eight  days 
before  the  date  on  which  the  judgment  can  be  enforced  in  accor- 
dance with  the  terms  of  Article  1 59  above. 


TITLE    19. 

As   TO   DiSCIPLINABY   KeQULATIONS   OVER   THE   JODOEfi. 

Art.  363.  {In  France.)  If  a  dispute  is  brought  before  two  or 
more  Courts  of  Justices  of  the  Peace,  both  or  all  within  the  dis- 
trict of  the  same  Superior  Court,  questions  affecting  the  discipline 
of  the  justices  of  such  Courts  shall  be  brought  before  such  Superior 
Court.  If  the  Justices'  Courts  are  subject  to  the  jurisdiction  of 
different  Superior  Courts,  then  matters  affecting  the  discipline  of 
the  justices  shall  be  brought  before  the  Boyal  Court.  If  such 
Courts  are  not  subject  to  the  jurisdiction  of  the  same  Boyal  Court, 
disciplinary  measures  affecting  the  justices  shall  be  brought  before 
the  Court  of  Cassation.  If  a  dispute  is  brought  before  two  or  more 
Courts  of  First  Instance  subject  to  the  jurisdiction  of  the  same  Boyal 
Court,  disciplinary  measures  affecting  the  Judges  shall  be  brought 
before  such  Court ;  but  the  same  shall  be  brought  before  the  Court 
of  Cassation  if  all  ^uch  Courts  are  not  within  the  jurisdiction  of  the 
same  Boyal  Court,  or  if  there  is  a  conflict  of  jurisdiction  between 
one  or  more  Courts. 

[This  Article  has  been  repealed  in  Belgium  by  the  Law  of  the 
25th  March,  1876,  Article  19,  which  gives  the  Court  of  Cassation 
the  right  to  provide  as  to  discipline  over  the  Judges.] 

Art.  364.  Upon  inspection  being  had  of  the  records  of  causes 
pending  in  the  different  Courts,  there  shall,  upon  demand  made,  be 
ordered  that  leave  be  given  to  any  person  interested,  authorising 
him  to  summon  any  Judge  of  such  Court  to  appear  before  a  com- 
mittee of  discipline,  and  meanwhile  the  Judges  may  order  a  stay 
of  proceedings  in  all  causes  pending  in  such  Court. 

Art.  365.  The  complainant  shall  give  notice  of  the  judgment, 
and  shall  sumnk>n  the  parties  by  serving  notice  upon  their  solici- 
tors at  their  places  of  residence.     The   length  of  notice  of  the 
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judgment  and  for  summoning  the  parties  to  appear  shall  be  fifteen 
days,  commencing  from  the  date  of  the  judgment ;  the  time  for 
appearance  shall  be  the  same  as  in  the  case  of  writs  of  summons, 
regard  being  had  to  the  distance  from  the  place  of  residence  of 
the  respective  solicitors. 

Art.  366.  If  the  complainant  shall  not  have  summoned  the 
parties  within  the  time  above  referred  to,  he  shall  be  excluded 
from  taking  part  in  the  proceedings  having  relation  to  disciplinary 
measures  affecting  the  Judges  without  any  necessity  for  an  order 
being  made  to  this  effect,  and  all  proceedings  may  be  continued  in 
the  Court  having  jurisdiction  in  the  district  in  which  the  defendant 
-to  the  application  resides. 

Art.  367.  The  claimant  who  fails  in  proving  his  complaint 
may  be  condemned  to  pay  damages  in  favour  of  the  other  parties. 


TITLE    20. 

As   TO  Transfer  to  another  Court  by  Eeason  of 
Eelationship  either  of  Blood  or  by  Marriage. 

Art.  368.  Whenever  a  party  has  two  relatives  either  of  blood 
or  by  marriage  as  far  as  the  degree  of  second  cousin  amongst  the 
Judges  of  the  Court  of  First  Instance,  or  three  blood  relations 
or  by  marriage  of  the  same  degree  sitting  in  the  Court  of  Appeal, 
or  when  such  person  has  a  relation  of  the  same  degree  amongst 
the  Judges  of  the  Court  of  First  Instance,  or  two  relatives  in  the 
Court  of  Appeal,  or  who  is  himself  a  member  of  either  of  the 
said  Courts,  the  party  opposed  to  him  may  require  the  proceedings 
to  be  transferred  to  another  Court. 

Art.  369.  The  application  for  transfer  shall  be  made  before  the 
opening  of  the  pleadings,  and  if  the  same  is  sent  for  inquiry  or 
report  before  the  investigation  has  been  completed  or  the  time 
limited  has  expired  ;  failing  this  the  application  shall  not  be 
granted. 

Art,  370.  The  transfer  shall  be  applied  for  by  a  notice  to  be 
filed  in  the  Registry,  which  shall  state  the  grounds,  and  shall  be 
signed  by  the  applicant  or  by  his  special  proxy  duly  appointed. 

Art.  371.  Upon  such  application  being  filed,  the  same  being 
accompanied  by  the  documents  in  support,  an  order  shall  be  made 
providing  first,  that  notice  be  given  to  the  Judges  by  reason 
of  whose  relationship  the  transfer  has  been  applied  for,  requiring 
them  to  make,  within  a  time  therein  stated,  their  declaration 
at  the  foot  of  the  certified  copy  of  the  order  of  transfer ;  secondly, 
for  notice  thereof  to  be  given  to  the  Minist^re  Public  ;  and, 
thirdly,  for  a  report  upon  a  date  to  be  stated  to  be  made  upon 
the  matter  by  one  of  the  Judges  named  in  the  said  order. 
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Art.  372.  Notice  shall  be  given  of  the  filing  of  the  notice  of 
application  for  transfer,  with  particulars  of  the  documents  annexed 
thereto,  and  of  the  order  mentioned  in  the  preceding  Article  to 
the  other  parties. 

Art.  373.  If  the  grounds  of  the  application  for  transfer  are 
filed  or  proved  in  a  Court  of  First  Instance,  the  transfer  shall 
be  made  to  one  of  the  other  Courts  subject  to  the  jurisdiction 
of  the  Court  of  Appeal  of  the  same  district ;  and  should  it  be  in  a 
Court  of  Appeal,  the  transfer  shall  be  made  to  some  other  Court 
of  Appeal. 

Art.  374.  The  person  failing  to  substantiate  his  claim  for 
transfer  shall  be  condemned  to  pay  a  fine  of  not  less  than 
50  francs,  without  prejudice  to  the  right  of  the  other  party  to 
claim  damages  should  any  arise. 

Art.  375.  If  the  transfer  is  ordered,  should  there  be  no  appeal 
or  should  the  appellant  fail  in  his  appeal,  the  matter  shall  be  dealt 
with  by  the  Court  having  jurisdiction,  upon  the  parties  simply 
being  summoned  to  appear,  and  the  same  procedure  shall  be 
adopted  in  all  respects  as  would  have  been  adopted  had  the 
matter  remained  in  the  Court  in  which  it  was  originally 
commenced. 

Art.  376.  (In  France.)  In  any  case  an  appeal  from  a  judgment 
ordering  transfer  shall  cause  a  stay  of  proceedings. 

Art.  377.  (/«  France.)  The  provisions  of  Articles  392,  393, 
394,  and  395,  hereinafter  set  out  under  the  heading  **As  to 
objections  to  Judges,"  shall  apply  to  such  appeal. 

[These  Articles  are  abrogated  in  Belgium  by  Article  19  of  the 
Law  of  the  25th  March,  1876.] 

TITLE   21. 
As  TO  Objections  to  Judges. 

Art.  378.  Every  Judge  may  be  objected  to  for  the  following 
reasons,  namely  : 

Firstly  :  If  he  is  a  blood  relation  of  or  allied  by  marriage  to 
either  of  the  parties  up  to  the  degree  of  second  cousin  inclusive. 

Secondly :  If  the  wife  of  the  Judge  is  related  or  allied  by  marriage 
to  one  of  the  parties,  or,  if  the  Judge  is  related  by  blood  or  marriage 
to  the  wife  of  one  of  the  parties  up  to  the  degree  above  alluded  to, 
when  the  wife  is  living,  or,  if  she  bedead,  there  are  surviving  children; 
and  if  she  be  dead,  leaving  no  issue,  neither  the  father-in-law,  the 
son-in-law,  nor  brothers-in-law,  shall  be  allowed  to  act  as  Judges. 
The  provision  with  regard  to  a  deceased  wife  shall  apply  equally 
to  a  divorced  wife  should  there  be  issue  of  a  dissolved  marriage. 

Thirdly  :  [f  the  Judge,  his  wif  e^  their  ascendants  or  descendants, 
or  relatives  by  marriage  in  the  same  line,  are  at  variance  upon  a 
similar  question  to  that  which  is  in  litigation  between  the  parties. 

Fourthly  :  If  they  have  an  action  pending  in  their  names  in  a 
Court  in  which  either  of  the  parties  is  Judge,  or  if  they  are  debtors 
or  creditors  of  either  of  the  parties. 
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Fifthly  :  If  within  the  five  years  immediately  preceding  the 
lodging  of  the  objection  there  has  been  any  criminal  proceeding 
between  them  and  either  of  the  parties,  or  his  spouse  or  his 
relations  by  blood  or  marriage  in  the  direct  line. 

Sixthly  :  If  there  is  any  civil  suit  pending  between  the  Judge, 
his  wife,  their  ascendants,  descendants,  or  relatives  by  marriage 
in  the  same  line  and  one  of  the  parties,  and  this  action,  if  it  has 
been  commenced  by  the  party,  is  pending  within  the  same  juris- 
diction as  that  in  which  the  objection  is  made,  if  the  action  being 
concluded  has  been  pending  within  six  months  before  the  carrying 
in  of  the  objection. 

Seventhly :  If  the  Judge  is  guardian  or  deputy  guardian, 
curator,  presumptive  heir,  next-of-kin  or  legatee,  master  or  house- 
mate of  either  of  the  parties,  or  if  he  be  director  of  any  under- 
taking, company,  or  society  which  is  a  party  to  the  action,  or  if 
either  of  the  parties  is  his  presumptive  heir  or  next-of-kin. 

Eighthly  :  If  the  Judge  shall  have  advised,  pleaded,  or  written 
upon  the  matter  in  difference,  or  if  he  shall  at  any  previous  time 
have  had  cognizance  of  the  matter  either  as  Judge  or  arbitrator  ; 
if  he  shall  have  applied  for  or  recommended  the  furnishing  of,  or 
shall  himself  have  furnished,  any  part  of  the  expenses  of  the  suit  ; 
if  he  shall  have  given  evidence  as  witness  in  the  action,  or  if  he 
shall  since  the  commencement  thereof  have  partaken  of  food  or 
drink  with  either  of  the  parties  in  their  houses  or  received 
presents  from  them. 

Ninthly  :  If  a  feud  exists  between  him  and  either  of  the  parties  ; 
if  there  has  been  on  his  part  aggression,  insults,  or  menaces 
either  made  verbally  or  in  writing  since  the  commencement  of 
the  proceedings  or  within  six  months  before  the  lodging  of  the 
objection. 

Art.  379.  The  fact  of  the  Judge  being  related  to  the  guardian 
or  the  curator  of  either  of  the  parties  or  being  a  member  of  a 
board  of  management  of  any  corporation,  society,  or  union  party 
to  the  cause,  shall  not  in  itself  be  a  ground  for  objection  unless 
the  guardians,  members  of  boards  of  management,  or  persons 
interested,  have  a  distinct  or  personal  interest  therein. 

Art.  380.  Every  judge  who  knows  of  any  ground  of  objection 
to  himself  shall  declare  the  same  to  his  colleagues  sitting  with  him, 
who  shall  decide  whether  or  not  it  is  necessary  for  him  to  abstain 
from  sitting. 

Art.  381.  Grounds  of  objection  to  Judges  are  also  applicable 
to  the  case  of  a  public  official  when  he  is  joined  as  a  party  in  his 
official  capacity  ;  but  no  objection  shall  be  taken  to  him  when  he 
is  one  of  the  original  parties  to  the  action. 

Art.  382.  The  person  wishing  to  object  shall  make  his  objec- 
tion before  the  opening  of-  the  pleadings,  and  if  the  matter 
has  been  sent  for  inquiry  or  report,  before  the  investigation 
is  concluded  or  the  times  limited  therefor  have  expired, 
provided  always  that  the  grounds  of  objection  have  not  arisen 
subsequently. 
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Art.  383.  Objections  to  Judges  nominated  by  orders  for  the 
holding  of  local  or  other  inquiriea,  or  for  similar  pm'poses,  shall 
not  be  brought  forward  except  within  three  days,  which  shall 
run  :  Firstly,  if  the  judgment  is  given  in  the  presence  of  the 
parties,  from  the  date  of  the  judgment  ;  secondly,  if  the  judg- 
ment is  by  default  and  there  has  been  no  opposition,  from  the 
eighth  day  from  the  time  limited  for  bringing  in  the  notice  of 
opposition  ;  thirdly,  if  the  judgment  has  been  given  by  default 
and  there  has  been  notice  of  opposition,  from  the  day  on  which  the 
application  has  been  refused,  either  after  hearing  the  parties  or  by 
default. 

Art.  384.  The  objection  shall  be  taken  by  filing  a  notice  at 
the  Begistry,  setting  out  the  grounds,  and  shall  be  signed  by 
the  party  making  application  or  his  special  proxy  duly  appointed, 
which  special  proxy  shall  be  annexed  to-  and  filed  with  the 
notice. 

Art.  385.  Upon  the  filing  of  the  notice  of  objection  (which 
shall  be  forwarded  within  twenty-four  hours  by  the  Registrar  to 
the  President  of  the  Court),  judgment  shall  be  given  upon  the 
report  of  the  President  of  the  Goui't  and  the  conclusions  of  the 
Ministere  Public  who,  if  the  objection  is  not  well  founded,  shall 
reject  it ;  but  if  it  is  found  to  be  well  founded,  shall  find  in 
favour  of  it,  such  judgment  providing  as  follows,  viz. :  Firstly, 
that  notice  of  it  be  given  to  the  Judge  objected  to  requiring 
him  to  explain  the  facts  alleged  against  him  in  precise  terms 
within  a  time  to  be  fixed  by  the  judgment  ;  secondly,  that 
notice  of  it  be  given  to  the  public  official  having  cognizance 
of  the  matter,  setting  out  the  date  upon  which  the  report  upon 
it  is  to  be  made  by  one  of  the  tfudges  named  in  the  said 
judgment. 

Art.  386.  The  Judge  objected  to  shall  make  his  explanation 
at  the  Registry  by  writing  the  same  at  the  foot  of  the  notice  of 
objection. 

Art.  387.  All  proceedings  shall  be  suspended  from  the  date  of 
the  judgment  ordering  notice  of  the  objection  to  be  given  ;  if, 
however,  either  of  the  parties  alleges  that  the  matter  is  urgent  and 
that  delay  will  jeopardise  his  interests,  the  applicatioTi  shall  be 
brought  to  a  hearing  upon  a  simple  notice,  and  the  Court  may 
order  it  to  be  dealt  with  by  another  Judge. 

Art.  388.  If  the  Judge  objected  to  admits  the  circumstances 
set  up  in  support  of  the  objection,  or  if  these  circumstances  are 
proved,  it  shall  be  ordered  that  he  take  no  further  part  in  the 
proceedings. 

Art.  389.  Should  the  party  lodging  the  objection  not  bring 
forward  any  proof  in  writing  or  elements  of  proof  of  grounds  for 
the  objection,  it  is  left  to  the  discretion  of  the  Court  to  overrule 
the  objection  by  a  simple  order  of  the  Judge  or  to  direct  proof 
of  the  facts  by  vivo  voce  evidence. 
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Art.  390.  Any  person  who  makes  and  fails  to  support  an 
objection,  or  whose  objection  has  been  overruled,  shall  be  con- 
demned to  pay  such  fine  as  the  Court  may  think  proper,  which 
shall  not  be  less  than  100  francs,  and  this,  without  prejudice,  to 
the  Judge's  right  of  action  for  damages  against  such  party.  Should 
the  Judge,  however,  avail  himself  of  his  right  of  action  for 
damages,  he  shall  not  remain  Judge  in  the  cause. 

Art.  391.  Every  judgment  upon  an  objection  even  in  actions  in 
which  the  Court  of  First  Instance  has  final  jurisdiction  shall  be 
subject  to  appeal,  provided  nevertheless  that  if  the  party  lodging 
the  objection  alleges  that  by  reason  of  the  circumstances  it  is 
necessary  that  the  judgment  be  immediately  put  into  operation 
without  waiting  for  the  result  of  the  appeal,  the  matter  shall  be 
brought  to  a  hearing  upon  a  simple  notice,  and  the  Court  which 
disallowed  the  objection  shall  be  at  liberty  to  order  it  to  be  dealt 
with  by  another  Judge. 

Art.  392.  The  party  wishing  to  appeal  must  do  so  within  five 
days  from  the  judgment  by  a  notice  filed  at  the  Registry,  stating 
the  grounds  and  referring  to  a  deposit  in  the  Registry  of  the 
documents  in  support  of  it. 

Art.  393.  The  notice  of  objection,  the  declaration  of  the  Judge, 
the  judgment,  the  notice  of  appeal,  and  the  documents  annexed 
thereto,  shall,  at  the  request  and  cost  of  the  party  appealing, 
be  sent  by  the  Registrar  within  three  days  from  the  date  of  such 
request,  to  the  Registry  of  the  Court  of  Appeal. 

Art.  394.  Within  three  days  of  these  documents  being  sent  to 
the  Registry  of  the  Court  of  Appeal,  the  latter  shall  bring  the 
documents  before  the  Court,  which  shall  fix  a  date  for  the  hearing 
and  nominate  one  of  the  Judges  to  deal  with  the  matter,  upon 
whose  report,  coupled  with  the  conclusions  of  the  Ministere 
Public,  judgment  shall  be  given  on  the  date  fixed  without 
requiring  either  party  to  attend. 

Art.  395.  Within  twenty-four  hours  from  the  making  of  an 
official  copy  of  the  judgment,  the  Registrar  of  the  Court  of  Appeal 
shall  return  the  documents  addressed  to  him  to  the  Registrar  of 
the  Court  of  First  Instance. 

Art.  396.  The  appellant  shall  within  one  month  from  the  date 
of  the  judgment  of  the  Court  of  First  Instance  which  overruled 
his  objection,  give  notice  to  the  parties  of  the  judgment  on  appeal 
or  serve  them  with  a  certificate  by  the  Registrar  of  the  Court  of 
Appeal  setting  out  that  the  appeal  has  not  been  dealt  with  and 
giving  notice  of  the  day  appointed  by  the  Court  for  dealing  with 
it.  Failing  this,  the  judgment  which  overrules  an  objection  shall 
be  enforced  by  leave,  and  that  which  has  been  done  by  virtue 
of  such  leave  shall  be  valid,  even  although  the  objection  may  be 
allowed  on  appeal. 
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TITLE  22. 
As  TO  Abatement  of  Proceeding  by  Lapse  op  Time. 

Art.  397.  Every  proceeding  in  which  there  has  been  no  appoint- 
ment of  solicitors  shall  abate,  after  no  proceedings  have  been  taken 
therein  for  three  years.  This  time  shall  be  extended  by  six 
months  in  all  cases  in  which  there  may  be  occasion  to  require 
a  transfer  of  the  proceedings  or  the  appointment  of  a  new 
solicitor. 

Art.  398.  The  time  above  set  out  shall  run  against  the  State, 
public  bodies,  and  all  persons,  even  infants,  always  reserving  their 
rights  against  their  boards  of  management  or  guardians. 

Art.  399.  The  abatement  shall  not  operate  as  of  course,  and 
shall  preserve  the  validity  of  notices  given  and  acts  done  by  either 
of  the  parties  before  an  application  for  dismissal  on  this  ground 
was  made. 

Art.  400.  It  shall  be  applied  for  by  notice  to  be  served  between 
the  solicitors  unless  either  of  the  solicitors  has  died,  been  struck 
off  the  Rolls,  or  suspended,  directly  the  right  to  make  the 
application  has  arisen. 

Art,  401.  The  abatement  shall  not  extinguish  the  action,  but 
shall  merely  extinguish  the  right  to  take  the  particular  step  to 
which  it  applies  without  in  any  case  affecting  any  of  the  acts  done 
whilst  the  proceedings  have  been  pending.  In  case  of  dismissal 
on  the  above  grounds,  the  principal  plaintiff  shall  be  condemned 
to  pay  all  the  costs  incident  to  the  particular  step,  the  right  to 
take  which  has  become  abated. 


TITLE    23. 

As  TO  Discontinuances. 

Art.  402.  Discontinuance  may  be  brought  about  and  accepted 
by  means  of  a  simple  notice  signed  by  the  parties  or  their  agents 
and  notified  between  the  solicitors. 

Art.  403.  Discontinuance,  when  it  has  been  assented  to,  shall 
result  in  matters  being  put  back  into  the  same  position  in  which 
they  were  before  the  proceedings  were  commenced.  It  shall  also 
carry  liability  to  pay  the  costs  and  expenses  which  the  party  sued 
has  incurred,  the  same  being  awarded  by  a  note  of  the  President 
of  the  Court,  to  be  written  at  the  foot  of  the  certificate,  as  to 
expenses,  notice  thereof  being  given  by  service  between  the 
respective  solicitors.  This  order,  if  made  by  the  Court  of  First 
Instance,  shall  be  put  into  execution  in  spite  of  opposition  or 
appeal ;  if  made  by  the  Court  of  Appeal,  it  shall  be  enforced  in 
spite  of  opposition. 
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TITLE  24. 
As  TO  Summary  Mattbbs. 

Art.  404.  The  following  matters  shall  be  treated  as  summary 
and  so  dealt  with  : 

Appeals  from  justices  of  the  peace.  Purely  personal  claims  to 
whatever  sum  they  may  amount  when  the  case  is  made  out,  pro- 
vided it  was  not  contested.  Claims  put  forward  without  good 
grounds  when  they  do  not  exceed  in  amount  1,000  francs. 
Provisional  claims  or  those  which  require  to  be  dealt  with  speedily. 
Claims  for  payment  of  rent  of  houses  and  farms  and  arrears  of 
annuities. 

Art.  405.  Summary  matters  shall  be  disposed  of  at  the  hearing 
after  the  times  limited  in  the  writ  has  elapsed,  upon  a  simple 
notice  without  any  other  procedure  or  formalities. 

Art.  406.  Interlocutory  applications  and  those  for  leave  to 
intervene  shall  be  made  by  notice  to  be  prepared  by  the  solicitor 
and  must  contain  a  statement  of  the  grounds  and  the  result 
sought  to  be  attained. 

Art.  407.  If  a  reference  for  inquiry  and  report  is  the  proper 
course  to  be  adopted,  the  judgment  ordering  it  shall  set  out  the 
facts  without  the  necessity  for  their  being  previously  formally 
drawn  up,  and  shall  fix  a  day  and  hour  on  which  the  witnesses 
will  be  heard  (provided  nevertheless  that  the  Court  may  order  the 
inquiry  to  take  place  before  a  Judge  to  be  nominated). 

Art.  408.  Witnesses  shall  be  summoned  at  least  one  day  before 
the  day  of  hearing. 

Art.  409.  If  either  of  the  parties  applies  for  an  adjournment 
his  application  shall  be  dealt  with  forthwith. 

Art.  410.  When  there  is  no  right  to  appeal,  no  minute  of  the 
proceedings  need  be  prepared  ;  mention  need  only  be  made  in  the 
judgment  of  the  names  of  the  witnesses  and  of  the  effect  of  their 
depositions. 

Art.  411.  If  there  is  a  right  of  appeal,  a  minute  of  the  proceed- 
ings shall  be  prepared  containing  the  oaths  of  the  witnesses,  their 
declarations  as  to  whether  they  are  related  to  or  are  servants  or 
in  the  employment  of  either  of  the  parties,  and  any  objections 
that  may  have  been  taken  to  their  giving  evidence,  and  the  effect 
of  their  depositions. 

Art.  412.  If  the  witnesses  are  resident  at  a  distance  or  are 
prevented  from  attending,  the  Court  shall  be  at  liberty  to  order 
the  Court  or  the  justice  of  the  peace  having  jurisdiction  at  their 
place  of  residence  to  deal  with  the  matter,  in  which  case  the 
inquiry  shall  proceed  in  writing  and  a  minute  of  it  shall  be 
prepared. 
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Art.  413.  The  provisions  of  Title  12  "As  to  Inquiries"  shall 
be  observed  in  the  holding  of  summary  inquiries  as  to  the  follow- 
ing matters,  viz :  The  copy  to  be  given  to  the  witnesses  of  the 
mandatory  part  of  the  judgment  by  virtue  of  which  they  are  sum 
moned  ;  The  copy  of  the  part  containing  the  names  of  the 
witnesses  ;  The  particulars  of  the  penalties  to  which  witnesses 
failing  to  attend  are  liable  ;  The  prohibition  against  the  giving  of 
evidence  by  the  spouse  of  the  party,  and  their  blood  relations  or 
connections  by  marriage  in  the  direct  line  ;  The  objections,  if  any, 
made  to  any  party,  with  a  statement  of  the  manner  in  which  these 
objections  shall  be  dealt  with  ;  As  to  the  right  of  putting  questions, 
also  as  to  the  expenses  ;  The  number  of  witnesses  whose  travelling 
expenses  have  to  be  provided  for  ;  and  The  right  to  take  the 
evidence  of  persons  under  the  age  of  fifteen  years. 

TITLE  25. 

As  TO  Pbocbdure  in  the  Commercial  Courts. 

Art,  414.  Proceedings  in  the  Commercial  Courts  shall  be  con- 
ducted without  the  intervention  of  solicitors. 

Art.  415.  All  claims  in  this  court  are  to  be  commenced  by  writ 
of  summons  as  prescribed  above  under  the  title  '*  "Writs  of 
Summons.*' 

Art.  416.  The  return -day  shall  be  at  least  one  clear  day  after 
the  day  of  service. 

Art.  417.  In  cases  requiring  expedition,  the  President  of  the 
Court  may  allow  parties  to  be  summoned  to  appear  forthwith  and 
may  give  leave  to  seize  goods  ;  he  may  also,  according  to  the 
exigencies  of  the  case,  require  the  plaintiff  to  give  security  or  to 
prove  that  he  has  sufficient  means  to  satisfy  any  judgment  which 
may  be  given  against  him.  His  judgments  to  these  ends  shall  be 
allowed  to  be  enforced  in  spite  of  opposition  or  appeal. 

Art.  418.  In  admiralty  matters,  in  cases  in  which  the  party 
concerned  resides  outside  the  jurisdiction,  and  in  cases  in  which  the 
cause  of  action  arises  for  goods  or  materials  supplied,  or  work  done 
to  ships  ready  to  sail,  in  other  urgent  matters,  and  in  cases  where 
the  goods,  the  subject  of  the  action,  are  perishable,  a  summons  to 
attend  forthwith  and  continuously  during  the  hearing  may  be 
served  without  any  order  to  that  effect,  and  judgment  may  be 
given  in  default  of  appearance  forthwith. 

Art.  419.  A  summons  served  on  board  ship  upon  the  person 
affected  shall  be  well  served. 

Art.  420.  The  plaintiff  shall  be  at  liberty  to  commence  pro- 
ceedings at  his  option  :  In  the  Court  of  the  defendant's  place  of 
abode  ;  In  the  Court  of  the  district  within  whch  the  contract  was 
made  and  the  goods  were  delivered  ;  Before  that  within  the 
district  of  which  payment  was  to  be  made. 
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Art.  421.  Parties  shall  appear  in  person  or  by  persons  holding 
special  proxies. 

Art.  422.  Should  the  parties  appear  and  should  no  final  judg- 
ment be  given  at  the  first  hearing,  those  not  residing  within  the 
jurisdiction  in  which  the  Court  sits  must  elect  to  fix  their  place 
of  domicile  therein.  The  election  of  a  place  of  domicile  shall  be 
recorded  in  the  Record  Book  of  the  Court ;  failing  such  election 
of  a  place  of  domicile,  every  service,  even  of  the  final  judgment, 
shall  be  allowed  to  be  made  by  depositing  the  notice  or  document 
in  the  Registry  of  the  Court. 

Art.  423.  Foreign  plaintiffs  shall  not  be  required  in  commercial 
matters  to  find  security  for  costs  and  damages  in  which  they  may 
be  mulcted  even  when  their  action  is  brought  in  the  Civil  Court 
within  the  district  of  which  there  is  no  Commercial  Court. 

Art.  424.  If  the  Court  has  no  jurisdiction  by  reason  of  the 
nature  of  the  claim,  it  shall  refuse  to  entertain  the  matter, 
although  no  application  to  it  so  to  do  is  made.  In  all  other 
matters  the  application  to  dismiss  shall  be  made  by  way  of  pre- 
liminary objection  only. 

Art.  425.  The  judgment  refusing  the  application  to  dismiss 
may  at  the  same  time  adjudicate  upon  the  rights  of  the  parties, 
but  this  must  be  done  by  two  distinct  findings,  the  one  dealing 
with  the  question  of  jurisdiction,  and  the  other  dealing  with  the 
subject-matter  of  the  claim  ;  the  portion  dealing  with  the  question 
of  jurisdiction  shall  always  he  subject  to  appeal. 

Art.  426.  Widows  and  next-of-kin  of  persons  subject  to  the 
jurisdiction  of  the  Commercial  Courts  may  be  summoned  therein 
as  standing  in  the  deceased's  place  or  by  means  of  a  fresh  action 
unless  their  representative  capacity  is  put  in  issue,  in  which  case 
the  matter  may  be  referred  to  the  Civil  Courts  to  adjudicate  upon 
such  question  of  capacity  and  afterwards  the  matter  may  be  finally 
adjudicated  upon  by  the  Commercial  Court. 

Art.  427.  If  a  document  sought  to  be  put  in  evidence  is 
impeached,  its  authenticity  is  denied,  or  it  is  alleged  to  be  a  forgery 
and  the  party  putting  it  forward  insists  on  making  use  of  it,  the 
Court  shall  send  the  question  to  be  tried  by  the  Judges  having 
jurisdiction  in  the  matter,  and  the  proceedings  in  the  action  before 
the  Commercial  Court  shall  meanwhile  be  stayed,  provided  never- 
theless that  if  the  document  only  relates  to  one  of  the  heads  of 
claim,  it  may  proceed  to  adjudicate  upon  the  other  heads. 

Art.  428.  The  Court  shall  be  at  liberty  in  all  cases  to  order, 
even  of  its  own  motion,  that  the  parties  be  allowed  to  give  their 
evidence  in  open  Court  at  the  hearing  or  in  chambers,  and  if 
there  is  any  good  reason  preventing  this,  one  of  the  Judges  or 
even  a  local  justice  of  the  peace  may  be  appointed  to  take  their 
evidence,  and  the  person  so  appointed  shall  prepare  a  minute  of 
their  statements. 

Art.  429.  Should  occasion  arise  rendering  it  desirable  to  refer 
the  matter  to  arbitrators  for  the  examination  of  accounts,  docu- 
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ments,  and  registers,  two  or  three  arbitrators  shall  be  appointed  to 
hear  the  parties  and  to  endeavour  to  conciliate  them  if  possible, 
and  if  this  should  prove  to  be  impossible,  to  give  their  opinion 
upon  the  matter.  If  it  is  necessary  to  assess  the  value  of  work  done 
or  of  goods  supplied,  two  or  three  experts  shall  be  appointed.  The 
arbitrators -and  the  experts  shall  be  appointed  by  the  Court  of  its  own 
motion,  unless  at  the  hearing  the  parties  come  to  an  agreement  as 
to  the  persons  to  be  appointed. 

Art.  430.  Objections  to  arbitrators  or  experts  shall  not  be 
allowed  to  be  taken  except  within  three  days  of  the  date  of  notice 
of  their  nomination. 

Akt.  431.  The  reports  of  arbitrators  and  experts  shall  be  filed 
at  the  Registry  of  the  Court. 

Art.  432.  Should  the  Court  order  proof  to  be  given  by  the 
witnesses,  the  procedure  above  set  out  for  summary  inquiries  shall 
be  complied  with,  provided  nevertheless  that  in  matters  subject  to 
appeal,  the  depositions  shall  be  taken  down  in  writing  by  the 
Registrar  and  signed  by  the  witnesses  ;  in  case  of  refusal  to  sign, 
the  fact  shall  be  recorded. 

Art.  433.  The  formalities  prescribed  by  Articles  141  and  14& 
in  Courts  of  First  Instance  shall  be  observed  in  the  preparation  of 
certificates  of  the  judgments  of  Commercial  Courts. 

Art.  434.  Should  the  plaintiff  not  appear,  the  Court  shall  pro- 
ceed by  default  and  shall  find  in  favour  of  the  defendant.  If  the 
defendant  does  not  appear,  procedure  shall  also  go  by  default,  and 
the  contentions  set  up  by  the  plaintiff  shall  be  given  effect  to  if 
they  are  found  to  be  fair  and  properly  supported  by  evidence. 

Art.  435.  Judgments  by  default  can  only  be  served  by  a 
bailiff  appointed  for  this  purpose  by  the  Court  ;  the  notice  to  be 
served  shall  set  out,  under  penalty  of  its  being  void,  the  election  of 
the  place  of  domicile  within  the  commune  where  it  is  made,  unless 
the  plaintiff  is  already  domiciled  therein. 

Art.  436.  An  application  for  re-hearing  shall  not  be  entertained 
after  the  expiry  of  eight  days  from  the  date  of  service  of  the 
judgment. 

Art.  437.  The  notice  of  application  for  re-hearing  shall  set  out 
the  applicant's  grounds  and  the  date  of  the  return-day  within  the 
period  provided  by  law,  which  shall  be  served  at  the  place  of 
domicile  at  which  election  has  been  made. 

Art.  438.  Opposition,  of  which  notice  is  given  at  the  moment 
of  enforcement  of  the  judgment,  entered  upon  the  minutes 
in  the  possession  of  the  bailiff,  shall  stay  execution  subject  to 
the  condition  that  the  person  giving  notice  thereof  shall,  within 
three  days,  serve  formal  notice  of  it  by  writ  of  summons  to 
appear,  and  after  the  lapse  of  the  time  limited  for  appearance  in 
such  writ  the  application  for  re-hearing  shall  be  disregarded. 

Art.  439.  Commercial  Courts  shall  have  power  to  order  pro- 
visional  execution   of    their   judgments  in   spite  of   appeal  and 
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without  security,  where  the  claim  set  up  is  not  contested,  or 
where  there  has  been  a  previous  judgment  relating  to  the  same 
matter  not  appealed  against :  in  either  case  execution  shall  not  be 
provisionally  levied  except  subject  to  the  condition  of  security 
being  given  or  of  the  party  levying  being  required  to  prove  his 
solvency  to  the  extent  of  being  able  to  pay  any  damages  or  costs 
which  may  be  awarded  against  him. 

Art.  440.  Security  shall  be  given  after  notice  served  at  the 
place  of  residence  of  the  appellant  if  he  resides  within  the 
district  in  which  the  Court  has  jurisdiction,  failing  this,  at  the 
place  where  he  has  elected  his  domicile  pursuant  to  Article  422, 
together  with  a  summons  to  attend  at  the  Registry  upon  a  day 
and  at  an  hour  appointed  therein,  to  learn  the  particulars  of  such 
security,  this  being  done  without  the  securities  deposited  (if  any 
are  deposited)  being  taken  away  from  the  Registry ;  should  the 
adequacy  of  the  security  be  in  question,  the  summons  shall  require 
the  party  to  attend  at  a  hearing  for  the  Court  to  give  its  decision 
^hereon. 

Art.  441.  Should  the  appellant  fail  to  appear  or  to  raise  any 
objection  to  the  security,  he  shall  notify  his  approval  thereof  at 
the  Registry  ;  if  he  objects,  the  objections  shall .  be  adjudicated 
upon  on  a  day  to  be  named  in  the  summons  ;  in  all  cases  the  judg- 
ment shall  be  enforceable  in  spite  of  opposition  or  notice  of  appeal. 

Art.  442.  Commercial  Courts  shall  not  interfere  in  the 
execution  of  their  judgments. 
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BOOK  III. 

AS  TO   (COURTS  OF  APPEAL. 


AS    TO    APPEALS    AND     INVESTIGATIONS 
PEELBflNABY    THEBETO. 

Art.  443.  Appeals  must  be  brought  within  three  months  ;  such 
time  ranning,  in  the  case  of  judgments  given  after  trial  and  hearing 
both  parties,  from  the  date  of  personal  service  or  service  at  the 
reFpondent's  place  of  abode  of  the  notice  of  appeal.  In  the  case 
of  judgments  by  default  the  time  shall  run  from  the  day  following 
that  on  which  notice  of  opposition  might  have  been  lodged.  The 
respondent  may,  however,  incidentally  lodge  an  appeal  at  any 
stage  of  the  action,  even  although  he  may  have  given  notice  to  the 
other  parties  of  the  judgment  without  protest. 

Art,  444.  Failure  to  give  notice  of  appeal  within  the  times 
above  limited  shall  extinguish  the  right  of  appeal ;  such  time  shall 
ran  against  all  parties  preserving  their  rights  against  parties  out- 
side the  action  if  any  such  exist,  but  the  same  shall  not  run  against 
minors  not  out  of  tutelage,  except  from  the  date  on  which  notice 
of  the  judgment  was  given  either  to  their  guardians  or  acting 
gnardians,  provided  neither  of  these  are  parties  to  the  action. 

Art.  445.  Persons  residing  outside  Continental  France  (Belgium) 
shall  be  entitled,  beyond  the  three  months  from  being  served 
with  notice  of  the  judgment,  the  further  time  provided  by 
Article  73  above  for  service  of  writs  of  summons,  within  which  to 
lodge  their  notice  of  appeal. 

Art.  446.  Persons  outside  the  European  limits  of  the  Empire 
(kingdom)  on  active  naval  or  military  service,  or  engaged  in  the 
service  of  the  State,  shall  be  allowed  in  addition  to  the  period  of 
three  months  above  provided,  a  further  period  of  one  year  withm 
which  to  lodge  notice  of  appeal. 

Art.  447.  Time  for  lodging  appeals  shall  be  suspended  by 
the  death  of  the  party  against  whom  judgment  has  been  given. 

It  shall  not  recommence  to  run  until  after  notice  of  the  judgment 
has  been  left  at  the  place  of  residence  of  the  deceased,  in 
accoixiance  with  the  provisions  of  Article  61,  and  until  after  the 
lapse  of  time  provided  for  making  the  inventory,  and  for  coming 
to  a  decision  as  to  accepting  the  succession,  if  notice  of  tne  juag- 
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ment  has    been    given  before   the   times  limited  therefor  have 
expired. 

This  notice  may  be  given  to  the  heirs  collectively  without  describ- 
ing each  of  them  by  their  respective  names  and  descriptions. 

Art.  448.  In  the  event  of  judgment  having  been  given  upon 
the  production  in  evidence  of  a  forged  document,  or  if  judgment 
has  been  given  against  a  party  owing  to  his  adversary  having  held 
back  a  document  which  would  have  entitled  him  to  judgment,  the 
times  for  lodging  the  appeal  shall  not  commence  to  run  until  the 
day  on  which  the  forgery  is  admitted  or  judicially  established, 
or  on  which  possession  is  obtained  of  the  document  held  back, 
provided  that  in  the  latter  case  there  shall  be  written  evidence 
of  the  day  on  which  possession  was  so  obtained  and  not  other- 
wise. 

Art.  449.  No  appeal  against  a  judgment  other  than  one  upon 
which  execution  cannot  be  levied  except  by  leave,  shall  be  lodged 
until  eight  days  from  the  date  thereof  have  expired  ;  appeals 
lodged  within  that  time  shall  not  be  entertained  unless  a  fresh 
notice  thereof  is  served  by  the  appellant  if  he  is  still  within  the 
time  limited  for  such  purpose. 

Art.  450.  Execution  upon  judgments  which  are  not  enforceable 
provisionally  shall  be  suspended  during  the  said  eight  days. 

Art.  451.  Appeal  shall  not  lie  from  an  interlocutory  judgment 
until  the  judgment  in  the  action  has  been  given,  and  conjointly 
therewith,  and  the  time  within  which  such  appeal  shall  be  lodged, 
shall  commence  to  run  from  the  date  of  service  of  notice  of  such 
last-mentioned  judgment,  and  such  appeal  shall  lie  even  although 
the  preparatory  judgment  may  have  been  put  into  force  without 
reserve  and  subject  to  no  conditions. 

An  appeal  against  an  interlocutory  judgment  may  be  brought 
although  judgment  in  the  action  has  not  been  given,  and  the 
same  rule  shall  apply  to  judgments  decreeing  part  performance  or 
payment  on  account. 

Art.  452.  All  judgments  providing  for  the  investigation  of 
the  circumstances  going  to  make  up  the  cause  of  action,  or  which 
tend  to  put  the  action  into  a  condition  to  be  finally  adjudicated 
upon,  are  considered  to  be  preparatory  judgments.  Interlocutory 
judgments  are  such  as  are  given  by  the  Court  before  finally 
adjudicating  upon  the  exact  cause  of  action  or  issues  between 
the  parties,  which  order  evidence  to  be  taken,  or  a  proof  or 
investigation  to  be  made,  and  which  do  not  go  to  the  root  of  the 
issue  in  dispute. 

Art.  453.  Judgments  described  as  final  are  subject  to  appeal 
when  the  same  have  been  given  by  Judges  who  only  had  jurisdic- 
tion to  adjudicate  upon  the  subject-matter  as  Judges  of  First 
Instance.  There  shall  be  no  appeal  in  cases  where  the  first  Judges 
have  power  to  give  final  judgments,  but  have  omitted  to  describe 
their  judgments  as  final,  or  which  they  have  described  as  judgments- 
of  first  instance. 
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Art.  454.  When  there  is  a  question  of  want  of  jurisdiction  the 
appeal  shall  be  allowed  to  be  brought^  although  the  judgment  may 
have  been  described  as  final. 

Art.  455.  Judgments  which  are  subject  to  opposition  shall  not 
be  subject  to  appeal  until  the  time  for  giving  notice  of  opposition 
has  elapsed. 

Art.  456.  The  notice  of  appeal  shall  contain  a  summons  to 
appear  within  the  time  limited  by  law,  and  shall  be  served  person- 
ally or  at  the  respondent's  place  of  abode,  under  penalty  of  the 
same  being  null  and  void. 

Art  457.  Notice  of  appeal  shall  operate  as  a  stay  of  execution, 
unless  the  judgment  provides  for  provisional  execution  in  cases 
where  the  same  is  permissible.  Execution  upon  judgments  wrongly* 
described  as  final  shall  not  be  stayed  except  by  virtue  of  a  prohibi- 
tion obtained  by  the  appellant  from  the  Court  of  Appeal  upon 
notice  of  motion  with  a  short  return. 

With  regard  to  judgments  not  described  at  all,  or  described  as 
judgments  of  first  instance,  and  in  which  the  Judges  had  jurisdic- 
tion to  give  final  judgment,  provisional  execution  may  be  ordered 
by  the  Court  of  Appeal  at  the  hearing  and  upon  a  simple  notice. 

Art.  458.  If  provisional  execution  has  not  been  ordered  in 
cases  in  which  it  may  be  ordered,  the  person  whom  it  affects  may 
obtain  an  order  for  it  at  the  hearing,  upon  a  simple  notice,  before 
judgment  has  been  given  upon  the  appeal. 

Art.  459.  In  case  provisional  execution  has  been  ordered  where 
the  same  is  not  allowable  by  law,  the  appellant  may  obtain  a 
prohibition  against  it  at  the  hearing,  upon  notice  of  motion  with 
a  short  return,  without,  however,  being  able  to  obtain  the  same 
unless  the  notice  of  motion  has  been  duly  served  upon  the 
respondent. 

Art.  460.  In  no  other  cases  shall  an  order  of  prohibition  be 
granted,  or  shall  an  order  be  made,  tending  either  directly  or 
indirectly  to  stay  execution  of  the  judgment,  under  penalty  of  the 
same  being  null  and  void. 

Art.  461.  Every  notice  of  appeal,  even  in  cases  where  the  same 
has  been  given  in  a  proceeding  in  which  the  investigation  was 
conducted  in  writing,  shall  be  given  at  the  hearing,  but  the  Court 
may  order  the  proceedings  in  such  appeal  to  be  conducted  in 
writing  should  it  be  deemed  advisable. 

Art.  462.  Within  eight  days  of  the  appointment  of  a  solicitor 
by  the  respondent,  the  appellant  shall  give  notice  of  the  nature  of 
his  objection  to  the  judgment.  The  respondent  shall  reply  within 
the  succeeding  eight  days,  and  the  hearing  shall  proceed  without 
any  further  formalities. 

Art.  463.  Judgments  on  appeal  in  sunamary  matters  shall  be 
given  at  the  hearing  upon  a  simple  notice  and  without  other  pro- 
cedure, and  this  shall  also  be  the  case  in  other  matters  where  the 
respondent  has  not  appeared. 

C.P.  T 
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Art.  464.  No  new  cause  of  action  shall  be  allowed  to  be  adjudi- 
cated upon  on  the  hearing  of  an  appeal,  unless  some  question  of 
compensation  arises,  or  the  new  claim  put  forward  affords  an 
answer  to  the  principal  cause  of  action.  The  parties,  however, 
may  claim  interest,  arrears,  rent,  and  other  sums  of  a  like  nature 
which  may  have  fallen  due  since  the  giving  of  the  judgment  of 
first  instance,  and  damages  suffered  by  reason  of  the  said  judgment. 

Art.  465.  In  cases  coming  within  the  provisions  of  the  last 
Article,  the  fresh  claims  and  the  exceptions  put  forward  by  the 
defendant  shall  Only  be  allowed  to  be  introduced  by  means  of 
simple  notices,  showing  the  grounds  in  support  of  the  results 
sought  to  be  reached.  The  same  rule  shall  apply  where  partien 
desire  to  alter  or  modify  the  conclusions  to  be  arrived  at  as  put 
forward  by  them. 

Written  documents  which  are  repetitions  of  grounds  of  claim, 
or  exceptions  already  put  forward  in  writing  either  at  the  trial  in 
the  Court  of  First  Instance  or  on  appeal,  shall  not  be  allowed 
on  taxation.  If  a  document  contains  in  part  new  matter  and  in 
part  old  matter,  the  portion  containing  new  matter  only  shall  be 
allowed  on  taxation. 

Art.  466.  No  intervention  in  a  suit  shall  be  allowed  except  in 
favour  of  persons  who  would  have  been  entitled  to  come  in  and 
defend  as  third  parties. 

Art.  467.  In  case  it  should  appear  that  there  are  more  than 
two  divergent  opinions  amongst  the  Judges  trying  a  case,  the 
least  number  of  Judges  holding  a  particular  opinion  shall  be 
required  to  adopt  that  of  the  greatest  number  of  Judges  amongst 
their  number  holding  a  different  opinion. 

Art.  468.  This  Article  is  repealed  by  Articles  84  and  142  of 
the  Law  of  18th  June,  1869,  for  Belgium,  but  in  France  the  same 
remains  in  force  as  follows : 

In  case  of  a  difference  of  opinion  showing  itself  amongst  Judges 
of  Appeal,  one  or  several  of  the  Judges  who  have  not  had  seisin  of 
the  matter  shall  be  called  in  to  arrange  the  difficulty,  but  the 
number  of  Judges  so  called  in  shall  always  be  an  odd  one,  such 
number  being  chosen  according  to  their  order  upon  the  rota  ;  the 
matter  shall  then  be  re-argued,  or  again  reported  upon  if  it  is  one 
in  which  the  investigation  has  been  directed  to  be  proceeded  with 
in  writing.  In  case  all  the  Judges  have  had  seisin  of  the  matter, 
there  shall  be  called  in  for  the  purpose  of  enabling  judgment  to 
be  given  three  retired  jurisconsults. 

Art.  469.  Where  a  right  of  appeal  has  become  barred  by  lapse 
of  time,  the  judgment  from  which  the  appeal  lay  shall  acquire  the 
force  and  effect  of  res  judicata.. 

Art.  470.  All  other  rules  in  force  for  regulating  the  procedure 
in  inferior  Courts  shall  be  observed  in  Courts  of  Appeal. 

Art.  471.  This  Article  is  repealed  in  Belgium  by  virtue  of  the 
Law  of  31st  March,  1866,  but  in  France  it  remains  in  force  and 
reads  thus  : 
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An  appellant  failing  in  his  appeal  shall  be  liable  to  pay  a  fine  of 
five  francs  in  the  case  of  a  judgment  of  a  justice  of  the  peace 
being  appealed  against,  and  ten  francs  in  the  case  of  a  judgment 
of  a  Court  of  First  Instance  or  a  Commercial  Court. 

Art.  472.  If  the  judgment  is  confirmed,  the  same  shall  be 
enforced  by  the  Court  from  which  it  emanates  ;  if  it  is  reversed, 
execution  between  the  same  parties  shall  be  enforced  by  the  Court 
of  Appeal  which  gave  the  judgment,  or  by  such  other  Court  as  shall 
be  appointed  for  the  purpose  by  such  judgment  ;  except  in  cases 
of  applications  for  release  from  custody,  compulsory  purchase  of 
land,  and  cases  in  which  jurisdiction  is  specifically  given  to  some 
other  Court. 

Art.  473.  Where  the  appeal  is  against  an  interlocutory  judg- 
ment, if  the  same  is  reversed,  and  the  action  is  in  a  condition  for 
final  judgment  to  be  pronounced  upon  it,  the  Courts  and  other 
tribunals  of  appeal  shall  be  at  liberty,  at  the  time  when  giving 
judgment  upon  the  interlocutory  appeal,  to  give  judgment  upon 
the  .subject-matter  of  the  action  by  one  single  and  the  same 
judgment. 

This  shall  also  be  the  case  where  Courts  and  other  tribunals 
of  appeal  reverse,  either  for  lack  of  form  or  any  other  causff. 
judgments  dealing  with  the  subject-matter  of  the  claim. 
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AS  TO   EXTRAORDINARY   METHODS   OF 
ATTACKING   JUDGMENTS, 


TITLE   1. 

As  TO  Third-Party  Procedure. 

Art.  474.  A  party  whose  rights  are  prejudiced  by  a  judgment, 
shall  be  allowed  to  come  in,  and  defend  as  a  third  party,  to  the 
action  in  which  neither  he  nor  the  persons  whom  he  represents 
have  been  cited  to  appear. 

Art.  475.  The  defence  of  a  third  party  to  the  subject-matter  in 
dispute  in  an  action  shall  be  disposed  of  by  the  Court  whose  judg- 
ment is  sought  thereby  to  be  impeached.  The  defence  of  a  third 
party  to  an  interlocutory  judgment  shall  be  allowed,  on  application 
to  the  Court  having  seisin  of  the  matter,  if  such  Court  is  equal  or 
superior  in  jurisdiction  to  the  one  in  which  the  judgment  was 
given. 

Art.  476.  If  the  same  is  not  equal  or  superior  in  jurisdiction, 
then  the  third-party  application  in  respect  of  an  interlocutory 
judgment  shall  be  made  by  way  of  substantive  claim  in  the  Court 
in  which  the  judgment  complained  of  has  been  given. 

Art.  477.  Any  Court  in  which  the  judgment  impeached  may 
be  set  up  shall  be  at  liberty  either  to  disregard  or  to  stay  pro- 
ceedings thereon  as  the  circumstances  may  render  expedient. 

Art.  478.  Judgments  given  which  have  the  force  of  reft  judicata 
providing  for  an  inheritance  being  given  up  shall  be  enforced 
against  the  parties  affected  thereby,  notwithstanding  an  appUcation 
to  reverse  or  vary  the  same  by  a  third  party,  but  without  prejudice 
to  his  rights  (if  any).  In  all  other  cases  the  judges  may,  according 
to  circumstances,  suspend  execution  upon  the  judgment. 

Art.  479.  A  person  whose  third-party  application  may  have 
been  dismissed  shall  be  fined  not  less  than  50  francs,  without 
prejudice  to  the  rights  of  the  party  affected  to  claim  damages 
from  him  in  a  proper  case  (but  as  to  this  see  Article  2  of  the 
Law  of  31st  March,  1866,  abolishing  the  fine  provided  in  this 
Article). 
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TITLE   2. 

As  TO  Applications  by  Way  op  Writ  of  Error 
(Kequetb  Civile). 

Art.  480.  Final  judgments  given  after  hearing  both  parties 
by  Courts  of  First  Instance  and  of  Appeal  and  final  judgments 
given  in  default  of  appearance,  and  which  are  no  longer  susceptible 
of  being  impeached  by  way  of  opposition,  may  be  set  aside  upon 
application  by  either  of  the  parties  thereto,  or  duly  cited  to  appear 
therein,  for  any  of  the  following  reasons,  viz.  : 

(1)  If  there  has  been  personal  fraud. 

(2)  If  the  forms  of  procedure  to  be  adopted  under  penalty  of 
the  proceedings  being  null  and  void  have  been  disregarded  either 
before  or  at  the  time  of  the  judgment  being  given,  provided  that 
the  nullity  and  avoidance  have  not  been  waived  by  the  parties. 

(^■i)  If  judgment  has  been  pronounced  on  matters  not  in  issue. 

(4)  If  more  than  was  claimed  has  been  awarded. 

(5)  If  there  has  been  a  failure  to  adjudicate  upon  one  of  th^ 
heads  of  claim. 

(0)  If  there  is  an  inconsistency  between  judgments  final  in 
their  nature  given  in  proceedings  between  the  same  parties  upon 
the  same  grounds  in  the  same  Court. 

(7)  If  in  the  same  judgment  there  are  inconsistent  findings. 

(8)  If  in  cases  in  which  the  law  requires  notice  to  be  served 
upon  the  Minist^re  Public  this  formality  has  not  been  complied 
with,  and  judgment  has  been  given  against  the  party  for  whose 
protection  this  formality  had  to  be  observed. 

(9)  If  judgment  has  been  given  upon  documents  which  have 
subsequently  been  admitted  or  proved  to  be  forgeries. 

(10)  If  since  the  judgment  documents  have  been  discovered 
which  conclusively  prove  the  same  to  be  wrong,  and  which  were 
withheld  by  the  parties  in  whose  favour  such  judgment  was 
pronounced. 

Art.  481.  The  State,  communes,  public  departments,  and  minors 
shall  be  allowed  to  avail  themselves  of  this  remedy  if  they  have 
not  been  defended,  or  if  they  have  not  been  validly  defended. 

Art.  482.  If  only  one  head  of  a  judgment  is  ordered  to  be 
re-opened,  that  only  shall  be  set  aside  unless  the  other  heads  are 
dependent  upon  it. 

Art.  483.  Notice  of  the  lodging  of  a  writ  of  error  (requete 
civile)  shall  be  given  with  a  return-day  for  the  hearing  of  the 
application  within  three  months,  commencing,  so  far  as  adults  are 
concerned,  from  the  date  of  service  of  notice,  either  personally  or 
at  their  place  of  residence  of  the  judgment  sought  to  be  impeached. 
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Art.  484.  The  period  of  three  months  shall  only  run  in  the 
case  of  infants  from  the  date  of  notice,  served  upon  them  either 
personally  or  at  their  place  of  abode,  after  they  have  attained  their 
majority. 

Art.  485.  When  the  claimant  is  absent  from  the  European 
limits  of  the  Republic  (Kingdom)  on  naval  or  military  service,  or 
engaged  on  any  kind  of  service  on  behalf  of  the  State,  he  shall  be 
allowed  one  year  to  give  notice  beyond  the  ordinary  three  months 
period. 

Art.  486.  Persons  residing  outside  continental  France  (Belgium) 
shall  be  allowed  the  further  time  provided  for  by  Article  73 
above  as  to  writs  of  summons  beyond  the  said  period  of  three 
months  after  notice  of  the  judgment. 

Art.  487.  Should  the  party  against  whom  judgment  is  given 
die  within  the  periods  above  provided  for  giving  notice,  the 
remainder  of  such  periods  shall  not  commence  to  run  against  his 
legal  personal  representatives  except  within  the  times  and  in 
manner  prescribed  by  Article  447  above. 

Art.  488.  When  the  grounds  set  up  for  an  application  to  set 
aside  a  judgment  by  way  of  Writ  of  Error  (requete  civile)  are 
either  forgery,  fraud,  or  the  discovery  of  new  documents,  the 
time  for  notice  shall  only  commence  to  run  from  the  date  on 
which  either  the  forgery  or  the  fraud  has  been  admitted,. or  the 
documents  discovered  ;  provided  always  that  in  the  two  last  cases 
there  must  be  proof  in  writing  of  such  date. 

Art.  489.  If  there  are  conflicting  judgments,  time  shall 
commence  to  run  from  service  of  notice  of  the  last  judgment. 

Art.  490.  The  Writ  of  Erfor  (requite  civile)  shall  be  presented 
to  the  same  Court  as  that  from  which  the  judgment  impeached 
emanates,  and  it  may  be  adjudicated  upcn  by  the  Judges  who 
pronounced  it. 

Art.  491.  Should  a  party  desire  to  impeach  by  means  of  a 
Writ  of  Error,  a  judgment  given  in  an  action  pending  in  a  Court 
other  than  that  from  which  it  emanates,  he  shall  take  the  neces- 
sary steps  in  the  Court  which  gave  the  judgment  sought  to  be 
impeached  ;  and  the  Court  having  seisin  of  the  action  in  which  it 
is  sought  to  be  made  use  of  may,  according  to  circumstances,  either 
disregard  it  or  stay  its  operation. 

Art.  492.  The  Writ  of  Error  shall  be  brought  by  summons  to 
be  served  at  the  place  of  residence  of  the  solicitor  to  the  party  in 
whose  favour  the  judgment  sought  to  be  impeached  was  given,  if 
the  same  is  brought  within  six' months  from  the  date  of  the  judg- 
ment ;  but  if  brought  after  such  six  months  has  elapsed,  the 
summons  shall  be  served  personally  upon  or  left  at  the  place  of 
abode  of  the  party. 

Art.  493.  If  the  Writ  of  Error  is  brought  in  with  respect  to 
an  interlocutory  order  before  a  Court  of  competent  jurisdiction, 
the  same  shall  be  served  by  notice  passing  between  the  solicitors  ; 
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but  if  it  has  reference  to  an  interlocutory  order  made  in  a  dispute 
proceeding  in  a  Court  other  than  that  which  gave  the  judgment, 
the  same  shall  be  brought  by  summons,  returnable  before  the 
Judges  who  gave  the  judgment  sought  to  be  impeached. 

Art.  494.  No  Writs  of  Error  other  than  such  as  have  for  their 
object  the  protection  of  the  interests  of  the  State  shall  be  enter- 
tained, unless  before  the  same  are  brought  in  300  francs  as 
security  for  a  fine,  and  150  francs  as  security  for  damages  to  be 
sustained  by  the  party  against  whom  they  are  directed  (without 
prejudice  to  his  recovering  a  larger  sum  for  damages  should  they 
be  sustained)  is  lodged  :  the  deposit  shall  be  of  half  these  sums  if 
the  judgment  was  given  by  default  or  owing  to  time  having  run, 
and  of  one  quarter  if  a  judgment  of  a  Court  of  First  Instance  is 
in  question. 

Art.  495.  The  receipt  of  the  Receiver-General  shall  be  written 
above  the  application  as  well  as  the  opinion  of  three  advocates, 
who  have  practised  ten  years  at  least  before  one  of  the  Courts  of 
Appeal  of  the  district  within  which  the  Court  giving  the  judgment 
is  situate. 

Such  opinion  must  be  in  favour  of  the  Writ  of  Error  being 
brought  in,  and  of  the  re-opening  of  the  judgment ;  in  default  of 
this  the  application  shall  not  be  entertained. 

Art.  496.  If  the  Writ  of  Error  is  brought  in  within  six  months 
of  the  date  of  the  judgment,  the  solicitor  of  the  party  obtaining 
the  judgment  shall  stand  duly  appointed  without  a  new  authority. 

Art.  497.  The  lodging  of  the  Writ  of  Error  shall  not  stay 
execution  upon  the  judgment  sought  to  be  impeached  ;  no  defences 
shall  be  allowed  :  and  he  who  has  been  ordered  to  give  up  an 
inheritance  shall  only  be  admitted  to  plead  in  opposition  to  a  Writ 
of  Error  upon  producing  proof  of  the  execution  of  the  judgment 
in  the  action. 

Art.  498.  Every  Writ  of  Error  shall  be  served  upon  the 
Minist^re  Public. 

Art.  499.  No  other  grounds  except  those  referred  to  in  the 
opinion  advising  the  Writ  of  Error  for  the  re -opening  of  the  judg- 
ment shall  be  allowed  to  be  discussed  at  the  hearing  or  by  way  of 
written  pleading. 

Art.  500.  The  judgment  dismissing  a  Writ  of  Error  shall 
condemn  the  applicant  to  pay  the  fine  and  damages  fixed  above 
without  prejudice  to  a  claim  for  larger  damages  should  a  ground 
for  awarding  the  same  exist. 

Art.  501.  K  the  Writ  of  Error  is  granted  the  judgment  shall 
be  set  aside,  and  the  parties  remitted  to  their  rights  as  they  existed 
before  the  judgment  ;  the  sums  deposited  shall  be  repaid  ;  and 
things  which  have  been  handed  over  pursuant  to  the  provisions  of 
the  judgment  set  aside  shall  be  returned. 

When  the  application  has  been  allowed  on  account  of  inconsis- 
tency in  the  judgments,  the  order  shall  provide  for  the  execution 
of  the  first  judgment  in  accordance  with  its  form  and  tenor. 
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Art.  502.  The  subject-matter  of  the  dispute  upon  which  the 
judgment  set  aside  was  given  shall  be  dealt  with  by  the  Court 
which  adjudicated  upon  the  Writ  of  Error. 

Art.  503.  No  party  shall  be  at  liberty  to  avail  himself  of  the 
Writ  of  Error  procedure  where  it  is  directed  against  a  judgment 
already  attacked  by  this  method,  or  one  which  dismissed  an 
application  therefor,  or  against  a  judgment  providing  for  rescission 
under  penalty  of  such  proceeding  being  null  and  void  ;  and  also 
under  penalty  of  damages  being  awarded  even  against  the  solicitor 
who  having  acted  in  the  first  application  also  acts  in  the  second. 

Art.  504.  {In  Belgium),  Final  decrees  and  judgments  may  be 
brought  before  the  Court  of  Cassation  either  on  account  of  their 
being  wrong  in  point  of  law,  or  of  their  being  in  violation  of  the 
proper  form,  or  where  they  have  been  directed  to  be  complied 
with  under  penalty  of  the  proceeding  being  null  and  void. 

Art.  504.  {In  France.)  In  case  of  inconsistency  between  final 
judgments  between  the  same  parties  and  upon  the  same  grounds 
in  different  courts  there  shall  be  a  right  of  appeal  to  the  Court  of 
Cassation,  and  the  matter  shall  be  dealt  with  and  adjudicated  upon 
in  conformity  with  the  laws  particularly  applicable  to  such  Court. 


TITLE  3. 
As  TO  Adding  Parties. 

Art.  505.  Judges  may  be  made  parties  to  proceedings  in  the 
following  cases,  viz. : 

(1)  Where  it  is  alleged  that  fraud  has  been  committed  either 
during  the  investigation  or  at  the  giving  of  judgment. 

(2)  If  the  right  to  add  them  is  expressly  conferred  by  law. 

(3)  If  the  law  makes  the  Judge  responsible  in  damages. 

(4)  If  there  is  a  denial  of  justice. 

Art.  506.  There  is  a  denial  of  justice  whenever  a  Judge  refuses 
to  make  any  answer  to  demands  or  neglects  to  adjudicate  upon 
cases  ready  for  hearing  according  to  their  position  in  the  list. 

Art.  507.  The  denial  of  justice  shall  be  proved  by  means  of 
two  demands  made  to  the  Judges  in  the  persons  of  their  Begis- 
trars,  notice  of  which  shall  be  given  with  a  three  days'  interval 
between  each  notice  so  far  as  regards  justices  of  the  peace  and 
Commercial  Judges,  and  with  an  eight  days'  interval  at  least  for 
other  Judges.  Every  bailiff  who  shall  be  called  upon  to  serve 
such  notices  or  demands  shall  be  liable  to  be  dismissed  from  his 
office  should  he  fail  so  to  do. 

Art.  508.  After  the  two  demands  the  Judge  may  be  added  as  a 
party. 

Art.  509.  [This  Article  has  been  repealed  in  Belgium,  but  is  in 
force  in  France,  and  reads  as  follows]  :  The  adding  as  parties  of 
justices  of  the  peace,  commercial  tribunals  or  Courts  of  First 
Instance,  or  of  any  one  of  the  members  of  such  Courts,  and  the 
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adding  as  a  party  of  any  counsellor  of  a  Court  of  Appeal,  or  of 
an  Assize  Court  shall  be  carried  out  in  the  Court  of  Appeal  of 
the  district.  The  adding  of  Assize  Courts  or  Courts  of  Appeal, 
or  of  any  one  of  their  sections,  shall  be  dealt  with  in  the  High 
Court  in  accordance  with  Article  101  of  the  Law  of  18th  May, 
1804. 

Art.  510.  Provided  nevertheless  that  no  Judge  shall  be  allowed 
to  be  added  as  a  party  without  leave  first  obtained  from  the  Court 
in  which  the  matter  has  to  be  carried  through. 

Art.  511.  There  shall  be  presented  for  this  purpose  an  applica- 
tion signed  by  the  party  or  his  special  proxy  duly  appointed, 
the  appointment  being  annexed  to  the  application,  together  with 
any  documents  supporting  it  if  such  exist,  under  penalty  of  the 
same  being  null  and  of  no  legal  effect. 

Art.  512.  No  opprobrious  epithets  shall  be  applied  to  the  Judges 
under  penalty,  so  far  as  the  party  is  concerned,  of  such  fine,  and,  so 
far  as  his  solicitor  is  concerned,  of  such  admonition  or  suspension 
from  practice  as  shall  be  considered  appropriate. 

Art.  513.  If  the  application  is  dismissed,  the  party  making  it 
shall  be  fined  a  sum  not  less  than  300  francs,  without  prejudice  to 
the  claims  of  any  party  damnified  to  sue  for  damages  in  a  proper 
case. 

Art.  514.  If  the  application  is  granted,  notice  thereof  shall 
within  three  days  be  served  upon  the  Judge  ordered  to  be  added 
as  a  party,  and  he  shall  deliver  his  defence  within  eight  days. 

He  shall  abstain  from  taking  any  part  in  adjudicating  upon  the 
dispute,  and  he  shall  also,  until  final  judgment  has  been  given  in 
the  proceedings  in  which  he  has  been  added  as  a  party,  abstain 
from  adjudicating  upon  or  taking  part  in  his  official  capacity  in 
any  suit  that  the  party  who  made  the  application,  or  his  relations 
by  blood  or  in  the  direct  line,  or  his  wife,  may  be  parties  to  in  his 
Court  under  penalty  of  any  judgment  so  given  being  null  and  void. 

Art.  515.  On  the  addition  of  a  Judge  as  a  party  to  the  suit 
the  question  of  his  liability  shall  be  brought  to  trial  upon  a  simple 
notice,  and  shall  be  adjudicated  upon  by  a  division  other  than  the 
one  which  granted  the  application  ;  if  the  Court  of  Appeal  consists 
of  only  one  division,  the  adjudication  thereon  shall  be  remitted  to 
the  nearest  Court  of  Appeal  thereto  by  the  Court  of  Cassation. 

Art.  516.  If  the  claimant  fails  he  shall  be  fined  not  less  than 
300  francs,  without  prejudice  to  any  claims  for  damages  by  parties 
who  may  thereby  be  damnified  if  occasion  arises. 
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BOOK   V. 

AS  TO   EXECUTION   OF  JUDGMENTS. 


TITLE   I. 

As    TO   THE    EeCEIPT   OP    SECURITY. 

Art.  517.  The  order  directing  security  to  be  deposited  shall 
direct  within  what  period  it  shall  be  lodged,  and  also  the  period 
within  which  it«  adequacy  shall  be  admitted  or  disputed. 

Art.  518.  Notice  of  depositing  the  security  shall  be  served  upon 
the  party  by  a  Court  bailijff  if  he  be  not  represented  by  a  solicitor, 
and  by  a  solicitor's  notice  if  he  be  so  represented,  accompanied 
by  a  copy  of  the  lodgment  praecipe  which  has  been  filed  at  the 
Registry  showing  particulars  of  the  securities  which  prove  the 
deposit  to  be  ample,  excluding  cases  in  which  -the  law  does  not 
require  this  proof  to  be  given. 

Art.  519.  The  party  affected  shall  be  allowed  to  take  particulars 
at  the  Registry  of  the  security  furnished  ;  if  he  is  satisfied  there- 
with, he  shall  signify  the  same  by  a  simple  notice  to  that  effect  : 
in  which  case,  or  assuming  he  does  not  within  the  time  limited  for 
that  purpose  give  notice  of  his  intention  to  dispute  the  adequacy 
thereof,  the  person  who  has  to  furnish  security  shall  make  his 
submission  so  to  do  in  manner  proposed  by  him,  and  his  submission 
shall  be  enforceable  against  him  without  any  judgment  or  order  to 
that  effect. 

Art.  520.  If  the  person  affected  disputes  the  adequacy  of  the 
proposed  security,  the  matter  shall  be  dealt  with  upon  a  simple 
notice. 

Art.  521.  Questions  affecting  the  giving  of  security  shall  be 
adjudicated  upon  summarily  without  any  request  or  writing  being 
necessary,  and  the  order  then  made  shall  be  enforced  in  spite  of 
appeal. 

Art.  522.  If  the  proposed  security  is  found  to  be  adequate,  the 
person  giving  the  same  shall  make  his  submission  in  accordance 
with  Article  519  above. 

TITLE  II. 

As  to  Payment  op  Damages. 

Art.  523.  When  the  decree  or  judgment  has  not  fixed  the 
amount  of  damages,  a  notice  to  that  effect  shall  be  served  upon 
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the  defendant's  solicitor  if  one  has  been  appointed,  and  the  docu- 
ments shall  be  produced  for  inspection  either  upon  the  solicitor's 
receipt  or  through  the  medium  of  the  Registry. 

Art.  524.  The  defendant  shall  within  the  period  fixed  by 
Articles  97  and  98,  and  subject  to  the  penalties  therein  set  out^ 
forward  the  documents,  and  eight  days  after  the  expiry  of  such 
periods  make  to  the  claimant  such  offer  in  satisfaction  of  his  claim 
for  damages  as  he  may  think  well ;  should  he  fail  so  to  do,  the 
matter  shall  be  brought  to  a  hearing  upon  a  simple  notice,  and  he 
shall  be  condemned  to  pay  the  total  amount  claimed  if  the  same 
be  found  to  be  just  and  fully  proved. 

Art.  525.  If  the  amount  offered  by  the  defendant  is  found  to 
be  adequate,  the  claimant  shall  be  condemned  in  all  costs  and 
expenses  incurred  since  the  date  of  the  offer. 


TITLE  III. 

As  TO  Settlement  of  Claims  for  Mesne  Profits. 

Art.  526.  Any  person  who  is  ordered  to  restore  mesne  profits 
shall  render  an  account  thereof  in  the  manner  hereinafter  pro- 
vided ;  and  proceedings  shall  be  had  thereon  as  in  the  case  of 
other  accounts  rendered  pursuant  to  orders  of  the  Court. 

TITLE  IV. 
As  to  Rendering  Accounts. 

Art.  527.  (/w  Belgium.)  Actions  for  the  rendering  of  guardians' 
accounts  shall  be  brought  before  the  Judge  having  jurisdiction  in 
the  place  where  the  guardianship  commenced. 

Persons  liable  to  account  under  an  order  of  the  Court  appointing 
them  shall  be  summoned  before  the  Judges  who  appointed  them. 

Art.  527.  {In  France.)  Persons  appointed  by  the  Courts  who 
are  liable  to  account  shall  be  proceeded  against  before  the  Judges 
by  whom  they  were  appointed  ;  guardians  before  the  Judges  of 
the  district  in  which  their  conduct  has  been  called  in  question  ; 
and  all  other  persons  liable  to  account  before  the  Judges  having 
jurisdiction  in  the  place  where  they  reside. 

Art.  528.  In  cases  of  appeals  from  orders  refusing  accounts, 
Judges  setting  such  orders  aside  shall  remit  the  matter  for  the 
purpose  of  dealing  with  it  to  the  Court  in  which  the  applica- 
tion was  made,  or  to  any  other  Court  of  First  Instance  which  the 
decree  may  indicate  for  the  purpose.  If  the  account  has  been 
rendered  by  virtue  of  and  under  a  judgment  of  a  Court  of  First 
Instance,  the  order  setting  the  same  aside  shall  be  enforced  by  the 
Court  making  such  order  or  by  such  other  Court  as  may  be  indicated 
in  the  same  order  for  the  purpose. 
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Art.  5*29.  All  parties  in  the  same  interest  appearing  in  a  suit 
shall  be  represented  by  one  solicitor  only  :  should  they  be  unable 
to  agi^ee  in  their  choice  of  a  solicitor,  the  eldest  of  them  shall 
choose  the  solicitor,  the  others,  however,  having  the  right  to  be 
represented  by  their  own  solicitor  upon  paying  all  costs  arising 
from  such  separate  appointment,  both  direct  and  indirect. 

Art.  530.  Every  judgment  ordering  accounts  to  be  rendered 
shall  fix  the  time  within  which  this  is  to  be  done,  and  shall  appoint 
a  Judge  to  deal  with  it. 

Art.  531.  If  the  recitals,  including  that  of  the  order  providing 
for  the  appointment  of  the  person  accountable,  and  the  order  for 
the  rendering  of  the  account,  exceed  six  folios  in  length,  the  excess 
shall  not  be  allowed  on  taxation. 

Art.  532.  The  person  rendering  the  account  shall  only  be 
allowed  ordinary  expenses,  such  as  for  travelling  in  case  of  need, 
the  charges  of  the  solicitor  who  put  the  documents  going  to  make 
up  and  establish  the  account,  into  order,  the  engrossments  and 
copies  thereof,  and  the  cost  of  carrying  in  and  vouching  the  same. 

Art.  533.  Such  account  shall  contain  actual  receipts  and  pay- 
ments, and  shall  conclude  by  showing  the  balance,  but  shall  set  out 
under  a  separate  heading  particulars  of  amounts  or  objects  still 
remaining  to  be  got  in. 

Art.  534.  The  person  rendering  the  account  shall  carry  in  and 
vouch  the  same  personally  or  by  his  special  proxy  within  the  time 
limited  and  upon  the  day  appointed  by  the  Judge  deputed  to  take 
it,  the  parties  cited  being  present  or  summoned  to  appear  by  notice 
served  personally  or  at  their  places  of  residence  if  they  have  no 
solicitor,  but  by  notice  between  solicitors  if  the  same  have  been 
appointed. 

When  the  time  limited  has  expired,  the  person  directed  to 
render  the  account  may  be  forced  to  render  the  same  by  seizure 
and  sale  of  his  goods  to  the  extent  of  such  sum  as  the  Court  may 
consider  proper.  (In  France.)  He  may  even  be  forced  so  to  do 
by  being  put  under  arrest  if  the  Court  thinks  well  so  to  order. 

Art.  535.  The  account  being  brought  in  and  vouched,  if  the 
receipts  exceed  the  payments  the  parties  interested  may  demand 
from  the  Judge  having  charge  of  the  matter  liberty  to  levy  execu- 
tion for  the  amount  of  such  excess,  without  being  bound  by  the 
account. 

Art.  536.  After  the  bringing  in  and  vouching  of  the  account, 
notice  shall  be  given  thereof  to  the  solicitor  to  the  party  interested  : 
the  vouchers  shall  be  numbered  and  initialled  by  the  solicitor  to  the 
party  bringing  the  account  in  ;  and  if  the  same  are  handed  over  in 
exchange  for  a  receipt,  they  shall  be  returned  within  such  time  as 
may  be  fixed  by  the  Judge  having  charge  of  the  matter,  subject  to 
the  penalties  provided  by  Article  107. 

If  the  parties  interested  are  represented  by  different  solicitors, 
the  copy  and  notice  above   referred  to  shall  be  served  upon  the 
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solicitor  who  is  the  senior  in  point  of  age  only  if  such  parties  are 
all  in  the  like  interest,  but  upon  each  solicitor  if  their  interests  are 
diverse.  ^ 

If  creditors  intervene  they  shall  only  be  entitled  to  one  notice 
amongst  them,  as  well  of  the  account  as  of  the  vouchers,  to  be  given 
to  such  solicitor  appointed  by  one  of  them  as  is  senior  in  point  of 
age. 

Art.  537.  Receipts  of  tradesmen,  workmen,  boarding-house 
keepers  and  others  of  a  like  nature  produced  as  vouchers  shall  be 
exempt  from  registration. 

Art.  538.  Upon  the  day  and  at  the  time  appointed  by  the  Judge 
having  charge  of  the  matter,  the  parties  shall  attend  before  him 
for  the  purpose  of  putting  forward  their  contentions  and  replying 
to  such  questions  as  may  be  put  to  them  to  appear  upon  his  minute 
of  the  proceedings ;  should  the  parties  fail  to  appear  the  matter 
shall  be  brought  to  a  hearing  upon  a  simple  notice. 

Art.  539.  K  the  parties  fail  to  come  to  an  agreement,  the  Judge 
dealing  with  the  matter  shall  order  that  he  make  his  report  on  the 
hearing  upon  a  date  to  be  appointed  by  him,  and  they  shall  be 
required  to  attend  thereat  without  further  notice. 

Art.  540.  The  judgment  given  in  proceedings  for  accounts  shall 
set  out  the  amount  of  receipts  and  payments,  and  shall  find  the 
exact  balance  if  there  is  one. 

Art.  541.  No  account  shall  be  subject  to  revision  except  upon 
the  application  of  the  parties — where  there  are  found  to  be  errors, 
omissions,  or  false  or  double  entries — who  shall  make  their  appli- 
cations in  regard  thereto  to  the  same  judges. 

Art.  542.  If  the  party  demanding  the  account  is  in  default, 
the  Judge  dealing  with  the  matter  shall  make  his  report  upon  a 
day  to  be  fixed  by  him  :  the  demands  shall  be  allowed  if  they  are 
found  to  be  proved ;  the  person  accounting,  if  the  balance  is  found 
to  be  against  him,  shall  retain  the  fund  without  incurring  any 
liability  to  pay  interest;  and  if  the  matter  is  not  one  between 
guardian  and  ward,  the  party  accounting  shall  give  security  therefor 
if  he  does  not  prefer  to  deposit  such  balance. 

TITLE  V. 
As  TO  Payment  of  Costs  and  Expenses. 

Art.  543.  The  method  of  payment  of  costs  and  expenses  in 
summary  matters  shall  be  provided  for  in  the  judgment  which 
awards  them. 

Art.  544.  The  method  to  be  adopted  in  providing  for  payment 
of  costs  and  expenses  in  other  cases  shall  be  provided  for  by  Bules 
of  Court  to  come  into  force  on  the  same  day  as  the  present  Code, 
and  which  within  three  years  at  latest  shall  be  presented  to  the 
legislative  body  in  the  shape  of  a  Law,  with  such  alterations  as- 
may  be  seen  to  have  become  necessary  therein. 
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TITLE  VI. 

General  Rules  as  to  Enforcing  Judgments  and 
Orders. 

Art.  545.  No  judgment  or  judicial  act  shall  be  carried  into 
execution  unless  it  is  intituled  as  the  law  directs,  and  unless  it 
concludes  with  a  direction  to  a  legal  officer  as  provided  by 
Article  146. 

Art.  54fi.  Judgments  of  foreign  Courts  and  orders  received  by 
officials  of  foreign  Courts  shall  not  be  susceptible  of  being  carried 
into  execution  in  France  (Belgium),  except  in  the  manner  and  in 
the  cases  provided  for  by  Articles  2123  and  2128  of  the  Civil  Code. 

Art.  547.  Judgments  given  and  orders  made  in  France 
(Belgium)  shall  be  capable  of  being  put  into  execution  throughout 
the  whole  of  the  Republic  (Kingdom)  without  countersignature 
or  special  direction  to  the  official  of  the  district,  although  execu- 
tion has  to  be  enforced  outside  the  district  of  the  Court  giving  the 
judgments  or  making  the  orders. 

Art.  548.  Judgments  ordering  a  stay  of  execution,  the  striking 
oif  the  register  of  an  inscribed  charge,  a  payment  to  be  made,  or 
other  acts  to  be  done  by  or  at  the  expense  of  a  third  {)er8on,  shall 
not  be  capable  of  being  put  into  execution  by  or  against  such  third 
person,  even  after  the  time  for  applying  to  set  aside  the  judgment 
or  for  appeal  shall  have  expired,  except  upon  production  of  a 
certificate  signed  by  the  solicitor  of  the  party  seeking  to  enforce 
the  same,  setting  out  the  date  of  service  of  notice  of  the  judgment 
at  the  place  of  residence  of  the  person  ordered  to  do  the  act  or 
pay  the  money,  and  upon  a  certificate  of  the  Registrar  showing 
that  no  notice  of  opposition  or  of  appeal  has  been  filed. 

Art.  549.  For  this  purpose  the  solicitor  of  the  appellant  shall 
make  a  report  as  to  the  appeal  in  the  form  and  upon  the  register 
as  prescribed  by  Article  163. 

Art.  550.  Upon  the  certificate  that  notice  of  opposition  or  of 
appeal  has  been  filed  at  the  Registry,  sequestrators,  stakeholders, 
and  all  other  persons  shall  be  bound  to  act  in  obedience  to  the 
judgment. 

Art.  551.  Seizure  of  goods  or  land  in  satisfaction  of  a  judgment 
.shall  not  be  proceeded  with  except  under  and  by  virtue  of  an 
executory  authority  and  for  things  or  sums  of  money  which  are 
certain  or  liquidated.  If  the  debt  to  be  recovered  is  not  of  a 
certain  sum  in  money  there  shall  be  a  stay  after  the  seizure  of 
all  further  proceedings  until  the  same  has  been  ascertained. 

Art.  552.  Arrest  as  a  method  of  execution  for  recovering  money 
shall  not  be  allowed  until  after  the  sum  payable  has  been  ascer- 
tained in  money. 

Art.  553.  Disputes  raised  in  regard  to  executions  levied  under 
judgments  of   Commercial    Courts  shall   be  brought   before  the 
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Courts  of  First  Instance  of  the  place  where  the  execution  is  being 
carried  into  effect. 

Art.  554.  Should  difficulties  arise  in  the  execution  of  judgment 
or  in  carrying  orders  which  require  expedition  into  effect,  the 
Court  sitting  in  the  place  where  the  same  are  being  carried  out 
shall  have  power  to  adjudicate  thereon  provisionally,  and  shall 
send  the  main  issue  in  dispute  to  the  Court  from  which  the 
execution  issues. 

Art.  555.  Any  officer  who  may  be  insulted  in  the  performance 
of  his  duty  shall  prepare  a  minute  setting  out  the  circumstances. 
and  proceedings  shall  be  had  thereon  according  to  the  rules 
provided  by  the  Criminal  Code. 

Art.  556.  Delivery  of  the  judgment  or  order  to  the  bailiff  shall 
give  him  full  power  to  carry  all  executions  into  effect  except 
those  affecting  real  property  or  providing  for  imprisonment,  in 
which  cases  a  special  authority  shall  be  required. 


TITLE  VII. 
As  to  Garnishee  Proceedings  or  Oppositions. 

Art.  557.  All  creditors  having  valid  titles  enabling  them  so  to 
do  may  garnish  in  the  hands  of  third  parties  sums  of  money  or 
goods  belonging  to  their  debtor,  or  take  steps  to  prevent  such  sums 
of  money  or  goods  from  being  handed  over. 

Art.  558.  In  the  event  of  creditors  not  being  in  possession 
of  valid  titles,  the  Judge  having  jurisdiction  in  the  place  of 
residence  of  the  debtor,  and  even  the  Judge  having  jurisdiction 
in  that  of  the  person  sought  to  be  garnished,  may  upon  application 
allow  the  garnishee  proceedings  or  the  application  restraining  the 
handing  over  the  goods,  to  be  taken. 

Art.  559.  Every  summons  for  a  garnishee  order,  or  for  restraining 
the  handing  over  of  goods  issued  by  virtue  of  a  valid  title,  shall 
set  out  particulars  of  the  title  and  of  the  amount  claimed  there- 
under. If  the  summons  is  issued  by  leave  of  the  Judge,  the  order 
giving  leave  shall  state  the  amount  for  which  the  garnishee  sum- 
mons or  the  summons  to  restrain  the  handing  over  of  the  goods  is 
issued,  and  a  copy  of  such  order  shall  be  annexed  to  the  summons. 

If  the  debt  in  respect  of  which  the  garnishee  summons  is  applied 
for  is  not  a  liquidated  amount,  a  provisional  sum  to  represent  the 
same  shall  be  fixed  by  the  Judge. 

The  summons  shall  also  contain  a  submission  to  the  jurisdiction 
of  the  Court  sitting  in  the  district  in  which  the  person  sought  to 
be  garnished  resides  if  the  garnishor  does  not  reside  there. 
failure  to  observe  which  requirement  shall  render  the  proceeding 
void. 
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Art.  560.  Proceedings  for  attachment  of  debts  or  to  restrain 
the  parting  with  goods  in  the  hands  of  person  not  resident  in 
Continental  France  (Belgium),  shall  not  be  served  by  leaving  the 
same  at  the  office  of  the  district  attorney.  Notice  thereof  must  be 
served  upon  the  person  to  be  affected  personally  or  by  leaving  the 
same  at  his  place  of  residence. 

Art.  561.  Garnishee  proceedings,  or  proceedings  to  restrain  the 
parting  with  goods  taken  against  receivers,  depositaries,  or  admini- 
strators of  the  public  revenue  in  such  capacity,  shall  have  no 
validity  unless  the  summons  is  served  personally  upon  the  person 
appointed  for  the  purpose  of  being  served,  and  unless  the  same  is 
endorsed  by  such  person  with  a  note  of  service,  or  in  the  event  of 
such  person's  refusal  to  accept  service,  by  the  district  attorney. 

Art.  562.  The  bailiff  who  signs  the  garnishee  order  or  order 
restraining  the  parting  with  goods,  shall  be  bound,  if  requested 
so  to  do,  to  give  proof  that  the  garnishor  was  a  person  actually 
in  existence  at  the  time  when  the  garnishee  order  issued,  under 
penalty  of  being  suspended  from  his  functions  and  of  being  liable 
to  pay  damages  to  any  party  damnified. 

Art.  563.  Within  eight  days  after  service  of  the  garnishee  order 
or  order  restraining  the  parting  with  goods,  with  one  day  added 
for  each  three  myriametres  of  distance  between  the  place  of 
residence  of  the  person  garnished  and  that  of  the  garnishor,  and 
one  further  day  for  each  three  myriametres  of  distance  between 
the  places  of  residence  of  the  garnishor  and  the  debtor,  the 
garnishor  shall  give  notice  of  the  proceedings  to  the  debtor  against 
whom  the  same  are  directed,  requiring  him  to  show  cause  why 
the  order  should  not  be  made  absolute  or  declared  valid. 

Art.  564.  Within  the  same  period,  excluding  the  further  periods 
having  reference  to  distance  commencing  from  the  date  of  the 
summons  to  make  the  order  absolute,  the  intention  to  make  such' 
application  shall  be  communicated  upon  the  denmnd  of  the  gar- 
nishor  to  the  person  garnished,  who  shall  not  be  required  to  put 
forward  any  plea  in  regard  to  the  matter  until  such  communication 
has  been  made  to  him. 

Art.  565.  In  the  absence  of  an  application  to  make  the  order 
absolute,  the  garnishee  proceedings,  or  proceedings  having  for  their 
object  the  restraining  a  person  from  parting  with  goods,  shall  be 
null  and  void.  In  the  absence  of  communication  of  such  summons 
to  the  person  sought  to  be  garnished,  the  payments  made  by  him 
up  to  the  time  within  which  such  communication  should  have  been 
made  shall  be  valid. 

Art.  566.  In  no  case  shall  it  be  necessary  to  issue  a  conciliation 
summons  before  making  application  for  the  garnishee  order  to  be 
made  absolute. 

Art.  567.  Applications  to  make  the  garnishee  order  absolute 
and  to  stay  execution  by  the  person  sought  to  be  garnished,  shall 
be  made  to  the  Court  having  jurisdiction  in  the  district  in  which 
the  person  sought  to  be  garnished  resides. 
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Art.  568.  The  garnishee  cannot  be  called  upon  to  plead  unless 
there  is  a  valid  title  or  a  judgment  which  confirms  the  garnishee 
order  or  order  restraining  the  parting  with  goods. 

Art.  569.  The  public  functionaries  spoken  of  in  Article  561 
shall  not  be  summoned  to  plead  ;  but  they  shall  give  a  certificate 
certifying  whether  there  is  anything  in  their  hands  to  which  the 
debtor  is  entitled,  and  if  there  is  anything  due,  and  it  is  a  liquidated 
sum,  stating  the  amount  thereof. 

Art.  570.  The  person  sought  to  be  garnished  shall  be  summoned 
without  the  preliminary  of  conciliation  before  the  Court  having 
jurisdiction  in  such  proceedings,  without  prejudice  to  his  right,  if 
the  matter  is  contested,  to  demand  that  it  be  remitted  for  trial  to 
the  Judge  having  jurisdiction  within  the  district  in  which  his  place 
of  residence  is  situate. 

Art.  571.  The  garnishee,  when  summoned,  shall  make  his  state- 
ment, and  shall  depose  to  the  truth  thereof  in  the  Registry  if  he  is 
on  the  spot,  and,  if  not,  before  the  justice  of  the  peace  having 
jurisdiction  at  his  place  of  residence,  without  the  necessity  in  that 
case  of  repeating  his  deposition  at  the  Registry. 

Art.  572.  The  declaration  and  deposition  may  be  made  under 
a  special  proxy. 

Art.  573.  The  declaration  shall  state  the  origin  and  amount  of 
the  debt ;  payments  on  account,  if  any  such  have  been  made  ;  the 
orders  upon  which  or  the  method  in  which  payment  has  been 
made  if  the  garnishee  is  no  longer  indebted  ;  and  in  any  case  it 
shall  contain  particulars  of  other  garnishee  orders  or  orders 
restraining  him  from  parting  with  the  goods  which  have  been 
served  upon  him. 

Art.  574.  The  documents  supporting  the  same  shall  be  annexed 
to  the  declaration,  and  deposited  in  the  Registry.  The  fact  of 
their  having  been  so  deposited  shall  be  communicated  by  a  simple 
notice,  which  shall  contain  the  appointment  of  a  solicitor. 

Art.  575.  Should  the  person  sought  to  be  garnished  be  served 
with  further  proceedings  of  a  like  nature,  he  shall  give  notice 
thereof  to  the  solicitor  of  the  person  on  whose  behalf  he  was  first 
served  by  means  of  an  extract  showing  the  names  and  election  of 
domicile  of  the  garnishors,  and  the  grounds  of  their  proceedings. 

Art.  576.  If  the  declaration  is  not  disputed,  no  further  pro- 
ceedings shall  be  taken  either  by  or  against  the  person  sought  to 
be  gamished. 

Art.  577.  The  person  sought  to  be  gamished  who  fails  to  make 
his  declaration,  or  to  comply  with  the  requirements  provided  by 
the  foregoing  Articles,  shall  be  held  to  be  indebted  simply  upon  the 
basis  claimed  by  the  garnishee  summons. 

Art.  578.  If  the  proceedings  are  taken  in  regard  to  personal 
chattels,  the  person  sought  to  be  gamished  shall  also  in  his 
declaration  set  out  a  detailed  list  of  such  chattels. 
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Art.  579.  If  the  garnishee  order  is  made  absolute,  a  sale  of  the 
chattels  shall  be  proceeded  with,  and  the  price  realised  shall  be 
distributed  as  provided  under  the  title  "As  to  Distribution  by 
way  of  Dividend." 

Art.  580.  Salaries  and  pensions  payable  by  Government  shall 
not  be  liable  to  be  attached  except  to  an  amount  allowed  by  law 
or  by  Government  regulations. 

Ajit.  581.  The  following  things  shall  not  be  liable  to  be 
attached,  viz.  : 

(1)  Things  declared  by  law  not  to  be  attachable. 

(2)  Maintenance  money  awarded  by  the  Court. 

(3)  Legacies  of  money  or  chattels  declared  by  the  instrument 
giving  them  not  to  be  attachable. 

(4)  Ajinuities  given  for  maintenance,  although  the  instrument 
giving  them  may  not  declare  them  not  to  be  attachable. 

Art.  582.  Maintenance  money  shall  only  be  attachable  in  respect 
of  a  debt  incurred  for  maintenance.  The  matters  referred  to  in 
paragraphs  3  and  4  of  the  preceding  Article  may  be  attached  by 
creditors  whose  debts  have  been  incurred  subsequently  to  the 
making  of  the  instrument  or  to  the  proving  of  the  will  under 
which  they  pass,  subject  to  the  sanction  of  the  Judge  and  to  such 
extent  as  he  may  determine. 

TITLE   VIII. 
As  TO  Executions  against  Goods. 

Art.  583.  Every  execution  against  goods  shall  be  preceded  by 
an  order  to  satisfy  the  judgment,  to  be  served  either  personally 
upon  or  by  leaving  the  same  at  the  place  of  residence  of  the  debtor 
at  least  one  clear  day  before  execution  is  levied,  setting  out  the 
title  under  which  the  same  is  to  be  levied  unless  this  has  already 
been  done. 

Art.  584.  It  shall  contain  an  election  as  to  place  of  domicile 
for  the  purposes  of  the  proceedings  (which  shall  remain  in  force 
during  such  time  as  they  are  pending)  within  the  commune  in 
which  execution  is  to  be  levied  should  the  creditor  not  reside 
therein,  and  the  debtor  shall  be  at  liberty  to  serve  all  notices, 
make  all  offers,  and  carry  in  notices  of  appeal  within  such 
commune. 

Art.  586.  The  bailiff  shall  be  assisted  by  two  witnesses,  both 
of  whom  must  be  of  Belgian  (French)  nationality,  of  full  age, 
neither  relatives  by  blood  or  marriage  of  the  parties  or  of  the 
bailiff  up  to  the  degree  of  second  cousin  inclusive,  nor  their 
domestic  servants  ;  he  shall  set  out  upon  the  face  of  the  minute 
of  proceedings  their  names,  professions,  and  places  of  residence. 
The  witnesses  shall  sign  the  original  and  the  copies.  The  execu- 
tion creditor  shall  not  be  allowed  to  be  present  when  the  levy  is 
made. 
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Art.  586.  The  formalities  provided  in  regard  to  writs  of  sum- 
inoDs  shall  he  observed  in  the  preparation  of  minutes  of  proceedings 
relating  to  the  levy  of  executions  ;  they  shall  again  set  out  par- 
ticulars of  the  order  to  satisfy  the  judgment  if  the  execution  is 
levied  within  the  district  of  the  place  of  residence  of  the  execution 
debtor. 

Art.  587.  If  doors  are  locked  or  if  they  are  refused  to  be 
opened,  the  bailiff  shall  be  at  liberty  to  put  a  person  as  a  guard 
over  the  door  to  prevent  anything  being  removed  from  the  pre- 
mises. He  shall  retire  from  the  premises  forthwith,  and  proceed 
without  any  summons  before  the  justice  of  the  peace,  or,  failing 
him,  the  sergeant-in-charge  at  the  police  station  ;  and  in  communes 
in  which  there  are  none,  before  the  mayor,  and,  failing  him, 
before  his  deputy  successively,  in  whose  presence  the  opening  of 
the  doors,  and,  if  necessary,  inner  doors,  shall  be  made  and  the 
execution  levied.  The  official  accompanying  the  bailiff  shall  not 
himself  prepare  a  minute  of  the  proceedings,  but  shall  sign  that 
prepared  by  the  bailiff,  who  is  only  to  prepare  one  minute  to  cover 
all  the  above  matters. 

Art.  588.  The  minute  shall  set  out  a  detailed  list  of  the  chattels 
seized ;  if  merchandise  is  included  in  the  seizure,  the  same  shall 
be  weighed,  measured,  or  gauged  according  to  its  nature. 

Art.  589.  Plate  and  silver  shall  be  referred  to  by  each  article 
and  its  hall-mark,  and  it  shall  be  weighed. 

Art.  590.  Should  there  be  any  coins  in  circulation  amongst  the 
goods  seized,  the  same  shall  be  referred  to  by  their  number  and 
value,  and  the  bailiff  shall  deposit  them  at  the  place  appointed  for 
the  purpose  unless  the  execution  creditor  and  debtor  objecting 
thereto  agree  upon  some  person  with  whom  they  may  be  deposited, 

Art.  591.  If  the  execution  debtor  is  absent  and  there  is  a 
refusal  to  open  any  room  or  piece  of  furniture,  the  bailiff  shall 
demand  that  the  same  be  opened,  and  if  there  are  any  papers  or  docu- 
ments, he  shall  require  the  same  to  be  sealed  up  by  the  official 
who  has  been  called  in  to  witness  the  levy. 

Art.  592.  No  seizure  shall  be  made  of  : 

(1)  Chattels  which  the  law  declares  shall  pass  as  immovables 
(real  estate). 

(2)  The  necessary  bed  and  bedding  of  execution  debtor,  his 
wife  and  children  living  with  him  ;  the  clothes  which  tho  execution 
debtor  is  wearing  or  has  over  him. 

(3)  Books  relating  to  the  execution  debtor's  profession  up  to 
the  value  of  300  francs  (£12),  according  to  his  choice. 

(4)  Machines  and  instruments  used  for  the  purpose  of  teaching, 
practice  or  exercise  of  scientific  knowledge  or  research  up  to  the 
same  value  and  according  to  the  execution  debtor's  choice. 

(5)  Military  accoutrements  according  to  the  requirements  of 
the  military  regulations  and  the  execution  debtor's  rank  in  the 
army. 
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(6)  Tools  of  their  trade  necessary  for  the  personal  use  of 
artisans. 

(7)  Grain  and  other  small  articles  of  food  necessary  for  the 
personal  consumption  of  the  execution  debtor  and  his  family  for  a 
month. 

(8)  And  lastly,  one  cow,  three  she-goats,  or  two  he-goats, 
according  to  the  execution  debtor's  choice,  with  the  straw,  forage 
and  grain  necessary  for  the  bedding  and  food  of  the  said  animsds 
during  one  month. 

Art.  593.  The  said  articles  shall  not  be  seized  for  any  debt, 
even  although  the  same  be  due  to  the  State,  unless  the  same  is  in 
respect  of  food  furnished  to  the  execution  debtor,  or  for  sums  due 
to  the  manufacturers  or  sellers  of  the  said  articles  or  to  a  person 
who  has  lent  money  for  the  purpose  of  buying,  manufacturing  or 
repairing  the  same  ;  for  farming  and  harvesting  the  ground  in  the 
cultivation  whereof  the  same  are  used,  rents  of  manufactories, 
mills,  presses  and  warehouses  upon  which  they  depend,  and  rent  of 
the  tenement  serving  as  a  place  of  personal  habitation  to  the  debtor. 

The  chattels  specified  under  (2)  of  the  preceding  Article  are 
not  to  be  seized  for  any  debt. 

Art.  594.  In  the  case  of  seizure  of  cattle  and  instruments  of 
husbandry,  the  justice  of  the  peace  may,  upon  the  application  of  the 
execution  creditor,  the  landlord  and  the  execution  debtor  being 
heard  or  summoned  to  appear  in  regard  thereto,  appoint  a  receiver 
and  manager  to  can:y  on  the  business  of  the  farm. 

Art.  595.  The  minute  of  proceedings  shall  state  the  date  of  the 
sale. 

Art.  596.  If  the  execution  debtor  offers  to  provide  a  solvent 
person  who  will  undertake  to  look  after  the  farm  voluntarily  and 
immediately,  such  person  shall  be  put  into  possession  by  the 
bailiff. 

Art.  597.  If  the  execution  debtor  fails  to  find  a  satisfactory 
and  solvent  person  to  undertake  the  duties,  one  shall  be  provided 
by  the  bailiff. 

Art.  598.  Neither  the  execution  creditor,  his  wife,  his  relations 
by  blood  or  marriage  to  the  degree  of  second  cousin  inclusive, 
or  his  domestic  servants  shall  be  allowed  to  be  put  in  as  caretakers 
and  custodians  without  their  own  consent  and  that  of  the  execution 
creditor. 

Art.  599.  The  minute  of  proceedings  shall  be  prepared  on 
the  spot  ;  and  the  original  and  copy  signed  by  the  caretaker  and 
custodian  :  if  he  be  unable  to  sign,  the  fact  shall  be  stated  and 
a  copy  of  the  minute  shall  be  left  with  him. 

Art.  600.  Those  persons  who,  by  acts  of  violence,  prevent 
the  putting  into  possession  of  the  caretaker  or  custodian,  or  who 
carry  away  or   otherwise   divert  any  of   the   goods  seized,  shall 
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be  proceeded  against  in  the  manner  prescribed  by  the  Criminal 
Code. 

Art.  ()01.  If  the  seizure  is  made  at  the  execution  debtor's  place 
of  residence,  a  copy  of  the  minlite  of  proceedings  shall  be  left 
With  him  forthwith,  signed  by  the  persons  who  signed  the  original ; 
if  such  person  is  absent,  a  copy  shall  be  sent  to  the  mayor  or 
his  deputy,  or,  in  case  of  a  refusal  to  open  doors,  to  the  magistrate 
\¥ho  caused  the  same  to  be  opened,  and  he  shall  countersign 
the  original. 

Akt.  002.  If  the  seizure  is  made  outside  the  district  within 
AThich  the  execution  debtor  resides,  and  in  his  absence,  a  copy  shall 
be  furnished  to  him  during  the  day,  with  an  additional  day  for 
every  three  myriametres  ;  if  not,  the  expenses  of  holding  possession 
and  the  time  for  sale  shall  only  run  from  the  date  of  the  same 
being  furnished. 

Art.  603.  The  person  put  into  possession  shall  not  make 
use  of  the  chattels  seized  nor  shall  he  let  them  out  to  hire  or 
lend  them,  under  penalty  of  being  deprived  of  his  charges  and 
expenses  of  holding  possession  and  of  being  held  liable  in 
damages. 

Art.  604.  If  the  things  seized  have  produced  any  profit  or 
income  he  shall  account  therefor. 

Art.  605.  He  shall  be  at  liberty  to  demand  discharge  from  his 
functions  if  the  sale  has  not  been  made  on  the  date  appointed  in 
the  minute  of  proceedings,  unless  the  same  has  been  prevented  by 
some  obstacle  ;  and  in  case  of  such  prevention,  the  discharge  may 
be  claimed  two  months  after  the  date  of  the  seizure  without 
prejudice  to  the  right  of  the  execution  creditor  to  appoint  another 
person  to  act  as  caretaker  and  custodian. 

Art.  606.  The  discharge  shall  be  claimed  from  both  the  execu- 
tion creditor  and  debtor  by  a  summons  before  the  Judge  of  the 
district  in  which  the  levy  is  made,  sitting  as  referee  ;  if  the  same 
is  granted,  as  a  preliminary  the  goods  seized  shall  be  gone  through 
and  checked  in  the  presence  of  the  parties  or  after  they  have  been 
summoned  to  attend. 

Art.  607.  It  shall  be  proceeded  with  notwithstanding  any  claims 
made  by  the  execution  debtor,  and  any  such  shall  be  adjudicated 
upon  by  the  Judge  sitting  as  referee. 

Art.  608.  Any  person  who  may  claim  to  be  owner  of  the  goods 
seized,  or  of  any  of  them,  shall  be  at  liberty  to  oppose  the  sale 
thereof,  by  a  summons  to  be  served  upon  the  person  in  possession, 
notice  whereof  shall  be  given  to  the  execution  creditor  and  debtor 
containing  a  notice  to  appear  in  proper  form  and  setting  out  the 
grounds  of  his  claim  under  penalty  of  such  proceedings  being  void 
and  of  no  effect  if  these  formalities  are  neglected  ;  the  matter  shall 
be  adjudicated  upon  by  the  Court  of  the  District  in  which  the 
execution  is  levied  in  a  summary  maaner. 
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Any  person  putting  forward  such  a  claim  and  failing  to  sub- 
stantiate it  shall  be  liable  in  damages  to  the  execution  creditor  if 
the  circumstances  warrant  it. 

Art.  609.  The  creditors  of  the  execution  debtor  however  their 
claims  may  arise,  even  although  their  debts  may  be  for  rent,  shall 
not  be  at  liberty  to  oppose  the  sale,  except  in  so  far  as  the  price  at 
which  the  goods  are  to  be  sold  is  concerned  ;  their  notices  of 
opposition  shall  set  out  the  grounds  thereof  ;  they  shall  be  notified 
to  the  execution  creditor  and  to  the  bailiff  or  other  officer  charged 
with  the  conduct  of  the  sale,  and  shall  contain  an  election  of 
domicile  in  the  district  within  which  the  execution  is  levied  if  the 
claimant  is  not  already  domiciled  there,  under  penalty  of  the 
opposition  proceedings  being  declared  void  and  of  the  bailiff 
being  held  liable  in  damages  if  the  circumstances  warrant  it. 

Art.  610.  The  creditor  opposing  shall  not  take  any  proceedings 
except  against  the  execution  debtor  to  obtain  a  judgment  against 
him  ;  none  shall  be  taken  against  him  except  for  the  purpose  of 
disputing  the  grounds  of  his  opposition  at  the  time  of  distribution 
of  the  proceeds  of  sale. 

Art.  611.  The  bailiff  who,  in  taking  steps  to  levy  an  execution, 
finds  that  one  has  already  been  levied  upou  the  goods  which  he 
proposed  to  seize  and  that  there  is  a  man  in  possession,  shall  not 
effect  a  seizure  ;  he  may,  however,  go  through  and  check  the 
list  of  goods  and  chattels  set  out  in  the  minute  of  proceedings 
which  the  man  in  possession  shall  be  bound  to  produce  for  his 
inspection,  may  seize  such  goods  as  have  been  omitted  therefrom 
and  shall  give  notice  to  the  person  levying  the  prior  execi^tion 
to  sell  the  whole  within  eight  days,  and  the  minute  of  proceedings 
having  reference  to  the  checking  of  the  list  of  goods  shall  be 
tantamount  to  notice  of  opposition  as  to  the  proceeds  of  sale. 

Art.  612.  In  default  of  the  execution  creditor  in  possession 
selling  within  the  time  hereinafter  prescribed,  every  adverse 
claimant  may,  on  first  giving  notice  to  the  execution  creditor  in 
possession  and  without  formally  putting  in  any  claim  to  stand  in 
his  shoes,  proceed  with  the  making  of  an  inventory  of  the  goods 
seized  upon  the  copy  of  the  minute  of  proceedings  relating  to  the 
execution  which  the  man  in  possession  is  bound  to  produce,  and 
immediately  thereafter  to  a  sale  of  such  goods. 

Art.  613.  At  least  eight  days  shall  elapse  between  the  notice  of 
execution  to  the  debtor  and  the  sale. 

Art.  614.  If  the  sale  be  made  on  a  day  other  than  that 
mentioned  in  the  notice,  the  person  against  whom  the  execution  is 
levied  shall  be  summoned,  at  an  interval  of  one  clear  day,  with  an 
additional  day  for  each  three  myriametres  of  distance  from  the 
place  of  abode  of  the  execution  debtor  to  the  place  where  the  goods 
are  to  be  sold. 

Art.  615.  Persons  having  adverse  claim*i  need  not  be 
summoned. 
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Art.  616.  The  minate  of  proceedings  relating  to  the  making  of 
the  inventory  (which  is  to  be  made  before  the  sale)  need  not 
contain  particulars  of  the  goods  seized,  but  only  of  those  missing 
if  there  are  any. 

Art.  617.  The  sale  shall  be  made  at  the  earliest  holding  of  a 
market  on  the  ordinary  day  and  at  the  usual  hour  for  holding 
the  market  or  on  a  Sunday ;  the  Court  may,  however,  allow 
the  sale  to  be  held  at  another  place  which  it  considers  more 
advantageous.  In  any  event  it  shall  be  advertised  one  day 
before  taking  place  by  four  posters  at  least,  to  be  displayed, 
one  at  the  place  where  the  goods  are  situated,  another  at  the 
Communal  building,  a  third  at  the  market  place  of  the  district 
and  if  there  be  none  at  the  neighbouring  market  place,  a  fourth 
upon  the  principal  door  of  the  Court-house  of  the  justice  of  the 
peace,  and  if  the  sale  takes  place  at  the  market  or  place  where  the 
g^oods  are  situate,  a  fifth  poster  shall  be  displayed  at  the  place 
^w^here  the  sale  is  to  be  held.  In  addition  to  this,  the  sale  shall 
be  advertised  through  the  medium  of  the  newspapers  in  towns  in 
i^hich  newspapers  are  published. 

Art.  618.  The  posters  shall  announce  the  place,  the  day,  and  the 
hour  of  the  sale,  and  also  the  kind  of  articles  to  be  included  in  it, 
without  setting  them  out  in  detail. 

Art.  619.  The  posting  shall  be  proved  by  certificate,  to  which 
shall  be  annexed  a  specimen  of  the  poster. 

Art.  620.  If  small  boats,  sloops,  or  other  marine  or  maritime 
craft  of  or  below  ten  tons  burden,  punts,  canal  barges,  boats,  and 
other  river  craft,  windmills  and  other  edifices  carried  by  a  boat 
foundation  are  to  be  sold,  they  shall  be  dealt  with  at  the  wharves, 
stations,  or  quays  where  they  lie  ;  four  posters  at  least  shall  be 
displayed  in  the  manner  provided  by  the  preceding  Article,  and 
there  shall  be  published  on  three  consecutive  days  three  adver- 
tisements by  placard  at  the  place  where  the  craft  lies ;  the  first 
advertisement  shall  be  posted  not  earlier  than  eight  days  after  the 
date  of  notice  of  the  levy.  In  towns  in  which  newspapers  are 
published  there  shall,  in  addition  to  the  publications  by  placard 
above  set  out,  be  inserted  in  such  newspapers  an  advertisement  of 
the  intended  sale,  and  such  advertisement  shall  be  repeated  three 
times  in  the  course  of  the  month  preceding  the  sale. 

Art.  621.  Vessels  of  silver,  rings,  and  jewels  of  the  value  of 
300  francs  and  upwards  shall  not  be  sold  until  after  the  posters 
have  been  displayed  as  above  provided  and  until  the  articles 
have  been  thrice  exposed  to  view  at  the  market  place  or  at  the 
place  where  the  same  lie,  provided,  nevertheless,  that  the  said 
articles  shall  under  no  circumstances  be  sold  under  their  real  value 
so  far  as  regards  silver  vessels  nor  below  the  appraised  value  to  be 
put  upon  them  by  experts  in  the  case  of  rings  and  jewels.  In 
towns  in  which  newspapers  are  published  the  three  advertisements 
shall  be  inserted  as  provided  in  the  last  preceding  Article. 
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Art.  622.  When  the  value  of  the  goods  taken  in  execution 
exceeds  the  total  of  the  amount  for  which  execution  is  levied  and 
of  the  further  amounts  for  which  writs  of  execution  are  out,  only 
such  articles  shall  be  sold  as  may  be  required  to  provide  the 
amount  necessary  to  pay  the  debts  and  costs. 

Art.  623.  The  minute  of  proceedings  shall  certify  the  appearance 
or  non-appearance  of  the  execution  debtor. 

Art.  624.  The  articles  shall  be  knocked  down  to  the  highest 
bidder,  who  shall  pay  cash  ;  in  default  of  payment  of  cash  the 
articles  shall  be  put  up  again  at  the  last  bidding,  of  the  person  to 
whom  they  were  knocked  down. 

Art.  625.  Auctioneers  and  bailiffs  shall  be  personally  liable  for 
the  amounts  of  the  prices  at  which  the  articles  have  been  knocked 
down,  and  shall  set  out  in  their  minute  of  proceedings  the  names 
and  places  of  abode  of  the  purchasers,  and  may  not  receive  from 
them  anything  beyond  the  knock-down  price  under  penalty  of 
being  liable  to  prosecution. 


TITLE   IX. 

As  TO  Executions  Against  Growing  Fruit  or 
Growing  Crops. 

Art.  626.  Seizures  of  growing  crops  for  purposes  of  execution 
shall  only  be  allowed  to  be  made  during  the  six  weeks  which,  in 
the  ordinary  course  of  nature,  precede  the  coming  to  maturity  for 
the  purpose  of  gathering  of  the  crops  seized,  and  the  same  shsdl  be 
preceded  by  an  order  for  the  purpose,  allowing  an  interval  of  one 
day. 

Art.  627.  The  minute  of  proceedings  relating  to  the  seizure 
shall  contain  particulars  of  the  property  seized,  its  extent  and 
situation,  with  at  least  two  of  its  boundaries  and  abuttals  and  also 
the  nature  of  the  crops. 

Art.  628.  The  rural  watchman  (garde  champetre)  shall  be  put 
into  possession  under  the  execution  unless  he  is  excluded  from 
being  so  employed  by  Article  398,  and,  if  he  is  not  present  at  it, 
the  seizure  shall  be  notified  to  him.  A  copy  shall  also  be  left  with 
the  mayor  of  the  commune  where  the  growing  crops  are  situate, 
and  the  original  shall  be  countersigned  by  him.  If  the  communes 
within  which  the  crops  are  situate  are  contiguous  or  adjoin  each 
other  one  man  in  possession  only  shall  be  employed,  such  person 
not  being  the  rural  watchman  ;  the  countersignature  shall  be 
appended  by  the  mayor  of  the  commune  within  which  is  situate 
the  principal  town  of  the  district,  and  if  there  is  no  such  town, 
then  by  the  mayor  of  the  commune  within  which  the  major  portion 
of  the  crops  are  situate. 
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Art.  629.  The  sale  shall  be  announced  by  the  display  of  posters 
at  least  eight  days  before  the  sale  upon  the  execution  debtor*s 
door,  upon  that  of  the  communal  building,  and  if  there  be  no  such 
building,  then  at  the  place  appointed  for  making  public  official 
announcements  in  the  district ;  at  the  principal  market  place  of  the 
district,  and  if  there  be  none,  then  at  the  nearest  market  place  ; 
and  upon  the  principal  door  of  the  Court-house  of  the  justice  of 
the  peace  of  the  district. 

Art.  630.  The  posters  shall  announce  the  day,  hour,  and  place 
of  the  sale,  the  names  and  addresses  of  the  execution  creditor  and 
debtor,  the  acreage  and  quantity  of  each  kind  of  crop,  the  com- 
mune within  which  the  same  are  situate,  without  any  further 
description. 

Art.  631.  The  posting  of  the  advertisement  bills  shall  be  proved 
in  the  manner  indicated  under  the  title  ^'Execution  against 
Ooods." 

Art.  635.  The  distribution  of  the  proceeds  of  sale  shall  be  pro- 
ceeded with  as  provided  under  the  title  "As  to  Distribution 
by  way  of  Dividend." 


(IN  BELGIUM.)     TITLE   X. 

As  to  Taking  Annuities  Payable  by  Private   Persons 
IN  Execution. 

Law  of  Ibth  August,  1854  (^in  Belgium). 

Art.  1.  The  taking  of  a  life  or  perpetual  annuity  in  execution 
arising  from  the  investment  of  a  fixed  sum  or  of  the  proceeds  of 
3ale  of  a  corporeal  or  incorporeal  hereditament,  or  of  any  other 
property  held  either  subject  to  onerous  or  non-onerous  conditions, 
shall  not  be  allowed  to  take  place  except  by  virtue  of  a  properly 
authenticated  executory  title. 

It  shall  be  preceded  by  an  order  directed  either  to  the  person 
ordered  to  do  an  act  or  to  pay  money  either  at  his  actual  or  chosen 
place  of  residence  (address  for  service)  set  out  in  his  security,  at 
least  one  day  before  the  levy.  The  order  shall  be  served  in  the 
manner  prescribed  for  service  of  writs.  It  shall  contain  an  election 
of  domicile  in  the  district  within  which  the  Court  sits  which  has 
jurisdiction  in  the  matter  of  the  execution.  Above  the  order 
shall  be  set  out  a  complete  copy  of  the  security  by  virtue  of  which 
the  proceedings  are  had,  if  notice  thereof  has  not  already  been 
given. 

Art.  2.  The  annuity  shall  be  attached  in  the  hands  of  the  person 
liable  to  pay  it  by  a  summons  setting  out,  in  addition  to  the  usual 
formalities,  particulars  of  the  title  under  which  the  annuity  is 
payable,  of  its  amount,  of  the  capital  money  in  respect  whereof  it 
ari.ses,  if  the  same  exists,  of  the  ground  of  the  execution  creditor's 
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debt,  the  names,  profession,  and  place  of  residence  of  the  execution 
debtor,  a  statement  showing  in  what  Court  applications  in  regard 
to  the  execution  should  be  made,  appointment  of  a  solicitor  at 
whose  place  of  business  the  address  for  service  of  the  person 
taking  the  proceedings  shall  be  as  of  right,  and  a  summons  to  the 
garnishee  to  come  in  and  plead  before  the  same  Court. 

Art.  3.  The  provisions  contained  in  Articles  570 — 576  of  the 
Code  of  Procedure  with  regard  to  the  formalities  to  be  observed  by 
a  person  garnished  shall  also  be  observed  by  the  peraon  liable  to 
pay  an  annuity.  If  this  person  does  not  make  the  declaration 
provided  to  be  made  by  him,  if  he  makes  it  too  late,  or  if  he  fails 
to  justify  in  accordance  with  the  provisions  in  that  connection  in 
force,  he  may,  according  to  circumstances,  either  be  condemned  to 
continue  paying  the  annuity  on  account  of  failure  on  his  part  to 
prove  that  he  is  absolved  from  so  doing,  or  to  pay  damages,  result- 
ing either  from  his  silence  or  from  his  delay  in  making  his 
declaration  or  in  respect  of  the  proceedings  to  which  he  has  given 
rise. 

Art.  4.  Attachments  made  of  moneys  in  the  hands  of  persons 
outside  the  kingdom  shall  be  served  either  personally  or  at  their 
place  of  residence,  and  the  periods  provided  by  Article  73  of  the 
Code  of  Procedure  shall  be  observed  as  to  lapse  of  time. 

Art.  5.  The  summons  for  an  order  of  attachment  shall  always 
be  taken  to  cover  all  arrears  and  accruing  sums  up  to  the  date  of 
distribution.  The  attachment  of  a  privileged  or  mortgage  in- 
scribed annuity  shall  not  be  allowed  to  be  disputed  by  a  third 
party  unless  the  intention  to  dispute  is  set  out  in  the  margin  of  the 
entry  relating  to  the  inscription  in  the  register,  showing  the  date 
of  the  attachment,  with  the  names,  addresses,  and  professions  of 
both  the  persons  attaching  and  the  persons  attached. 

Art.  6.  Within  three  days  of  the  attachment,  one  additional  day 
being  allowed  in  respect  of  every  five  myriametres  of  distance 
between  the  place  of  residence  of  the  person  liable  to  pay  the 
annuity  and  that  of  the  person  issuing  the  attachment,  and  a 
similar  time  by  reason  of  the  distance  between  that  of  the  last- 
named  and  that  of  the  execution  debtor,  the  person  issuing  the 
attachment  must  give  notice  of  the  attachment  to  the  person  liable 
to  pay  the  annuity. 

Art.  7.  When  the  person  liable  to  pay  the  annuity  resides  out- 
side the  kingdom  the  time  within  which  notice  is  to  be  given  to 
him  shall  commence  to  run  from  the  return  day  of  the  notice 
served  upon  the  execution  debtor. 

Art.  8.  Within  ten  days  at  latest  after  notice  to  the  execution 
debtor  the  execution  creditor  shall  deposit  in  the  Registry  of  the 
Court  in  which  the  execution  proceedings  are  pending  the  particu- 
lars and  conditions  of  sale,  setting  out  the  names,  occupations,  and 
addresses  of  the  execution  creditor  and  debtor  and  the  person 
liable  to  pay  the  annuity  ;  the  nature  of  the  annuity,  its  amount, 
the  amount  of  the  capital  money  from  which  it  arises,  if  such 
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exists  ;  the  date  and  particulars  of  the  instrument  by  virtue 
whereof  the  same  is  payable  ;  particulars  of  the  registration  of 
such  instrument,  if  the  same  arises  under  a  mortgage  security,  and 
if  such  mortgage  security  has  been  registered  for  the  purpose  of 
securing  payment  of  the  annuity  ;  the  names  and  address  of  the 
claimant's  solicitor ;  the  particulars  of  the  adjudication  ;  and  the 
reserve  price. 

Art.  9.  Within  five  days  after  deposit  in  the  Registry,  with  one 
day  added  for  every  five  myriametres  of  distance  between  the 
place  of  residence  of  the  person  in  whose  hands  the  annuity  is 
attached  and  of  the  place  where  the  Court  sits,  a  summons  shall  be 
served  upon  the  person  liable  to  pay  the  annuity,  either  personally 
or  by  leaving  the  same  at  his  place  of  residence,  requiring  him  to 
appear  before  the  Court  within  the  times  provided  by  Articles  72 
and  1033  of  the  Procedure  Code  for  the  purpose  of  hearing  the 
Court's  judgment  upon  the  question  of  the  validity  of  the  attach- 
ment proceedings,  as  well  as  upon  the  weight  to  be  given  to  the 
statements  and  observations  concerning  the  particulars  and  condi- 
tions of  sale,  and  for  being  present  at  the  appointment  of  the 
notary,  who  shall  proceed  to  sell  at  public  auction  the  annuity 
which  has  been  attached  upon  the  instructions  of  the  justice  of  the 
peace.  Such  sale  shall  be  appointed  by  the  Court  to  take  place 
within  ten  days  at  the  earliest  and  within  twenty  days  at  the 
latest,  dating  from  the  judgment.  As  to  further  proceedings,  the 
same  shall  be  had  and  conducted  in  accordance  with  the  provisions 
of  the  2nd,  3rd,  and  4th  paragraphs  of  Article  32  under  the  heading 
"  As  to  Executions  against  Immovables  "  (Writs  of  Elegit). 

Within  the  same  period  of  five  days  a  summons  shall  be  served 
in  accordance  with  the  provisions  of  Article  33  "  As  to  Execu- 
tions against  Immovables  "  to  mortgage  creditors  whose  claims  have 
been  registered  before  the  passing  of  the  Law  known  as 
1 1  Brumaire  of  the  year  VII. 

Art.  10.  The  judgment  dealing  with  the  validity  of  the  execu- 
tion shall  be  delivered  within  ten  days  commencing  from  the  last 
day  for  entering  appearance,  and  in  addition,  the  provisions  of 
the  last  two  paragraphs  of  Article  36,  under  the  heading  ^'  As  to 
Executions  against  Immovables,'*  shall  be  had  regard  to. 

Art.  11.  The  provisions  of  Articles  37  and  38  of  the  same 
title  shall  be  applicable  to  the  present  law. 

Art.  12.  In  carrying  into  effect  the  judgment  given  in  pur- 
suance of  Article  10,  the  notary  appointed  shall  prepare  the 
auction  poster  giving  notice  of  the  ssde,  which  shall  set  forth, 
besides  the  information  provided  for  in  Article  8,  a  statement  of 
the  day,  the  hour,  and  the  place  when  and  where  the  property 
will  be  oifered. 

Stamped  copies  of  this  poster  shall  be  posted  up  at  least  five 
days  before  the  property  is  offered  for  sale  : 

Firstly.  Upon  the  house-door  of  the  place  of  residence  of  the 
execution  debtor. 
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Secondly.  Upon  the  house-door  of  the  place  of  residence  of  the 
person  liable  to  pay  the  annuity. 

Thirdly.  Upon  the  principal  door  of  the  communal  building  and  of 
the  parish  church  of  the  place  where  the  sale  is  to  take  place  ;  and 

Fourthly.  Upon  that  of  the  notary  who  is  appointed  to  conduct 
the  sale. 

Within  the  same  period  an  extract  of  such  auction  poster  shall 
be  inserted  in  one  of  the  public  newspapers  published  in  the 
principal  town  of  the  district,  or  in  the  principal  town  of  the 
province. 

The  affixing  of  the  poster  and  the  insertions  in  the  newspapers 
shall  be  effected  at  the  request  of  the  execution  creditor,  but 
under  the  supervision  and  responsibility  of  the  notary. 

Art.  13.  The  affixing  of  the  posters  and  the  insertion  of  the 
advertisements  shall  be  duly  proved  in  the  manner  prescribed  by 
Article  41,  under  the  heading  "As  to  Executions  against  Inmiov- 
ables,"  and  more  copies  and  insertions  may  be  allowed  on  taxation 
in  the  cases  provided  for  by  Article  40  of  the  same  title  or 
heading. 

Art.  14.  The  rules  and  formalities  prescribed  under  the 
title  or  heading  "As  to  Executions  against  Immovables "  by 
Articles  42 — 51  inclusive,  shall  be  observed  on  the  sale  of  annuities 
under  execution. 

Art.  15.  If  the  annuity  offered  for  sale  is  not  bid  up  to  more 
than  ten  times  the  amount  of  the  annual  interest  or  income,  the 
justice  of  the  peace  shall  fix  another  day  not  less  than  ten  or  more 
than  twenty  days  later  for  the  sale.  During  this  interval,  and  at 
least  five  days  before  the  second  day  fixed,  fresh  posters  shall  be 
affixed,  and  fresh  advertisements  inserted  under  the  supervision 
and  responsibility  of  the  notary  according  to  the  method  and  in 
manner  hereinbefore  prescribed ;  at  this  second  auction  the 
notary  shall  knock  down  the  annuity  to  the  bidder  who  makes  the 
most'  advantageous  offer,  although  the  same  may  be  less  than 
ten  times  the  amount  of  the  annual  interest  or  income  constituting 
the  annuity. 

This  provision  is  not  applicable  to  annuities  payable  only 
during  life,  to  annuities  which  cannot  be  demanded  in  money,  nor 
to  other  annuities  of  which  the  annual  income  payable  in  ^cus  does 
not  reach  a  total  of  75  francs. 

Art.  16.  The  sale  at  auction  shall  be  notified  both  to  the  execution 
debtor  and  to  the  person  liable  to  pay  the  annuity  ;  the  service 
of  this  notice  shall  be  made  either  personally  or  by  leaving  it  at 
the  place  of  residence  of  the  person  to  be  served,  and  an  extract 
only  need  be  served. 

This  extract  shall  set  out  the  Christian  and  surnames,  occupa- 
tions, and  places  of  residence  of  the  execution  creditor,  the 
execution  debtor,  the  person  liable  to  pay  the  annuity,  and  the 
purchaser  at  the  auction,  the  date  of  the  sale,  the  price  at  which 
the  sale  has  been  made,  and  the  name  of  the  notary  who  con- 
ducted it. 
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Applications  to  set  the  sale  aside  shall  be  made  within  eight 
days  from  the  date  of  service  of  notice  of  the  sale  upon  the 
execution  debtor  under  penalty  of  forfeiture  of  the  right  to  applj' 
in  accordance  with  the  provisions  of  the  first  section  of  this 
present  Article. 

Such  application  shall  not  suspend  the  liability  of  the  person 
liable  to  pay  the  annuity  to  pay  the  same  provisionally  to  the 
purchaser  at  the  auction. 

Art.  17.  If  the  annuity  is  taken  in  execution  by  two  creditors, 
the  right  to  sell  shall  belong  to  the  one  who  first  gives  notice  to 
the  parties  affected,  and  in  case  of  competition  between  the  two 
to  the  one  having  the  title  earlier  in  point  of  date,  and  if  the  titles 
are  of  the  same  date  then  to  the  solicitor  who  is  senior  according 
to  the  Court  Bolls. 

Art.  18.  The  execution  debtor  shall  put  forward  his  grounds  of 
claim  to  set  the  sale  aside,  or  for  an  order  declaring  the  proceedings, 
prior  to  the  judgment  finding  the  validity  of  the  execution,  to  be 
abated,  before  the  close  of  the  arguments  as  to  the  validity  and 
against  the  earlier  proceedings  at  latest  three  days  before  adjudi- 
cation, under  penalty  of  losing  his  right  to  apply. 

Proceedings  shall  be  had  by  the  parties,  and  the  Court  shall 
adjudicate  in  the  manner  provided  by  Articles  66  and  67  under 
the  title  or  heading  **  As  to  Executions  against  Immovables."  In 
cases  provided  for  in  Article  68  of  the  same  title  or  heading, 
judgment  shall  be  given  in  accordance  with  the  provisions  of 
that  Article. 

Art.  19.  No  judgment  or  order  by  default  in  matters  relating  to 
executions  against  annuities  payable  by  private  persons  shall  be 
liable  to  opposition. 

The  following  shall  not  be  subject  to  appeal  : 

(1)  Judgments  adjudicating  upon  claims  for  changes  by  substi- 
tution of  parties,  unless  the  same  have  been  brought  on  account  of 
collusion  or  fraud. 

(2)  Judgments  or  orders  remitting  actions. 

(3)  Judgments  which  deal  with  the  nullity  of  proceedings  had 
in  the  action  prior  to  the  judgment  finding  the  validity  of  the 
execution. 

(4)  Judgments  of  referees  dealing  with  difficulties  arising  in  the 
execution  of  judgments. 

Art.  20.  Appeals  in  the  case  of  all  other  judgments  shall  be 
regulated  in  accordance  with  the  provisions  of  Articles  70  and  71  of 
the  title  or  heading  ^*  As  to  Executions  against  Immovables." 

In  additii3n,  the  provisions  of  Article  72  of  the  same  title  or 
heading  shall  be  had  regard  to  if  the  annuity  depends  upon  the 
yield  of  income  arising  from  the  investment  of  a  capital  sum  or 
upon  the  price  of  corn,  and  the  amount  is  ascertainable  in  that 
manner,  and  in  default  thereof  where  the  value  does  not  exceed 
2,000  francs. 
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Art.  21.  If  the  annuity  has  been  taken  in  execution  by  two 
creditors,  substitution  may  be  applied  for  in  cases  provided  for  in 
Article  59  under  the  title  or  heading  ^*  As  to  Executions  against 
Immovables/'  and  in  that  case  Article  60  of  the  same  title  or 
heading  shall  be  complied  with. 

Art.  22.  Claims  to  strike  out  the  names  of  parties  shall  be 
made  and  dealt  with  in  accordance  with  the  provisions  of 
Articles  62 — 65  of  the  before-mentioned  title  or  heading.  In  the 
case  referred  to  in  the  last  line  of  Article  63,  the  Court  shall 
fix  a  fresh  date  for  the  auction  sale  in  accordance  with  Article  9. 
of  the  present  law. 

Art.  23.  In  default  of  the  purchaser  at  the  auction  being  able  to 
comply  with  the  requirements  of  Article  50  of  the  aforesaid  title 
or  heading  or  signing  the  contract  note,  the  annuity  shall  be 
offered  again  at  the  price  at  which  the  bidder  failed  to  carry  out 
his  purchase  before  the  same  notary,  without  prejudice,  however, 
to  any  other  legal  rights  and  obligations. 

The  matter  shall  be  proceeded  with  in  accordance  with 
Articles  74 — 79  of  the  said  title  or  heading.  Provided  neverthe- 
less that  the  fresh  posters  and  the  notice  prescribed  by  Article  76 
shall  be  affixed  and  given  at  least  five  days  before  the  date  of  the 
fresh  auction,  and  the  claims  for  nullity  shall  be  adjudicated  upon 
in  accordance  with  the  provisions  of  Article  18  of  the  present  law 
as  to  proceedings  to  set  aside  prior  steps  taken  in  the  matters 
before  the  judgment  decreeing  vsdidity. 

Art.  24.  When  by  reason  of  interlocutory  proceedings  or  for 
any  other  cause  the  auction  sale  shall  be  delayed,  the  matter  shall 
proceed  in  accordance  with  the  provisions  of  Article  80  of  the 
before-mentioned  title  or  heading.  Provided  nevertheless  that 
not  less  than  ten  or  more  than  twenty  days  shall  elapse  between 
the  date  of  the  decree  and  the  date  of  holding  the  auction. 

Art.  25.  Article  81  of  the  before-mentioned  title  or  heading  is 
likewise  applicable  to  the  present  title. 

Art.  26.  When  an  annuity  has  actually  been  taken  in  execu- 
tion and  notice  thereof  has  been  duly  given,  the  claimant  a^d 
the  execution  debtor  may,  if  they  are  both  of  full  age  and 
HKi  juris,  have  the  execution  converted  into  a  voluntary  sale  in 
accordance  with  the  provisions  of  Article  82  of  the  before-men- 
tioned title  or  heading,  to  obtain  which  an  application  shall  be 
made  to  the  President  of  the  Court  having  seisin  of  the  matter, 
who  shall  make  the  order  as  provided  by  Article  83  of  the  said 
title  or  heading. 

Creditors  having  inscribed  mortgages  anterior  in  date  to  the  Law 
of  11  Brumaire  of  the  yeaij  VII.  must  also  be  summoned  five  days 
at  least  before  the  auction  to  appear  at  the  sale  in  accordance  with 
the  provisions  of  the  same  Article,  in  addition  to  which 
Articles  85  and  86  of  the  before-mentioned  title  or  heading  shall 
apply. 
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Art.  27.  When  there  exists  before  the  deposit  in  the  Registry 
of  the  particulars  and  conditions  of  sale,  a  judgment  directing  the 
sale  of  the  annuity  taken  in  execution  in  cases  in  which  the  annuity 
is  sold  at  auction  under  and  in  pursuance  of  judicial  orders,  the 
execution  debtor  may,  after  this  deposit  has  been  made,  sununon 
the  execution  creditor  to  submit  the  matter  to  a  reference  to  be 
dealt  with  and  adjudicated  upon  in  conformity  with  Article  89  of 
the  before-mentioned  title  or  heading. 

Art.  28.  The  distribution  of  the  proceeds  of  sale  shall  be  made 
in  the  manner  prescribed  under  the  title  or  heading  "As  to  Dis- 
tribution by  way  of  Dividend,"  without  prejudice,  nevertheless, 
to  rights  existing  by  virtue  of  mortgages  given  before  the  Law 
of  11  Brumaire  of  the  year  VII.  (1st  November,  1798). 

Art.  29.  The  formalities  and  lapses  of  time  prescribed  by 
Articles  1,  2,  4,  6,  8,  9,  10  and  12,  shall  be  strictly  observed  under 
penalty  of  nullity  of  the  proceedings  or  abatement  owing  to  lapse 
of  time. 

The  penalty  of  nullity  provided  for  in  this  present  Article  may 
be  taken  advantage  of  by  all  persons  interested. 

Abatement  shsdl  result  as  of  right  when  the  provisions  of  this 
present  Article  have  not  been  strictly  observed  within  the  times 
provided,  without  prejudice  to  claims  for  damages  in  proper  cases. 

{IN   FRANCE.)     TITLE    X. 

As  TO  Taking  in  Execution  Annuities  Payable  by 
Individuals. 

Art.  636.  Executions  against  life  or  perpetual  annuities  arising 
from  an  ascertained  capital  sum,  from  the  proceeds  of  sale  of  an 
immovable  or  from  the  transfer  of  immovable  property,  or  arising 
from  any  other  onerous  or  gratuitous  source,  cannot  be  had  except 
by  virtue  of  a  claim  which  has  been  rendered  executory.  It  shall 
be  preceded  by  a  summons  served  either  personally  or  by  leaving 
the  same  at  the  place  of  abode  of  the  person  directed  to  do  the 
act  or  against  whom  judgment  is  given,  at  least  one  day  before  the 
execution  is  levied,  and  which  shall  set  out  particulars  of  the 
execution  creditor's  title,  if  notice  thereof  has  not  previously 
been  given. 

Art.  637.  The  annuity  must  be  attached  in  the  hands  of  the 
person  liable  to  pay  the  same  by  a  writ  of  execution  which  shall 
set  out,  in  addition  to  the  usual  formal  matters,  particulars  of  the 
security  by  virtue  whereof  the  annuity  arises,  its  amount,  the 
capital  sum  from  which  it  arises  (if  the  same  exists),  and  of  the 
title  of  the  execution  creditor  to  attach  the  annuity,  the  names, 
profession,  and  residence  of  the  execution  debtor,  election  of  an 
address  for  service  at  the  place  of  abode  of  a  solicitor  practising 
in  the  Court  in  which  the  sale  is  to  proceed,  and  a  summons  to  the 
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person  liable  to  pay  the  annuity  to  come  in  and  make  his  declaration 
in  the  same  Court. 

Art.  638.  The  provisions  contained  in  Articles  570 — 576 
inclusive,  with  regard  to  the  formalities  to  be  observed  by  the 
person  in  whose  hands  money  is  attached,  shall  be  also  obser^-ed 
by  the  person  liable  to  pay  the  annuity.  If  this  person  fails  to 
come  in  and  make  his  declaration,  if  he  delays  making  it,  or  if  he 
fails  to  find  the  security  ordered,  he  may,  according  to  the  circum- 
stances, either  be  ordered  to  pay  the  annuity  on  account  of  failure 
to  show  that  he  is  absolved  from  so  doing,  or  to  pay  damages 
arising  either  by  reason  of  his  silence,  of  his  failure  to  carry  in  his 
declaration,  or  of  the  proceedings  to  which  he  has  given  rise. 

Art.  639.  Attachments  in  the  hands  of  persons  not  residing  in 
Continental  France  shall  be  served  either  personally  or  by  leaving 
the  same  at  the  place  of  residence  of  the  person  to  be  affected,  and 
the  times  provided  in  Article  73  shall  be  had  regard  to. 

Art.  640.  The  writ  of  attachment  or  execution  shall  be  equiva- 
lent to  a  garnishee  order  so  far  as  regards  arrears  accrued  or  to 
accrue  due  up  to  the  time  for  payment  over  to  the  execution 
creditor. 

Art.  641.  Within  three  days  of  the  levy  of  execution,  with  one 
day  added  for  every  five  myriametres  of  distance  between  the  place 
of  abode  of  the  person  liable  to  pay  the  annuity  and  that  of  the 
execution  creditor,  and  a  like  lapse  of  time  by  reason  of  the 
distance  between  the  place  of  abode  of  the  last  mentioned  person 
and  that  of  the  execution  debtor,  the  execution  creditor  shall 
give  notice  thereof  to  the  execution  debtor,  and  also  of  the  date 
of  the  publication  of  the  particulars  and  conditions  of  sale.  When 
the  person  liable  to  pay  the  annuity  resides  outside  the  limits  of 
Continental  France,  the  time  for  giving  this  notice  shall  run  from 
the  return  day  of  the  summons  served  upon  the  person  liable  to 
pay  over  the  same. 

Art.  642.  Within  ten  days  at  least,  and  fifteen  days  at  most, 
after  notice  to  the  execution  debtor,  with  the  further  time  added 
in  respect  of  distance  as  provided  and  regulated  by  Article  641,  the 
execution  creditor  shall  deposit  in  the  Registry  of  the  Court  in 
which  the  sale  is  proceeding,  the  particulars  and  conditions  of  sale 
setting  out  the  names,  profession,  and  place  of  residence  of  the  execu- 
tion creditor,  of  the  execution  debtor,  and  of  the  person  liable  to 
pay  the  annuity,  the  description  of  such  annuity,  its  amount,  the 
amount  of  the  capital  money  in  respect  of  which  it  arises  if  such 
exists,  the  date  and  particulars  of  the  document  under  which  the 
same  becomes  payable,  particulars  of  the  registration  if  the  same 
is  payable  under  a  registered  mortgage,  and,  if  such  mortgage  has 
been  registered  for  the  purpose  of  giving  additional  security  to 
the  annuity,  the  names  and  address  of  the  solicitor  actinc  for  the 
claimant,  the  conditions  of  sale  and  the  reserve  price,  with  a  state- 
ment of  the  date  of  intended  publication  of  the  particulars  and 
conditions  of  sale. 
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Art.  643.  Within  ten  days  at  earliest  and  twenty  days  at  latest 
after  the  deposit  in  the  Registry  of  the  particulars  and  conditions 
of  sale,  the  same  shall  be  read  in  open  Court  on  the  day  appointed, 
and  the  Court  shall  give  the  claimant  a  certificate  thereof. 

Art.  644.  The  Court  shall  proceed  forthwith  to  adjudicate  upon 
the  statements  and  contentions  set  forth  in  the  particulars  and 
conditions  of  sale,  and  shall  fix  a  day  and  hour  for  the  holding  of 
the  auction  ;  ten  days  at  least,  and  twenty  days  at  most,  must 
elapse  between  the  dates  of  publication  and  of  holding  the  auction. 
The  judgment  shall  be  given  following  upon  the  submission  to 
auction  or  the  statements  of  the  parties. 

Art.  645.  After  the  publication  of  the  particulars  and  conditions 
of  sale,  and  eight  days  at  least  before  the  sale,  an  extract 
of  these  particulars  setting  out  in  addition  to  the  particulars 
referred  to  in  Article  642,  the  date  of  the  auction  shall  be  posted 
up  (1)  upon  the  house  door  of  the  residence  of  the  execution 
debtor  ;  (2)  upon  the  house  door  of  the  residence  of  the  person 
liable  to  pay  the  annuity  ;  (3)  upon  the  principal  door  of  the 
Court-house  ;  (4)  at  the  principal  place  of  the  district  in  which  the 
sale  takes  place. 

Art.  646.  A  like  extract  shall  be  inserted  within  the  same  period 
in  the  newspaper  appointed  as  that  in  which  judicial  advertisements 
are  to  be  inserted  according  to  Article  696. 

Art.  647.  The  affixing  of  the  posters  and  the  insertion  of  the 
advertisements  shall  be  proved  as  provided  by  Articles  698  and  699, 
and  an  additional  number  of  posters  and  advertisements  may  be 
allowed  upon  taxation  in  the  cases  provided  for  in  Articles  697  and 
700. 

Art.  648.  The  rules  and  formalities  to  be  observed  undei 
the  title  or  heading  "  As  to  Execution  against  Immovables,"  by 
Articles  701 — 707,  711 — 714,  and  741,  shall  be  observed  in  cases 
of  auction  sales  of  annuities. 

Art.  649.  Should  the  purchaser  at  the  auction  fail  to  carry  out 
the  terms  of  his  contract,  the  annuity  shall  be  again  submitted  to 
auction  at  the  price  bid  by  the  person  failing  to  carrj'  out  his 
contract,  and  the  matter  shall  be  proceeded  with  in  the  manner 
provided  in  Articles  734 — 740.  Provided,  nevertheless,  that  not 
less  than  five  days  nor  more  than  ten  shall  elapse  between  the 
affixing  of  the  fresh  posters  and  the  holding  of  the  auction, 
and  the  notice  prescribed  by  Article  736  shall  be  given  five  days  at 
least  before  the  holding  of  the  second  auction. 

Art.  650.  The  execution  debtor  shall  put  forward  any  claim  he 
may  have  to  declare  the  proceedings  anterior  to  the  publication  of 
the  pai^culars  and  conditions  of  sale  void,  one  day  at  least  before 
the  day  fixed  for  such  publication,  and  so  far  as  regards  the  sub- 
sequent proceedings,  one  day  at  least  before  the  auction,  under 
penalty  of  dismissal  of  his  application.     The  Court  shall  give  its 
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judgment  upon  a  mere  certificate  of  the  solicitor,  and  if  the  con- 
tentions are  found  to  be  ill-founded  the  matter  shall  immediately 
proceed,  either  by  the  publication  of  the  particulars  and  con- 
ditions or  the  holding  of  the  auction,  as  the  case  may  be. 

Art.  651.  No  judgment  or  order  by  default  in  the  matter  of  exe- 
cutions against  annuities  payable  by  individuals  shall  be  subject  to 
opposition.  Appeals  against  judgments  which  decide  upon  claims 
for  nullity  of  proceedings,  either  in  point  of  form  or  substance  or 
upon  other  interlocutory  applications,  and  which  have  relation  to 
steps  taken  in  the  matter  prior  to  the  publication  of  the  particulars 
and  conditions,  shall  be  disregarded  if  they  are  brought  in  after  the 
expiry  of  eight  days  dating  from  the  date  of  service  of  notice  upon 
the  solicitor,  or  if  there  is  no  solicitor,  dating  from  the  date  of 
personal  service  or  service  by  leaving  the  same  at  the  place  of 
residence  of  the  party  affected,  whether  such  place  be  his  actual 
place  of  residence  or  his  address  for  service,  and  the  execution 
debtor  upon  the  hearing  of  the  appeal  shall  not  be  at  liberty  to 
avail  himself  of  any  contentions  other  than  those  which  he  put  for- 
ward at  the  trial  in  the  Court  of  First  Instance.  Notice  of  appeal 
shall  be  served  at  the  residence  of  the  solicitor,  and  if  no  solicitor 
has  been  appointed,  then  at  the  actual  residence  of  the  person 
concerned  or  his  address  for  service.  Notice  shall  at  the  same 
time  be  left  with  the  Registrar  of  the  Court  and  shall  be  counter- 
signed by  him.  The  notice  of  appeal  shall  set  out  the  matters 
complained  of. 

Art.  652.  The  following  matters  shall  not  be  the  subject  of 
appeal,  namely  (1)  judgments  which,  without  deciding  upon  inter- 
locutory matters,  certify  the  due  publication  of  the  particulars  and 
conditions,  or  which  order  the  sale  by  auction  ;  (2)  those  which 
decide  as  to  defects  in  any  of  the  proceedings  subsequent  to  the 
publication  of  the  particulars  and  conditions. 

Art.  653.  If  the  annuity  has  been  taken  in  execution  by  two 
creditors,  carriage  of  the  sale  shall  be  given  to  the  one  who  first 
gives  notice  ;  and  in  case  of  the  notices  having  been  given  con- 
currently, then  to  the  creditor  whose  title  to  levy  the  execution  in 
the  earlier  in  dat«,  and  if  they  bear  the  same  date,  then  to  the 
senior  solicitor. 

Art.  654.  The  distribution  of  the  proceeds  of  sale  between  the 
execution  creditors  shall  be  made  as  provided  under  the  title  or 
heading  ^'As  to  Distribution  by  way  of  Dividend,"  without 
prejudice,  nevertheless,  to  rights  existing  by  virtue  of  mortgages 
executed  prior  to  the  Law  of  11  Brumaire  of  the  year  YII.  (1st 
November,  1798). 

Art.  656.  The  formalities  prescribed  by  Articles  636,  637,  639, 
641 — 646,  651,  shall  be  observed  under  penalty  of  the  proceedings 
being  declared  void. 
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TITLE  XI. 

As  TO  Distribution  op  Proceeds  of  Sale  under  Execu- 
tions BY  Way  of  Dividend  amongst  Creditors. 

Art.  656.  If  the  amounts  realised  or  the  proceeds  of  sale  are 
insufficient  to  pay  the  execution  creditors,  the  execution  debtor 
and  the  creditors  must  come  to  an  agreement  for  division  of  such 
proceeds  between  the  creditors  within  one  month. 

Art.  657.  On  failure  between  the  debtor  and  his  creditors  to 
come  to  an  agreement  within  the  said  period,  the  official  who 
conducted  the  sale  shall  deposit  in  the  Registry,  subject  to  any 
applications  which  may  be  pending,  the  proceeds  of  sale  after 
deducting  therefrom  his  costs  and  expenses  as  taxed  and  allowed 
by  the  Judge,  upon  the  minute  of  proceedings,  and  this  taxation 
shall  be  referred  to  in  the  certified  copies  thereof. 

Art.  658.  There  shall  be  kept  in  the  Registry  a  register  in 
which  shall  be  entered  particulars  of  payments  of  dividends  on 
debts  arising  from  realisations  under  executions,  and  a  Judge 
shall  be  appointed  by  the  President  upon  the  request  of  the  execu- 
tion creditor,  or,  upon  failure  by  him,  at  the  request  of  the  most 
vigilant  party,  to  see  that  this  is  done.  The  request  shall  be  made 
by  simply  entering  a  note  thereof  in  writing  upon  the  register. 

Art.  669.  After  the  expiry  of  the  periods  provided  for  by 
Articles  656  and  657,  and  by  virtue  of  an  order  by  the  Judge 
appointed,  the  creditors  shall  be  summoned  to  produce,  and  the 
execution  debtor  to  take  cognizance  of  the  documents  evidencing 
the  debts,  and  to  impeach  the  same  in  case  of  need. 

Art.  660.  Within  the  month  during  which  this  summons  is  to 
be  issued,  the  creditors  desiring  to  oppose  the  distribution,  whether 
the  funds  are  in  the  hands  of  the  execution  creditor  or  of  the 
official  conducting  the  sale,  shall  produce,  under  penalty  of  being 
excluded  from  the  distribution,  their  documents  of  title,  and 
leave  them  with  the  Judge  appointed  to  deal  with  the  matter,  with 
a  claim  for  the  admission  of  their  debts  to  proof  containing  the 
appointment  of  a  soUcitor  to  represent  them. 

Art.  661.  The  same  document  must  set  forth  any  claim  which 
is  intended  to  be  made  for  preference  in  the  order  of  distribution, 
provided  nevertheless  that  a  landlord  shall  be  at  liberty  to  sum- 
mon the  execution  debtor  and  the  senior  solicitor  before  the  Judge 
appointed  to  deal  with  the  matter  sitting  as  a  referee,  to  decide 
as  a  preliminary  upon  his  right  of  priority  in  respect  of  claims 
for  rent  due  to  him. 

Art.  662.  The  costs  of  action  shall  be  paid  in  priority  to  all 
other  debts  except  rent  due  to  the  landlord. 

Art.  663.  The  time  limited  above  having  expired,  and  even 
earlier  if  the  creditors  shall  have  produced  their  documents  of  title, 
the  Judge  appointed  to  deal  with  the  matter  shall  prepare  as  a 
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sequel  to  his  minute  of  the  proceedings  a  schedule  showing  the 
manner  of  distribution  based  upon  the  documents  produced.  The 
claimant  shall  give  notice  through  his  solicitor  of  the  close  of  the 
minute  of  proceedings,  to  the  creditors  proving  and  to  the  execution 
debtor  with  a  summons  to  take  cognizance  thereof,  and  to  bring  in 
their  objections  thereto  within  fifteen  days. 

Art.  664.  Should  the  creditors  and  the  execution  debtor  fail  to 
inspect  the  documents  in  the  hands  of  the  Judge  appointed  to  deal 
with  the  matter  within  the  time  limited  for  their  so  doing,  they 
shall  stand  barred  without  the  necessity  for  any  further  summons 
or  judgment,  and  no  arguments  in  regard  thereto  shall  be  enter- 
tained if  the  right  to  contest  the  matter  has  become  barred. 

Art.  665.  If  there  is  no  opposition,  the  Judge  appointed  shall 
close  his  minute  of  the  proceedings,  shall  stop  the  distribution 
of  the  proceeds  of  sale,  and  shall  direct  the  Registrar  to  give 
notice  to  the  creditors  to  come  in  and  prove  their  debts  by  affirming 
their  validity. 

Art.  666.  Should  difficulties  arise,  the  Judge  appointed  to  deal 
with  the  matter  shall  refer  the  same  to  the  Court  for  decision,  and 
the  more  vigilant  party  may  proceed  to  get  such  difficulties  adjudi- 
cated upon  and  disposed  of  by  means  of  an  ordinary  notice 
passing  between  the  solicitors  without  the  necessity  for  any  other 
proceedings. 

Art.  667.  The  creditor  objecting,  the  one  whose  debt  is  objected 
to,  the  execution  debtor,  and  the  senior  solicitor  amongst  those 
who  are  opposing,  shall  be  the  only  persons  entitled  to  be  heard. 
The  claimant  shall  not  be  entitled  to  be  heard  in  that  capacity. 

Art.  668.  Judgment  shall  be  given  upon  the  report  of  the 
Judge  appointed  to  deal  with  the  matter  and  the  conclusions  of 
the  Minist^re  Public. 

Art.  669.  Notice  of  appeal  against  such  a  judgment  shall  be 
given  within  ten  days  of  service  of  notice  thereof  upon  the  solicitor, 
and  the  notice  of  appeal  shall  be  served  by  being  left  at  the  place 
of  residence  of  the  solicitor.  It  shall  set  out  and  enumerate  the 
grounds  of  complaint,  and  shall  be  dealt  with  in  a  summar}- 
manner. 

Only  the  persons  referred  to  in  Article  667  shall  be  entitled  to 
be  served  with  such  notice  of  appeal. 

Art.  670.  After  the  time  fixed  for  giving  notice  of  appeal  has 
expired,  and  in  case  of  notice  of  appeal  given  aft«r  service  of 
notice  of  the  order  at  the  place  of  residence  of  the  solicitor,  the 
Judge  appointed  to  deal  with  the  matter  shall  close  his  minute  of 
the  proceedings  as  provided  in  Article  665. 

Art.  671.  Eighteen  days  after  the  close  of  the  minute  of  pro- 
ceedings the  Registrar  shall  deliver  to  the  creditors  a  notice 
requiring  them  to  come  in  and  prove  the  validity  of  their  debts 
before  him. 

Art.  672.  Interest  upon  the  debts  admitted  to  share  in  the 
distribution   shall   cease   to    run   from  the  date  of   the   close  of 
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the  minute  of  proceedings  relating  to  the  distribution  if  no  objec- 
tion has  been  brought  in,  in  case  of  objections  being  brought 
in,  from  the  date  of  the  judgment  which  decides  upon  the  matter  ; 
and  in  case  of  appeal,  fifteen  days  after  notice  of  judgment  on 
appeal. 


{IN  BELGIUM.)    TITLE    XII. 
The  Laio  of  16th  Aicgicst,  1854. 

CHAPTER    II. 
As  TO  Executions  against  Immovables. 

Art.  14  ((573).  Executions  against  immovables  shall  be  preceded 
by  an  order  requiring  performance  of  the  liability  in  respect  of 
which  the  execution  is  to  issue,  which  shall  be  served  either  per- 
sonally or  by  leaving  the  same  at  the  place  of  abode  or  address  for 
service  of  the  person  to  be  affected  thereby  appearing  in  the 
document  evidencing  the  debt.  The  order  shall  be  served  in  the 
manner  prescribed  with  regard  to  service  of  writs  of  summons. 

At  the  head  of  this  order  a  full  copy  of  the  document  evidencing 
the  debt  shall  be  set  out,  unless  the  same  has  already  been  furnished 
to  the  debtor  within  the  three  years  immediately  preceding  the 
date  of  the  order. 

The  order  shall  set  out  some  address  within  the  place  where  the 
Court  having  jurisdiction  over  the  question  of  the  execution  sits 
for  service,  and  the  debtor  may  serve  at  such  address  all  notices, 
whether  of  appeal  or  otherwise,  and  even  of  opposition  to 
the  order  itself  ;  also  offers  of  compromise  and  of  appeal. 
The  order  shall  set  forth  that,  failing  payment,  the  immovable 
property  of  the  debtor  will  be  taken  in  execution,  particulars 
of  which  may  be  given  in  accordance  with  the  provisions  of 
Article  18  (2). 

The  bailiff  shall  provide  himself  with  witnesses  to  assist  him. 
He  shall  within  twenty-four  hours  have  the  original  countersigned 
by  the  Burgomaster  of  the  place  in  which  the  order  has  been 
served.  In  the  event  of  there  being  no  Burgomaster,  the  counter- 
signature shall  be  appended  by  one  of  the  municipal  magistrates, 
and,  failing  them,  by  a  communal  councillor. 

Art.  15.  If  the  order  sets  out  the  matter  authorised  by  section  4 
of  the  preceding  Article,  the  creditor  shall  be  entitled  to  have  it 
transcribed  into  the  register  referred  to  in  Article  19,  provided 
nevertheless  that  such  transcription  shall  only  have  the  results  set 
out  in  Article  25,  sections  8  and  27,  during  a  period  of  thirty  days. 
It  cannot,  however,  be  extended  by  such  order. 

If  the  value  of  the  immovables  set  forth  in  the  transcribed  entry 
is  more  than  sufficient  to  liquidate  the  debt,  the  debtor  shall  be  at 
liberty  to  apply  for  an  order  that  the  portion  not  required  for 
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satisfaction  of  the  debt  be  released  from  the  execution.  This 
application  may  be  made  without  the  necessity  for  the  observance 
of  the  preliminary  as  to  conciliation,  to  the  Court  within  the 
district  of  which  the  immovable,  having  the  greatest  rental  value 
according  to  ordnance  survey  and  valuation  of  the  district,  is 
situate.  Such  application  shall  be  dealt  with  summarily,  shall  be 
deemed  urgent,  and  sliall  not  be  liable  to  opposition  or  appeal. 

Art.  16  (674).  Execution  against  immovables  shall  only  be 
aUowed  to  issue  fifteen  days  after  service  of  the  order  to  satisfy 
the  claim. 

Art.  17.  If  the  creditor  allows  more  than  six  months  to  elapse 
between  the  date  of  the  order  to  satisfy  and  the  date  of  the 
execution,  he  shall  be  bound  to  cause  a  fresh  notice  to  satisfy  in 
the  form  and  setting  out  the  times  above  referred  to,  to  be  served. 

Art.  18  (675).  The  writ  by  which  the  creditor  informs  his 
debtor  of  the  seizure  of  his  immovables  shall  set  out,  in  addition 
to  the  matters  ordinarily  provided  for  (1)  a  statement  of  the 
particulars  of  the  executory  title  by  virtue  of  which  the  execution 
is  issued  ;  (2)  particulars  of  the  property  taken  in  execution,  that 
is  to  say,  if  it  is  a  house,  the  district,  the  commune,  and  the  street 
in  which  it  is  situate,  and  two  at  least  of  its  boundaries  and 
abuttals ;  if  it  consists  of  rural  property,  the  description  of  the 
buildings,  the  nature  and  quantity  of  each  close  approximately, 
two  at  least  of  the  boundaries  and  abuttals,  the  district,  and  the 
commune  in  which  the  property  is  situate. 

(3)  The  extract  from  the  register  showing  the  particulars  of  the 
ordnance  survey  (matrice  cadastral). 

(4)  A  statement  showing  in  what  Court  the  proceedings  relating 
to  the  execution  will  proceed. 

(6)  The  appointment  of  a  solicitor,  whose  place  of  abode  or 
business  shall  be  the  address  for  service  of  the  claimant,  and  at 
which  all  notices  provided  to  be  given  by  Article  14,  section  3, 
can  be  served  upon  the  debtor. 

The  original  of  this  summons  must  be  countersigned  within 
twenty-four  hours  in  accordance  with  Article  14. 

Art.  19  (667,  681).  The  writ  of  execution  shall  be  transcribed 
within  fifteen  days  at  latest  upon  the  register  provided  for  that 
purpose  at  the  Registry  of  Mortgages  of  the  place  where  the 
property  is  situate  so  far  as  the  same  are  to  be  found  in  that 
particular  division  of  the  county. 

Art.  20  (678).  If  the  keeper  of  the  register  is  not  able  to 
proceed  with  the  transcription  directly  the  same  is  demanded,  he 
shall  make  a  note  thereof  upon  the  original  writs  which  have  been 
left  with  him  of  the  day  and  hour  on  and  at  which  the  same  have 
been  so  left  with  him.  In  case  more  than  one  is  so  left  with  him, 
the  writ  first  left  only  shall  be  so  transcribed. 

The  transcription  shall  be  done  by  the  keeper  of  the  register 
personally  at  latest  within  eighteen  days  from  the  date  of  the 
leaving  of  the  writ  of  execution  with  him,  under  penalty  of  his 
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being  liable  to  be  cast  in  damages  for  breach  of  his  said  duty, 
provided  nevertheless  that  the  transcription  shall  take  its  date  as 
on  the  day  on  which  the  writ  was  left. 

Art.  21  (679).  If  there  has  been  any  prior  writ  presented 
or  transcribed,  the  keeper  shall  notify  his  refusal  to  transcribe  in 
the  margin  of  the  second  writ ;  he  shall  set  out  the  date  of  the 
prior  execution,  the  names,  addresses,  and  occupations  of  the 
execution  creditor  and  dobtor,  particulars  of  the  Court  from  which 
the  same  proceeds,  the  name  of  the  execution  creditor's  solicitor, 
and  the  date  of  the  transcription. 

Art.  22  (688).  If  the  immovables  taken  in  execution  are  not 
let  or  farmed,  the  execution  debtor  shall  remain  in  possession  until 
the  sale  as  judicial  sequestrator,  unless  upon  application  by  one  or 
more  creditors  the  President  of  the  Court  otherwise  orders,  in  the 
form  and  manner  provided  by  the  rules  dealing  with  references. 

The  creditors,  however,  after  having  been  empowered  so  to  do 
by  the  President's  order  made  in  the  like  form  and  manner,  may 
proceed  to  cut  and  sell  either  the  whole  or  a  portion  of  the 
growing  crops. 

Orders  of  this  description  shall  not  be  liable  to  opposition. 

The  crops  shall  be  sold  by  auction  or  in  such  other  way  as  may 
be  ordered  by  the  President  of  the  Court  within  such  time  as 
he  may  appoint,  and  the  proceeds  of  sale  deposited  in  the 
public  Treasury  to  be  distributed  with  the  proceeds  of  sale  of 
the  immovables  according  to  the  order  in  which  the  same  have 
been  hypothecated. 

Art.  23  (689).  Crops,  whether  natural  or  the  result  of  cultiva- 
tion, which  have  been  got  in  by  the  execution  debtor  before  the 
date  of  the  writ  of  execution,  or  the  price  which  may  have  been 
realised  by  the  same,  shall  be  treated  as  converted  into  immovables 
for  the  purpose  of  being  distributed  with  the  proceeds  of  sale  of 
the  immovables  in  accordance  with  the  last  preceding  Article. 

Art.  24  (690).  The  execution  debtor  shall  not  cut  timber  or 
commit  any  act  of  waste  under  penalty  of  being  cast  in  damages, 
to  compel  payment  whereof  he  may  be  imprisoned. 

Art.  25.  Leases  having  no  fixed  period  of  determination  before 
the  transcription  of  the  writ  of  execution,  may  according  to  the 
circumstances  be  cancelled  if  the  creditors  or  the  purchaser  at 
the  auction  so  demand. 

Leases  entered  into  by  the  execution  debtor  after  the  transcrip- 
tion of  the  order  to  satisfy  the  debt  or  of  the  writ  of  execution, 
shall  be  void. 

Leases  entered  into  after  the  order  to  satisfy  the  debt,  even 
although  the  same  may  not  have  been  transcribed,  shall  likewise 
be  void  if  they  are  for  more  than  nine  years,  or  if  they  contain  a 
receipt  for  at  least  three  years'  rent. 

Art.  26  (691).  Bents  of  buildings  and  farms  shall  be  treated  as 
converted  into  immovables  from  the  date  of  the  writ  of  execution 
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for  the  purpose  of  being  distributed  with  the  proceeds  of  sale  of 
the  immovables,  in  the  order  in  which  the  same  have  been  mortgaged. 
A  simple  notice  of  opposition  issued  upon  the  request  of  the 
claimant  or  of  any  other  creditor  shall  be  equivalent  to  an  attach- 
ment in  the  hands  of  farmers  or  tenants,  who  shall  be  bound  to 
declare  either  upon  such  notice,  or  by  a  separate  writ  of  summons, 
the  total  of  their  rents  of  buildings  or  farms,  either  accrued  or 
accruing  due,  and  shall  not  be  discharged  from  payment,  except  by- 
showing  that  they  have  obtained  an  order  giving  them  leave  to 
prove  for  a  debt  due  to  them  of  equal  amount  from  the  execution 
debtor  or  by  paying  the  same  into  the  public  treasury.  They  must 
be  prepared  to  make  payment  in  the  manner  last-mentioned 
immediately  upon  its  being  required. 

In  default  of  any  such  opposition,  payments  made  to  the  execu- 
tion debtor  shall  be  a  good  discharge  to  the  persons  making  them  and 
the  former  shall  be  accountable  as  a  judicial  sequestrator  or  receiver 
for  all  sums  which  he  has  so  received. 

Art.  27  (692).  The  debtor  shall  not  be  at  liberty  as  from  the 
date  of  the  transcription  of  the  writ  of  execution  or  of  the  order 
to  satisfy  the  debt,  either  to  alienate  or  mortgage  the  immovables 
taken  in  execution  or  referred  to  in  the  order  to  satisfy  the  debt 
under  penalty  of  any  such  alienation  or  mortgage  being  void  and 
without  the  necessity  of  any  judgment  to  that  affect  being 
pronounced. 

Art.  28  (693).  Provided,  nevertheless,  that  such  alienation  shall 
be  valid  if  before  the  day  fixed  for  the  auction  the  person  in 
whose  favour  it  is  made  deposits  sufficient  money  to  discharge, 
both  in  principal  and  incidentals,  the  sums  claimed  as  being  due  to 
the  creditors  whose  names  are  inscribed,  as  well  as  to  the  execution 
creditor  and  to  any  other  creditor  who  has  effectually  caused  the 
transcription  authorised  in  section  15  hereof  to  be  made. 

If  the  money  so  deposited  has  been  borrowed,  the  lenders  thereof 
shall  only  be  entitled  to  a  lien  or  charge  in  priority  to  the  creditors 
whose  names  are  inscribed  at  the  date  of  the  alienation. 

Art.  29  (694).  In  default  of  the  deposit  being  made  before  the 
day  fixed  for  the  auction,  no  further  time  shall,  under  any  circum- 
stances, be  allowed  for  it  to  be  made,  nor  shall  there  be  any  post- 
ponement of  the  auction. 

Art.  30.  The  deposit  may  be  limited  to  a  sum  sufficient  to 
satisfy  the  claims  of  the  creditor  who  has  caused  the  transcription 
to  be  made  of  his  order  to  satisfy  the  debt  and  of  the  execution 
creditor,  so  long  as  the  demand  has  not  been  made  to  enure  for  the 
common  benefit  of  all  inscribed  creditors,  as  provided  by  Article  35 
hereof. 

Art.  31  (697).  Within  fifteen  days  at  latest  after  transcription 
of  the  writ  of  execution,  the  claimant  shall  deposit  in  the  Begistry 
the  particulars  and  conditions  setting  forth  : 

(1)  A  statement  showing  by  virtue  of  what  right  or  title  the 
execution  has  been  levied,  the  order  to  satisfy  the  debt,  the  writ  of 
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execution  and  the  notices,  judgments  and  orders  which  have  sub- 
sequently been  given  or  made  in  the  matter. 

(2)  A  description  of  the  property  taken  in  execution  in  the 
form  in  which  the  same  was  inserted  in  the  writ  of  execution. 

(3)  The  conditions  of  sale, 

(4)  The  reserve  price. 

Art.  32.  Within  ten  days  of  the  deposit  at  the  Registry,  with 
one  day  added  for  every  five  myriametres  of  distance  between  the 
place  of  abode  of  the  execution  debtor  and  the  place  at  which  the 
Court  sits,  a  summons  shall  be  served  upon  the  execution  debtor, 
either  personally  or  by  leaving  the  same  at  his  place  of  abode, 
requiring  him  to  appear  before  the  Court  within  the  times  provided 
by  Articles  72  and  1033  of  the  Code  of  Civil  Procedure,  to  hear 
judgment  delivered  touching  the  validity  of  the  execution,  as  well 
as  touching  the  weight  to  be  given  to  the  arguments  and  conten- 
tions raised  in  regard  to  the  particulars  and  conditions  and  to  hear 
the  appointment  of  the  notary  who  is  to  have  the  conduct  of  the 
auction  sale  of  the  immovables  taken  in  execution  by  direction  of 
the  justice  of  the  peace.  This  sale  shall  be  fixed  by  the  Court  to 
take  place  within  fifteen  days  at  earliest  and  within  thirty  days  at 
latest  from  the  date  of  the  judgment.  The  matter  shall  be  dealt 
with  and  adjudicated  upon  summarily  and  shall  be  treated  as 
urgent. 

In  case  of  non-appearance  by  one  or  more  of  the  defendants,  a 
separate  judgment  shall  be  delivered  and  the  parties  making  default 
need  not  be  summoned  again. 

In  case  of  appeal,  the  decision,  whether  it  confirms  or  reverses  the 
judgment,  shall  appoint  a  fresh  date  for  the  auction  in  accordance 
with  the  provisions  set  out  above. 

If  the  execution  is  held  to  be  valid,  the  judgment  shall  order  the 
execution  creditor  to  give  up  possession  of  the  immovable  upon 
receiving  the  notice  which  is  to  be  served  upon  him  of  the  minute 
of  proceedings  of  the  auction,  under  penalty  of  being  compelled  so 
to  do,  even  by  his  being  subjected  to  arrest. 

Art.  33.  Within  the  same  period  of  ten  days,  notice  shall  be 
served  upon  the  creditors  whose  names  have  been  inscribed  at  the 
address  for  service  given  in  their  notices,  claiming  that  their  debts 
be  admitted  to  proof,  calling  upon  them  to  come  in  and  take 
cognisance  of  the  contents  of  the  particulars  and  conditions,  to 
state  and  carry  in  their  objections  thereto,  should  occasion  require, 
by  a  claim  directed  against  the  execution  debtor  in  accordance  with 
the  last  preceding  article  hereof. 

Art.  34.  Should  there  be  amongst  the  inscribed  creditors  a 
vendor  having  a  lien  for  unpaid  purchase  money  of  the  immovable 
taken  in  execution  and  a  right  of  action  for  rescission  of  the  con- 
tract of  sale,  he  shall  have  fifteen  days  from  the  date  of  service  of 
the  summons  upon  him  by  virtue  of  the  last  preceding  Article 
hereof  to  make  his  election  between  his  right  of  action  and  his 
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lien,  under  penalty,  on  failure  to  make  such  election  of  losing 
his  right  to  claim  rescission  and  being  relegated  to  his  lien. 

Should  he  elect  in  favour  of  claiming  rescission,  he  shall  be 
bound,  under  penalty  of  losing  his  right  of  action,  to  file  notice 
thereof  in  the  Registry  of  the  Court  having  cognisance  of  the  pro- 
ceedings relating  to  the  execution. 

The  notice  shall  be  filed  within  the  period  limited  above  and 
followed  within  ten  days  by  the  claim  for  rescission. 

From  the  date  on  which  the  vendor  elects  to  avail  himself 
of  his  right  to  claim  rescission,  all  claims  to  recover  posses • 
sion  of  the  immovable  shall  be  held  in  suspense,  so  far  as  the 
immovable  which  is  the  subject  of  the  election  is  concerned,  and 
shall  not  be  proceeded  with  until  the  vendor  has  either  aban- 
doned his  claim  for  rescission  or  the  same  has  been  decided 
against  him,  so  far  as  regards  other  immovables  seized,  proceedings 
may  also  be  stayed  upon  request  of  parties  interested  and  by  leave 
of  the  Judge. 

The  claimant  and  the  creditors  whose  names  are  inscribed  shall 
be  at  liberty  to  take  part  in  the  proceedings  having  reference  to 
the  claim  for  rescission. 

The  foregoing  provisions  are  applicable  also  to  persons  making 
exchange  (copermutants)  and  to  donors  of  immovables  taken  in 
execution. 

Art.  35  (696).  Notice  of  writs  and  summonses,  as  provided  for 
by  Articles  32  and  33  hereof,  shall  be  entered  within  eight  days  from 
the  date  of  the  last  written  notice  in  the  margin  of  the  entry 
relating  to  the  execution  in  the  mortgage  register. 

From  the  date  of  this  notice  the  seizure  under  the  execution 
shall  enure  for  the  common  benefit  of  all  the  creditors  who  have 
caused  their  claims  to  be  inscribed,  and  the  same  shall  not  be 
allowed  to  be  expunged  except  with  their  consent  and  with  that  of 
those  creditors  who  have  caused  their  notices  to  satisfy  their  debts 
to  be  served,  or  under  and  by  virtue  of  a  judgment  given  against 
such  persons. 

Art.  36.  The  judgment  which  decides  upon  the  validity  of  the 
execution  shall  be  given  within  twenty  days  from  the  date  fixed 
for  appearance. 

In  the  case  contemplated  by  Article  34  hereof,  the  Court,  before 
giving  its  decision,  shall  wait  until  the  expiration  of  the  periods 
allowed  to  creditors  to  exercise  their  right  to  claim  rescission. 

If  no  such  claim  be  brought  in,  the  Court  shall  give  its  decision 
within  thirty-five  days  from  the  date  fixed  for  appearance  and 
within  forty-five  days  from  the  expiry  of  the  same  period  if  the 
claim  for  rescission  having  been  brought  into  the  Registry  is  not 
followed  by  a  summons  within  the  prescribed  time.  It  shall 
decide  upon  allegations  that  the  execution  is  void  if  any  such 
allegations  have  been  made  in  accordance  with  the  provisions  of 
Article  (^6  hereof. 

The  judgment  shall  be  written  in  the  Court  Record  Book  ;  it 
need  bo  notified  only  to  the  solicitors  of  parties  who  have  given 
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notice  of  iatentioQ  to  oppose  and  it  shall  not  be  liable  to  opposi- 
tion by  the  unsuccessful  parties. 

Art.  37.  An  appeal  against  a  judgment  given  under  the  circum- 
stances referred  to  in  the  last  preceding  Article  shall  be  filed 
within  eight  days  from  service  of  notice  thereof  upon  the  solicitor 
and  inscribed  within  the  same  period  upon  the  Register  prescribed 
to  be  kept  by  Article  163  of  the  Code  of  Civil  Procedure  ;  in 
default  whereof  it  shall  be  ignored  when  the  matter  comes  to  be 
tried. 

Art.  38.  The  minute  of  the  particulars  and  conditions  deposited 
in  the  Registry  and  the  certified  copy  of  the  judgment  or  order 
shall  be  delivered  to  the  notary  having  carriage  of  the  sale  upon 
his  simple  receipt  in  writing. 

In  the  event  of  the  notary  appointed  being  unable  to  act,  the 
President  of  the  Court  shall  make  the  necessary  arrangements  for 
replacing  him  by  an  order  to  be  made  on  application  by  parties 
interested,  which  order  shall  not  be  subject  to  opposition  or 
to  appeal. 

Art.  39  (684).  In  carrying  into  effect  the  judgment  given  in 
accordance  with  the  provisions  of  Article  36,  the  notary  appointed 
shall  prepare  the  auction  poster  giving  notice  of  the  sale,  and  shall 
set  forth  therein  the  date  of  the  judgment  in  pursuance  whereof 
the  same  is  held,  an  exact  description  of  the  nature  and  situation 
of  the  property  taken  in  execution,  its  dimensions  according  to  the 
Ordnance  Survey  (le  Cadastre),  as  well  as  the  day,  the  hour  and 
the  place  when  and  at  which  the  same  will  be  offered  at  auction. 

Copies  of  this  poster  printed  upon  stamped  paper  shall  be  afiixed 
at  least  ten  days  before  the  sale. 

(1)  Upon  the  principal  door  of  any  building  so  taken  in 
execution. 

(2)  Upon  the  principal  door  of  the  communal  building  and  of 
the  parish  church  of  the  place  where  the  property  is  situate. 

(3)  Upon  that  of  the  notary  appointed  to  conduct  the  sale. 

Within  the  same  period  an  extract  from  the  poster  shall  be 
advertised  in  one  of  the  newspapers  published  at  the  principal  town 
within  the  district,  or  the  principal  town  of  the  province.  This 
insertion  shall  be  repeated  at  least  twice  during  the  ten  days 
preceding  the  sale. 

The  posting  of  the  auction  bills  and  the  insertion  of  the  adver- 
tisements shall  be  proceeded  with  upon  the  request  of  the 
judgment  creditor  and  under  the  supervision  and  responsibility  of 
the  notary. 

Art.  40.  Where  independently  of  the  insertion  of  advertise- 
ments and  display  of  posters  prescribed  by  the  last  preceding 
Article  hereof,  the  execution  creditor,  the  execution  debtor,  and 
one  of  the  creditors  who  has  caused  either  his  debt  or  the  notice 
to  satisfy  his  judgment  to  be  inscribed,  deem  it  desirable  that 
further  advertisements  should  be  inserted  or  auction  bills  posted 
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in  other  places,  the  President  of  the  Court  having  cognisance  of  the 
execution  proceedings  may,  if  the  value  of  the  property  seized 
renders  it  necessary,  authorise  the  additional  insertions  and  bill 
posting.  The  costs  incident  to  such  additional  advertisements, 
etc.,  shall  not  be  allowed  upon  taxation  in  the  absence  of  such 
authority.  The  President's  order  made  for  this  purpose  shall 
not  be  subject  to  revision. 

Art.  41.  (683,  685,  687.)  Insertion  of  the  advertisements  shall 
be  proved  by  production  of  a  copy  of  the  newspaper  containing 
the  same.  The  posting  of  the  auction  bills  shall  be  proved  by  the 
person  who  posted  them.  The  signatures  of  the  printer  of  the 
newspaper  and  of  the  person  posting  the  auction  bills  shall  !be 
legally  attested  by  the  burgomaster  of  their  place  of  residence. 
These  documents  shall  be  annexed  by  the  notary  to  the  par- 
ticulars and  conditions,  at  the  foot  of  which  he  shall,  without 
charge,  make  a  note  of  the  documents  having  been  deposited  ;  the 
same  shall  not  form  part  of  matter  which  is  liable  to  be 
transcribed. 

The  said  documents  and  note  shall  not  be  liable  to  registration 
or  to  be  separately  stamped. 

Art.  42.  The  costs  of  proceedings,  including  those  of  the 
advertisements  and  posters,  shall  be  taxed  by  the  President  or  one 
of  the  judges  of  the  Civil  Court,  and  nothing  more  shall  be 
demanded  than  the  sum  so  allowed  upon  taxation. 

The  total  of  the  amount  allowed  upon  taxation  shall  be  publicly 
announced  before  the  submission  of  the  property  at  auction,  and 
this  announcement  shall  be  referred  to  in  the  minut«  of  proceed- 
ings relating  to  the  auction  under  penalty  of  liability  for  all 
damages  which  may  accrue  from  neglect  so  to  do,  and  also  of 
measures  of  a  disciplinary  nature  against  the  notary. 

Art.  43.  Upon  the  day  appointed  for  the  sale,  the  same  shall 
be  proceeded  with  upon  the  application  of  the  judgment  creditor, 
and  failing  his  applying,  upon  the  application  of  one  of  the 
inscribed  creditors,  or  of  one  of  the  creditors  whose  notice  to 
satisfy  his  claim  shall  have  been  transcribed. 

Art.  44.  The  sale  shall  take  place  in  the  presence  of  the  justice 
of  the  peace  in  accordance  with  the  provisions  of  the  Law  of 
12th  June,  1816,  following  the  method  established  by  custom  at 
the  place  where  it  is  held,  but  without  the  advantage  of  a  re8er^'e 
price  or  a  submission  to  public  biddings. 

Art.  45.  If  the  price  offered  does  not  reach  fifteen  years*  pur- 
chase of  the  annual  value  put  upon  it  in  the  Register  relating  to 
the  Ordnance  Survey  Register  (Revenu  Cadastral),  the  justice  of 
the  peace  shall  appoint  a  second  date  for  the  sale  to  take  place  not 
less  than  twenty  nor  more  than  thirty  days  later. 

During  the  said  interval,  and  ten  days  at  least  before  such 
second  offer  for  sale,  fresh  sale  bills  shall  be  posted  up  and  fresh 
advertisements  shall  be  inserted  under  the  supervision  and 
responsibility   of  the  notary   in    the   manner   hereinbefore    pre- 
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scribed  ;  at  such  second  sale  the  notary  shall  knock  down  the 
property  to  the  bidder  who  makes  the  most  advantageous  offer, 
although  the  same  may  be  less  than  fifteen  years'  purchase  of  the 
annual  value  as  fixed  by  the  Ordnance  Survey  Register  (Revenu 
Cadastral). 

Art.  46.  The  notary  shall  be  at  liberty  to  refuse  to  accept  bids 
from  persons  who  are  unknown  to  him  or  whose  identity  or 
solvency  he  considers  not  to  be  proved. 

Art.  47  (709).  Statements  showing  the  names,  etc.,  of  persons 
for  whom  property  has  been  purchased  at  auction  shall  be  made 
at  the  office  of  the  notary  having  carriage  of  the  sale  or  shall  be 
notified  to  him  within  twenty-four  hours  of  the  sale  having  been 
made. 

They  shall  be  set  out  or  mentioned  at  the  foot  of  the  minute  of 
proceedings  relating  to  the  sale  without  its  being  necessary  to 
notify  them  to  the  person  with  whom  the  transaction  has  to  be 
registered. 

The  person  to  whom  the  property  was  knocked  down  shall  be 
liable  to  guarantee  the  solvency  and  the  civil  capacity  to  acquire 
property  of  the  person  on  whose  behalf  he  bid,  without  such 
guarantee  however  furnishing  any  claim  by  such  bidder  to  have 
his  interests  entered  upon  the  Register. 

Art.  48  (713).  The  notary  shall  not,  under  penalty  of  the  sale 
being  void,  and  his  being  personally  liable  in  damages,  accept  as 
bidders  : 

(1)  Judges  who  have  taken  part  in  judgments  given  in  proceed- 
ings having  reference  to  recovery  of  possession  of  the  property 
under  offer ;  officials  of  the  Ministt*re  Public  who  have  stated 
their  conclusions  in  support  of  such  judgments,  the  justice  of  the 
peace  assisting  at  the  sale  and  his  registrar. 

(2)  The  execution  debtor. 

(3)  The  wife  of  the  execution  debtor. 

(4)  The  guardian  or  curator  of  the  execution  debtor. 

(5)  The  solicitor  of  the  claimant  on  his  own  behalf. 

(6)  Notoriously  insolvent  persons. 

Provided  nevertheless  that  the  person  referred  to  under  the 
number  (5)  shall  be  at  liberty  to  bid  and  become  the  purchaser  if 
he  has  inscribed  a  debt  against  the  immovable,  or  if  he  be  the 
owner  of  a  debt  secured  by  covenant  under  seal  arising  by  virtue 
of  an  executory  title  anterior  in  date  to  the  execution. 

The  notary  shall  in  any  case  be  at  liberty  to  demand  a  deposit  or 
security  from  the  purchaser.  If  the  deposit  has  nor  been 
demanded  at  the  time  of  the  sale,  the  Court,  upon  the  requisition 
of  the  execution  creditor,  of  any  creditor  who  has  caused  his 
debt  or  his  notice  to  be  registered,  or  even  of  the  execution 
debtor,  may,  according  to  circumstances,  order  a  deposit  to  be 
paid  or  security  to  be  given  by  the  purchaser  up  to  such  sum  as 
may  be  specified  in  the  judgment. 

Art.  49.  The  title  of  the  purchaser  shall  consist  of  the  state- 
ment of  facts  and  conditions,  and  of  the  minute  of  proceedings  of 
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the  sale  without  it  being  necessary  to  add  thereto  the  statements, 
observations,  orders,  and  other  cause  papers  relating  to  the 
matter. 

Art.  50  (715).  The  minute  of  proceedings  relating  to  the  sale 
shall  only  be  handed  over  to  the  purchaser  upon  production  by 
him  to  the  notary  having  charge  of  the  sale  of  a  receipt  showing 
that  he  has  paid  the  costs  of  the  proceedings  relating  to  the  execu- 
tion, and  has  complied  with  the  provisions  of  the  particulars  and 
conditions  which  must  be  perfected  before  such  delivery  takes  place. 

The  receipt  for  such  costs  and  the  vouchers  shall  remain 
annexed  to  the  minute  of  the  contract  of  sale,  and  shall  be  copied 
at  the  foot  of  such  document.  The  purchaser  shall  complete  hi8 
proof  of  compliance  with  the  above  requirements  within  twenty 
days  of  the  sale. 

Art.  51  (716).  Extraordinary  expenses  incident  to  the  proceed- 
ings connected  with  the  execution  and  sale  shall  be  paid  in 
addition  to  the  price  when  the  same  has  been  so  ordered  by  the 
Judge. 

Art.  52  (717).  The  requirements  as  to  time  and  otherwise 
provided  by  Articles  14, 16, 17, 18, 19,  31,  32,  33,  35  s.  1, 36,  37, 41, 
and  43  hereof  shall  be  observed  and  adhered  to  under  penalty  of 
the  proceedings  being  void  or  abated  as  out  of  time. 

An  order  declaring  the  proceedings  void  so  far  as  regards  one  of 
the  immovables  seized  on  account  of  the  description  of  it  being 
defective,  shall  not  of  necessity  involve  the  avoidance  of  the  whole 
of  the  sale  proceedings  so  far  as  regards  the  other  immovables. 

The  declaration  of  invalidity  contemplated  by  this  present 
Article  may  be  applied  for  by  all  parties  interested  therein. 

The  proceedings  shall  be  avoided  or  abated  as  of  course  when 
the  provisions  of  the  present  title  have  not  been  complied  with 
within  the  times  therein  limited,  without  prejudice  to  any  liability 
to  damages  and  costs  if  the  same  should  arise. 

Art.  53.  Notice  of  the  sale  need  not  be  given  to  any  person 
other  than  the  execution  debtor  ;  this  notice  shall  be  served  either 
personally  or  by  leaving  the  same  at  the  debtor*s  place  of  abode, 
and  service  of  a  certified  extract  shall  be  sufficient. 

This  extract  shall  set  out  the  Christian  and  surnames,  occupa- 
tions, and  places  of  residence  of  the  execution  creditor,  of  the 
debtor,  and  of  the  purchaser,  the  date  of  sale,  the  price  at  which 
the  sale  has  been  effected,  and  the  name  of  the  notary  who  con- 
ducted the  same. 

Claims  for  a  declaration  that  the  sale  is  invalid  shall  be  filed 
under  penalty  of  the  same  being  of  no  effect  within  fifteen  days 
of  the  notice  hereinbefore  referred  to.  The  same  shaU  not 
operate  as  a  stay  of  execution  of  the  judgment  alluded  to  in  the 
last  paragraph  of  Article  32  hereof. 

The  purchaser  shall  cause .  to  be  entered  at  the  Mortgage 
Registry  the  title  which  is  in  question  in  Article  49  hereof,  and 
the  custodian  of  the  Register  shall  make  a  summarised  note  of  the 
wile  in  the  margin  of  the  transcription  of  the  execution. 
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Art.  54.  The  sale  shall  only  confer  upon  the  purchaser  such 
right  to  the  property  as  was  vested  in  the  execution  debtor. 

Provided  nevertheless  that  the  purchaser  shall  not  be  concerned 
with  proceedings,  having  for  their  object  the  setting  aside  the  sale, 
which  have  not  been  commenced  in  accordance  with  the  provisions 
of  ALTticle  34  hereof  or  adjudicated  upon  before  the  sale. 


{IN  FRANCE)   TITLE  XII. 

As  TO  Executions  against  Immovables. 

{Law  of  2n(l  Jmie,  1841.) 

Art.  673.  An  execution  against  immovables  shall  be  preceded 
by  a  direction  to  be  served  either  personally  or  by  leaving  the 
Hame  at  the  place  of  residence  of  the  person  affected  ;  at  the  head 
of  this  notice  shall  be  set  out  a  complete  copy  of  the  document  of 
title  by  virtue  of  which  the  execution  is  issued.  This  direction 
shall  contain  an  address  for  service  at  the  place  where  the  Court 
sits  which  has  cognisance  of  the  proceedings  connected  with  the 
execution  if  the  creditor  does  not  reside  there ;  it  shall  state  that 
in  default  of  payment  the  debtor's  immovables  will  be  taken  in 
execution  ;  the  bailiff  need  not  cause  witnesses  to  accompany  him  ; 
he  shall,  during  the  day,  cause  the  original  to  be  countersigned  by 
the  mayor  of  the  place  where  the  direction  is  served. 

Art.  674.  The  execution  against  immovables  shall  not  be  levied 
until  thirty  days  after  the  demand  of  payment ;  if  the  creditor 
allows  more  than  ninety  days  to  elapse  between  this  demand  and 
the  levying  of  the  execution  he  shall  be  obliged  to  repeat  it  in  the 
form  and  with  the  intervals  above  provided. 

Art.  675.  The  minute  of  proceedings  shall  contain  in  addition 
to  all  the  formalities  common  to  all  writs  of  summons  : 

(1)  A  statement  giving  particulars  of  the  executory  title  by 
virtue  whereof  the  execution  is  levied. 

(2)  Particulars  of  the  taking  possession  by  the  bailiff. 

(3)  A  statement  showing  the  property  seized,  that  is  to  say  : 
If  it  is  a  house,  the  district,  the  commune,  the  street,  the  number 
if  there  be  one,  and  if  not  two  at  least  of  its  boundaries  and 
abuttals.  If  it  consists  of  rural  property,  a  description  of  the 
buildings  when  there  are  any,  and  the  approximate  acreage  of  each 
field,  the  name  of  the  farmer  or  cultivating  tenant  if  there  be  one, 
the  district  and  the  commune  in  which  the  property  is  situat9. 

(4)  A  complete  copy  of  the  entry  in  the  rate  book  (la  matrice 
du  r61e  de  la  contribution)  relating  to  the  property  taken  in 
execution. 

(5)  A  statement  showing  in  what  Court  the  execution  proceed- 
ings are  to  be  taken. 

(6)  And  finally  the  appointment  of  a  solicitor  whose  place  of 
business  the  execution  creditor  adopts  as  his  address  for  service. 
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Art.  676.  The  minute  of  proceedings  relating  to  the  execution 
shall  be  countersigned  by  the  mayor  of  the  commune  within  which 
the  property  seized  is  situate  before  registration,  and  if  the  seizure 
includes  property  situate  in  several  communes,  the  counter- 
signatures shall  be  affixed  successively  by  each  of  the  mayors  at 
the  end  of  that  part  of  the  minute  of  proceedings  in  which  the 
property  situate  in  his  commune  is  set  out. 

Akt.  677.  The  levy  of  execution  against  immovables  shall  be 
communicated  to  the  execution  debtor  within  fifteen  days  following 
the  closing  of  the  minute  of  proceedings,  one  day  additional  being 
allowed  for  five  myriametres  of  distance  between  the  place  of 
residence  of  the  execution  debtor  and  the  place  where  the  Court 
having  cognizance  of  the  matter  sits.  The  original  shall  be 
countersigned  the  same  day  by  the  maj'or  of  the  place  where  the 
notice  of  seizure  has  been  served. 

Art.  678.  Execution  against  immovables  and  the  writ  under 
which  notice  thereof  is  given  shall  be  entered  at  latest  within 
the  fifteen  days  after  notice  of  the  levy  has  been  given,  upon  the 
register  kept  for  the  purpose  at  the  mortgage  registry  of  the 
place  where  the  property  seized  is  locally  situate,  so  far  as  regards 
that  part  of  the  property  seized  which  is  to  be  found  in  that 
division  of  the  county. 

Art.  679.  If  the  custodian  of  the  register  is  unable  to  proceed 
with  the  registration  of  the  writ  of  execution  immediately  the 
same  is  lodged  with  him,  he  shall  make  a  note  upon  the  original 
lodged  with  him  of  the  hour,  the  day,  the  month,  and  the  year 
when  the  same  was  so  lodged,  and  in  the  event  of  there  being 
more  than  one,  that  which  was  lodged  first  shall  be  registered. 

Art.  680.  If  there  has  been  a  prior  execution  the  custodian  of 
the  register  shall  notify  his  refusal  in  the  margin  of  the  second 
writ  brought  to  him  setting  out  the  date  of  the  prior  writ,  the 
names,  addresses,  and  profession  of  the  execution  creditor  and 
the  execution  debtor,  a  statement  showing  in  what  Court  the 
execution  proceedings  are  pending,  the  name  of  the  execution 
creditor's  solicitor,  and  the  date  of  its  transcription. 

Art.  681.  If  the  immovables  taken  in  execution  are  not  let  or 
farmed  out  the  execution  debtor  shall  remain  in  possession  until 
the  sale  as  judicial  sequestrator,  unless  upon  application  by  one 
or  more  of  the  creditors  the  Court  otherwise  orders  in  the  form 
therefor  provided  in  the  rules  as  to  references.  The  creditors, 
however,  may,  after  having  been  so  authorised  by  the  President *s 
order  given  in  the  same  form,  proceed  to  cut  and  sell  either  the 
whole  or  a  part  of  the  growing  crops.  Such  crops  shall  be  sold 
at  auction  or  in  such  other  manner  as  the  President  may  permit, 
within  a  time  to  be  fixed  by  him,  and  the  price  realised  shall  \ye 
deposited  in  the  public  treasury*. 

Art.  682.  Crops  both  natural  and  the  result  of  cultivation 
gathered  after  registration,  or  the  price  produced  by  their  sale, 
shall  be  treated  as  converted  for  the  purpose  of  being  distributed 
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with  the  proceeds  of  sale  of  the  immovables  in  the  order  in  which 
the  same  were  mortgaged. 

Art.  683.  The  execution  debtor  shall  not  be  at  liberty  to  cut 
any  timber  or  commit  any  acts  of  waste  under  penalty  of  being 
cast  in  damages,  to  force  him  to  pay  which  he  may  be  arrested 
without  prejudice  in  a  proper  case  to  the  penalties  provided  in 
Articles  400  and  434  of  the  Penal  Code. 

Art.  684.  Leases  for  an  uncertain  term  existing  at  the  date  of 
the  service  of  notice  to  satisfy  the  claim  may  be  determined*  if  the 
creditors  or  the  purchaser  so  demand. 

AlRT.  685.  Rents  and  farming  contributions  shall  be  treated  as 
converted  immediately  the  writ  of  execution  is  transcribed  for  the 
purpose  of  being  distributed  with  the  price  realised  by  the  im- 
movable in  the  order  of  the  mortgages.  A  simple  notice  of 
objection  given  on  behalf  of  the  claimant  or  of  any  other  creditor 
shall  be  tantamount  to  an  attachment  in  the  hands  of  farmers  and 
tenants,  who  shall  not  be  discharged  from  their  liability  there- 
under except  by  carrying  out  the  terms  of  the  order  admitting 
the  debts  to  proof,  or  by  paying  their  rents  or  farming  contribu- 
tions into  the  public  treasury  ;  this  payment  in  shall  be  made  at 
their  request  or  by  virtue  of  a  simple  summons  by  the  creditors. 
In  the  absence  of  objection  payments  made  to  the  debtor  shall 
be  validly  made,  and  he  shall  be  accountable  as  judicial  liquidator 
for  all  sums  which  he  shall  have  so  received. 

Art.  686.  The  execution  debtor  shall  have  no  power  after  the 
day  on  which  the  writ  of  execution  was  registered  to  alienate  the 
immovables  taken  in  execution  under  penalty  of  any  such  alienation 
being  absolutely  void  without  the  necessity  for  obtaining  any 
order  to  that  effect. 

Art.  687.  Provided,  nevertheless,  that  such  alienations  may  be 
given  effect  to  if  before  the  day  fixed  for  the  sale  the  alienee  shall 
deposit  a  sum  sufficient  to  pay  all  principal,  interest  and  costs  due 
to  the  inscribed  creditors,  as  well  as  to  the  execution  creditor, 
and  if  he  gives  them  express  notice  of  the  deposit  having  been 
made. 

Art.  688.  If  the  purchase  money  so  deposited  has  been  lent, 
the  persons  lending  the  same  shall  only  be  entitled  to  a  charge 
or  lien  postponed  to  that  of  the  creditors  whose  claims  were 
inscribed  at  the  time  of  the  alienation. 

Art.  689.  Failing  the  deposit  being  made  before  the  property 
is  sold  under  the  writ  of  execution,  no  additional  time  shall  be 
granted  under  any  pretext  for  making  the  same. 

Art.  690.  Within  twenty  days  at  latest  after  the  transcription 
the  claimant  shall  lodge  in  the  Registry  the  statement  of  particulars 
and  conditions  of  sale  setting  forth  : 

1.  A  statement  of  the  executory  title  by  virtue  of  which  the 
execution  has  been  levied,  of  the  notice  to  satisfy  the  debt,  of 
the  minute  of  proceedings  relating  to  the  execution,  as  also  of 
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all  notices  given  and  judgments  pronounced  in    the  proceedings 
since  ; 

2.  Full  particulars  of  the  immovables  as  inserted  in  the  minute 
of  proceedings  ; 

3.  The  conditions  upon  which  the  sale  is  made  ;  and 

4.  A  reserve  price  fixed  by  the  claimant. 

Art.  691.  Within  eight  days  at  latest  after  the  same  has  been 
lodged  in  the  Registry,  one  additional  day  being  added  for  every 
five  B^yriametres  of  distance  between  the  place  of  residence  of  the 
execution  debtor  and  the  place  where  the  Court  sits,  a  summons 
shall  be  served  upon  the  debtor  either  personally  or  by  leaving  the 
same  at  his  place  of  abode  to  take  notice  of  the  contents  of  the 
particulars  and  conditions  of  sale,  to  make  any  remarks  or  obser- 
vations he  may  wish  to  make  thereon,  and  to  take  part  in  the 
reading  and  publication  which  shall  be  made  thereof,  as  well  as  of 
the  date  fixed  for  the  sale.  Such  summons  shall  set  forth  the 
day,  the  place,  and  the  hour  at  which  the  publication  is  to  be 
made. 

Art.  692.  Similar  summonses  shall  be  served  within  the  same 
period  of  eight  days,  one  additional  day  being  allowed  for  every 
five  myriametres :  1 .  Upon  the  creditors  whose  debts  have  been 
inscribed  against  the  property  taken  in  execution  at  the  addresses 
for  service  set  out  in  their  inscription  notices.  If  the  vendor  of 
the  immovable  is  amongst  the  inscribed  creditors  the  summons 
shall  be  served  upon  this  creditor  in  default  of  an  address  for 
service  at  his  actual  place  of  residence,  provided  always  that  the 
same  is  situate  in  France,  and  shall  set  forth  that  upon  failure  by 
the  person  aifected  to  bring  in  an  application  to  set  aside  the 
order,  and  to  file  notice  thereof  in  the  Registry  before  the  sale,  he 
shall  be  absolutely  barred  from  any  remedy  so  far  as  the  purchaser 
at  the  sale  is  concerned.  2.  To  the  wife  of  the  execution  debtor, 
to  the  wives  of  the  previous  proprietors,  to  the  deputy  guardian  of 
minors  or  those  under  disability,  or  to  minors  who  have  attained 
their  majority  if  in  either  the  one  or  the  other  case  the  guardian- 
ship or  marriage  are  known  to  the  claimant  according  to  the  titles 
which  they  respectively  confer.  This  summons  shall  contain  in 
addition  a  notice  to  the  effect  that  in  order  to  preserve  the  legal 
effect  of  the  mortgage  or  charge  upon  the  property  dealt  with,  it 
will  be  necessary  to  have  their  claims  inscribed  before  the  tran- 
scription of  the  judgment  of  sale.  A  copy  thereof  shall  be  sent 
the  Attorney-General  (Procureur  Imperial)  of  the  department 
where  the  property  is  situate,  who  shall  take  steps  to  require  the 
inscription  of  the  legal  mortgages  existing  by  reason  of  acts  done 
by  the  execution  debtor  only  upon  the  property  included  in  the 
execution. 

Art.  693.  A  note  of  the  notice  prescribed  by  the  last  two 
Articles  having  been  given  shall  within  eight  days  of  the  date  of 
the  last  notice  be  made  in  the  margin  of  the  entry  in  the  register 
of  the  execution  at  the  Registry  of  mortgages.  After  the  date 
of  the  making  of  this  note  the  execution  shall  not  be  allowed  to 
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be  struck  out  except  with  the  consent  of  the  inscribed  creditors 
or  by  reason  of  judgments  given  against  them.  In  all  cases,  and 
in  any  event,  an  execution  against  immovables  which  has  been 
entered  on  the  register  shall  cease  to  operate  as  of  course  unless 
within  ten  years  of  the  entry  some  judgment  has  been  given, 
particulars  of  which  are  set  out  in  the  margin  of  such  entry  in 
conformity  with  Article  716  of  the  Code  of  Civil  Proceduhe. 
This  last  provision  shall  not  be  rendered  executory  except  within 
six  months  of  promulgation. 

Art.  694.  Thirty  days  at  the  earliest,  and  forty  days  at  the 
latest,  after  the  particulars  and  conditions  of  sale  have  been 
lodged,  the  same  shall  be  read  and  published  at  the  sitting  of  the 
Court,  and  upon  the  day  set  out  therein.  Three  days  at  latest 
after  publication  the  claimant,  the  execution  debtor,  and  the 
inscribed  creditors  shall  cause  to  be  inserted,  following  the 
statement  as  to  reserve  price,  their  remarks  and  observations, 
having  for  their  object  the  modification  of  the  said  particulars  and 
conditions.  This  time  having  elapsed,  they  shall  be  barred  from 
suggesting  alterations  and  from  making  remarks  or  observations 
in  regard  thereto. 

Art.  695.  On  the  day  set  out  in  the  summons  served  upon  the 
execution  debtor  and  the  creditors,  the  Court  shall  give  to  the 
claimant  a  certificate  of  the  reading  and  publication  of  the  par- 
ticulars and  conditions  of  sale,  shall  adjudicate  upon  the  remarks 
and  observations  which  have  been  inserted  therein,  and  shall  fix 
a  day  and  hour  when  the  sale  is  to  be  proceeded  with.  The  time 
to  elapse  between  the  publication  and  the  sale  shall  be  thirty 
days  at  least,  and  sixty  days  at  most.  The  judgment  shall  be 
entered  upon  the  particulars  and  conditions  of  sale  immediately 
after  the  statement  of  reserve  price,  or  the  remarks  and  observa- 
tions of  the  parties  as  the  case  may  be. 

Art.  696.  Forty  days  at  the  earliest,  and  twenty  days  at  the 
latest,  before  the  sale,  the  claimant's  solicitor  shall  cause  to  be 
inserted  in  a  newspaper  published  in  the  department  where  the 
property  is  situate  an  extract  signed  by  him,  and  containing  : 

(1)  The  date  of  the  execution  and  its  entry  on  the  register. 

(2)  The  names,  professions  and  places  of  residence  of  the 
execution  debtor  and  creditor,  and  of  the  solicitor  of  the  latter. 

(3)  Particulars  of  the  property  as  inserted  in  the  statement  of 
particulars  and  conditions  of  sale. 

(4)  The  reserve  price. 

(5)  A  statement  showing  the  Court  in  which  the  execution  pro- 
ceedings are  pending,  and  the  day,  place  and  hour  at  which  the 
sale  will  take  place.  It  shall  also,  in  addition,  be  set  forth 
that  all  persons  on  whose  behalf  inscription  might  be  made 
by  reason  of  their  holding  legal  mortgages  or  charges  shall  be 
obliged  to  come  in  and  cause  such  inscription  to  be  made  before 
the  judgment  directing  the  sale  is  transcribed.  All  judicial 
advertisements  relating  to  the  same  execution  shall  be  inserted  in 
the  same  newspaper. 
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Art.  697.  When,  independently  of  the  insertions  prescribed  by 
the  last  article,  the  claimant,  the  execution  debtor,  or  one  of  the 
inscribed  creditors  considers  it  necessary  that  further  advertise- 
ments should  be  inserted  relating  to  the  sale  through  the  medium 
of  newspapers,  the  President  of  the  Court  in  which  the  sale  is 
proceeding  may,  if  the  value  of  the  property  appears  to  demand 
it,  authorise  such  exceptional  insertion.  The  expenses  incident  to 
this  shall  not  be  allowed  on  taxation  except  in  cases  in  which  this 
authority  has  been  obtained.  The  order  of  the  President  in  this 
connection  shall  not  be  subject  to  review. 

Art.  698.  The  insertion  of  the  advertisements  shall  be  proved 
by  production  of  a  copy  of  the  sheet  of  the  newspaper  contain ia^ 
the  extract  referred  to  in  the  preceding  Article  ;  this  copy  shall 
bear  the  signature  of  the  printer  legalised  by  the  mayor. 

Art.  699.  An  extract  similar  to  that  which  is  prescribed  by 
Article  698  shall  be  printed  in  the  form  of  a  poster,  and  placarded 
up  within  the  same  period  :  (1)  Upon  the  door  of  the  execution 
debtor's  place  of  residence.  (2)  Upon  the  principal  door  of  any 
buildings  taken  in  execution.  (3)  At  the  principal  place  in  the 
commune  within  which  the  execution  debtor  is  ordinarily 
resident,  as  well  as  at  the  principal  place  within  the  commune 
in  which  the  property  seized  is  situate,  and  of  that  in  which  the 
Court  having  charge  of  the  proceedings  relating  to  the  sale  is 
situate.  (4)  Upon  the  outer  door  of  the  municipal  buildings  of 
the  place  of  residence  of  the  execution  debtor,  and  of  the  place 
where  the  property  seized  is  situate.  (5)  At  the  place  where  the 
principal  market  is  held  in  each  of  these  communes,  and  when 
there  is  none,  then  at  the  place  nearest  to  such  two  communes 
within  the  division  of  the  county  in  which  the  principal  market  is 
held.  (6)  Upon  the  principal  door  of  the  Court-house  of  the 
justice  of  the  peace  having  jurisdiction  at  the  place  in  which  the 
buildings  seized  are  situate,  and  if  there  are  no  buildings,  upon 
the  principal  door  of  the  Court-house  of  the  justice  of  the  peace  in 
whose  district  the  greater  portion  of  the  property  seized  is  situate. 
(7)  Upon  the  outer  doors  of  the  Courts  having  jurisdiction,  at  the 
place  of  residence  of  the  execution  debtor  and  of  the  place  in 
which  the  property  is  situate  and  the  sale  is  to  take  place.  The 
bailiff  shall  verify  by  a  minute  of  proceedings  endorsed  upon  a 
copy  of  the  poster  the  affixing  of  the  posters  at  the  places  in 
which  the  law  requires  them  to  be  affixed  without  setting  them 
out  in  detail.  The  minute  of  proceedings  shall  be  countersigned 
by  the  mayor  of  each  of  the  communes  in  which  the  posters  have 
been  affixed. 

Art.  700.  According  to  the  nature  and  importance  of  the 
property  there  may  be  allowed  on  taxation  up  to  500  copies  of  the 
poster,  exclusive  of  the  number  provided  for  by  Article  699. 

Art.  701.  The  costs  of  the  proceedings  shall  be  taxed  by  the 
judge,  and  nothing  can  be  claimed  beyond  the  total  of  the  amount 
allowed  by  him.     Every  agreement  made  to  the  contrary  shall  be 
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null  and  void,  whatever  form  it  may  take.  The  total  amount  so 
allowed  on  taxation  shall  be  publicly  announced  before  the  com- 
mencement of  the  auction,  and  reference  shall  be  made  thereto  in 
the  judgment  of  sale. 

Art.  702.  Upon  the  day  fixed  for  the  sale  the  same  shall  be 
proceeded  with  upon  the  application  of  the  claimant,  and  failing 
him,  upon  that  of  one  of  the  inscribed  creditors. 

Art.  703.  The  sale  may,  however,  be  delayed  upon  the  applica- 
tion of  the  claimant,  of  one  of  the  inscribed  creditors,  or  of  the 
execution  debtor,  but  only  in  cases  of  emergency  which  must  be 
duly  made  out.  The  judgment  directing  the  postponement  shall 
fix  a  fresh  day  for  the  sale  to  take  place,  not  less  than  fifteen  nor 
more  than  sixty  days  later,  and  such  judgment  is  not  subject  to 
review. 

Art.  704.  In  this  case  the  sale  shall  be  advertised  at  least 
eight  days  before  taking  place  by  insertions  in  the  newspapers 
and  by  posters,  in  conformity  with  Articles  696  and  699. 

Art.  705.  The  bids  shall  be  made  through  the  medium  of 
solicitors  and  at  a  sitting  of  the  Court.  As  soon  as  the  auction  is 
commenced  candles  shall  be  lit  immediately  after  one  another, 
such  candles  being  so  prepared  tnat  they  last  about  one  minute 
each.  Each  bidder  shall  be  released  from  the  consequences  of  his 
bid  directly  the  same  is  followed  by  another  bid,  even  although 
this  last  may  be  declared  null  and  void. 

Art.  706.  The  sale  shall  not  be  made  until  three  candles  lit 
one  after  the  other  have  burnt  out.  If  bids  do  not  continue 
to  be  made  during  the  period  whilst  such  candles  last,  the 
claimant  shall  be  declared  the  purchaser  at  the  reserve  price. 
If  the  bidding  continues  whilst  one  of  the  three  candles  is  still 
burning,  the  sale  shall  not  be  made  until  after  two  candles  have 
burned  out  without  any  fresh  bids  being  made  whilst  they  have 
lasted. 

Art.  707.  The  solicitor  of  the  last  bidder  shall  be  bound 
within  three  days  of  the  sale  to  furnish  the  name  of  the  purchaser, 
and  to  produce  his  acceptance  of  the  purchase  made  for  him,  or, 
failing  this,  to  produce  his  authority,  which  shall  be  annexed  to 
the  minute  of  his  declaration  ;  should  he  fail  to  do  this,  he  shall 
himself  be  taken  to  be  the  purchaser  without  prejudice  to  the 
provisions  of  Article  711. 

Art.  708.  Ajiy  person  may,  within  eight  days  of  the  sale,  make 
through  the  medium  of  a  solicitor  an  increased  bid,  provided  that 
the  same  be  at  least  one-sixth  of  the  total  price  realised  at  the 
sale. 

Art.  709.  This  increased  bid  shall  be  made  at  the  Registry 
of  the  Court  in  which  the  sale  has  proceeded  ;  it  shall  con- 
tain the  appointment  of  a  solicitor,  and  shall  not  be  allowed  to  be 
retracted  ;  notice  thereof  must  be  given  by  the  person  making  the 
increased  bid  within  three  days  to  the  solicitors  to  the  purchaser. 
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the  claimant  and  the  execution  debtor,  if  he  has  appointed  a 
solicitor,  without,  however,  it  being  necessary  to  serve  an  execution 
debtor  who  has  appointed  no  solicitor  personally  or  by  leaving  the 
notice  at  his  place  of  abode.  The  notice  shall  be  a  simple  one, 
and  shall  require  the  person  served  to  attend  the  sitting  of  the 
Court  to  be  held  next  after  the  expiration  of  fifteen  days  without 
the  necessity  for  any  other  proceedings.  The  particulars  of  the 
day  on  which  the  sale  took  place  shall  be  given  in  the  maaner 
provided  by  Articles  69fi  and  699.  If  the  person  making  the 
increased  bid  does  not  give  notice  thereof  within  the  time  fixed 
above,  the  claimant,  or  any  inscribed  creditor,  or  the  execution 
debtor  may  do  so  within  three  days  of  the  expiry  of  such  period, 
in  default  of  which  the  increased  bid  shall  be  null  and  of  no  effect 
without  any  order  to  that  effect  being  necessary. 

Akt.  710.  Upon  the  day  appointed  a  fresh  auction  shall  be 
held,  at  which  any  person  shall  be  at  liberty  to  bid.  If  no  bidders 
attend,  the  person  making  the  increased  bid  shall  be  declared  the 
purchaser  ;  and,  in  case  he  should  fail  to  complete  his  purchase, 
he  shall  be  liable  in  respect  of  the  amount  by  which  his  increased 
bid  exceeds  the  sale  price,  even  to  the  point  of  being  liable 
to  imprisonment  in  the  event  of  non-payment.  When  a  second 
sale  has  taken  place  after  the  increased  bid  above  referred  to, 
no  further  sale  shall  be  allowed. 

Art.  711.  Solicitors  shall  not  be  at  liberty  to  bid  on  behalf  of 
members  of  the  Court  before  which  the  sale  is  proceeding  under 
penalty  of  the  sale  or  the  bid  being  void,  and  of  their  being  held 
liable  in  damages.  They  shall  not  be  at  liberty  under  the  same 
penalties  to  bid  on  behalf  of  the  judgment  debtor  or  of  persons 
who  are  notoriously  insolvent.  The  claimant's  solicitor  shall  not 
be  at  liberty  to  purchase  on  his  own  behalf,  nor  shall  he  be 
at  liberty  to  make  an  increased  bid  under  penalty  of  the  sale  or 
the  increased  bid  being  void,  and  to  his  being  held  liable  in 
damages  to  all  parties  affected. 

Art.  712.  The  judgment  of  sale  shall  consist  of  nothing  but  a 
copy  of  the  particulars  and  conditions  of  sale  prepared  in 
accordance  with  the  provisions  of  Article  690  ;  it  shall  recite  the 
titles  of  the  judgments  and  of  the  notice  to  satisfy  the  claim 
with  which  the  same  conclude,  with  a  notice  requiring  the  execu- 
tion debtor  to  give  up  possession  immediately  after  notice  to  him 
of  the  judgment  under  penalty  of  having  the  same  enforced 
against  him  even  by  arrest  and  imprisonment. 

Art.  713.  The  judgment  of  sale  shall  not  be  delivered  out  to 
the  purchaser  except  upon  condition  of  his  giving  proof  at  the 
Registry  of  having  paid  the  ordinary  costs  of  suit  and  complied 
with  the  terms  of  the  particulars  and  conditions  of  sale,  both  of 
which  conditions  must  be  observed  and  complied  with  before 
such  delivery  out.  The  receipt  and  the  vouchers  shall  remain 
annexed  to  the  minute  of  the  judgment  and  shall  be  copied 
ai  the  end  of  the  document  of  sale.     Failing  compliance  by  the 
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purchaAer  with  these  conditions  within  twenty  days  of  the  sale,  he 
shall  be  forced  to  carry  out  the  same  in  the  same  manner  as  is 
hereinafter  provided  in  the  case  of  a  person  making  a  final  bid  at 
an  auction  and  failing  to  complete  his  purchase,  without  prejudice 
to  other  remedies  against  him. 

Art.  714.  Extraordinary  costs  of  suit  shall  be  payable  as  an 
addition  to  the  purchase  money  when  it  has  been  so  ordered  in  the 
judgment. 

Art.  715.  The  formalities  and  periods  of  time  provided  for  by 
Articles  673,  674,  675,  676,  677,  678,  690,  691,  692,  693,  694, 
696,  698,  699,  704,  705,  706,  709,  paragraphs  1  and  3,  shall  be 
observed  and  allowed  to  elapse  under  penalty  of  the  whole  of  the 
proceedings  being  null  and  void.  If  the  proceedings  have  been 
declared  void  by  reason  of  failure  to  properly  describe  one  or  more 
of  the  properties  included  in  the  execution,  the  same  shall  not  of 
necessity  render  the  same  void,  so  far  as  regards  the  other  proper- 
ties included  therein.  The  avoidance  of  proceedings  provided 
for  herein  may  be  applied  for  by  all  persons  who  are  interested 
therein. 

Art.  716.  The  judgment  of  sale  shall  not  be  served  upon  any- 
body except  the  execution  debtor,  either  personally  or  by  leaving 
the  same  at  his  place  of  abode.  A  summary  note  of  the  judgment 
of  sale  shall  be  made  in  the  margin  of  the  entry  in  the  register 
relating  to  the  execution,  by  or  on  behalf  of  the  purchaser. 

Art.  717.  The  sale  shall  only  confer  upon  the  purchaser  such 
rights  as  belong  to  the  judgment  debtor.  Provided,  nevertheless, 
that  the  possession  of  the  purchaser  shall  not  be  interfered  with 
by  any  claim  to  set  aside  the  judgment  based  upon  default  in  pay- 
ment  of  the  price  at  which  prior  sales  may  have  been  made,  at 
least  unless  before  the  sale  such  claim  has  been  filed  in  the 
Registry  of  the  Court  in  which  the  proceedings  are  pending.  If 
the  claim  has  been  filed  in  due  time,  the  sale  shall  be  stayed  and 
the  Court,  upon  the  application  of  the  claimant  or  of  any  inscribed 
creditor,  shall  fix  a  time  within  which  the  seller  is  bound  to 
bring  his  application  for  rescission  to  a  hearing.  The  claimant 
shall  be  at  liberty  to  take  part  in  these  proceedings.  When  such 
time  has  expired  without  the  claim  for  rescission  having  been 
definitely  disposed  of  the  sale  shall  proceed  without  regard  thereto  ; 
provided,  nevertheless,  that  for  reasons  of  a  grave  nature,  satis- 
factorily proved,  the  Court  shall  not  have  granted  a  further  stay 
for  the  purpose  of  enabling  the  proceedings  for  rescission  to  be 
brought  to  a  hearing.  If  by  reason  of  failure  by  the  seller  to 
carry  out  the  Court's  orders,  the  sale  shall  have  taken  place  before 
judgment  has  been  given  in  the  proceedings  for  rescission,  the 
purchaser  shall  not  be  proceeded  against  in  respect  of  the  rights  of 
prior  sellers,  but  these  latter  must  prove  their  claims,  if  they  have 
any,  against  the  proceeds  of  sale,  according  to  the  order  in  which 
the  same  has  to  be  distributed.  The  judgment  of  sale  duly 
transcribed  shall  supersede  and  wipe  out  all  mortgages  and  the 
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creditors  shall  thereafter  claim  only  against  the  proceeds  of  sale. 
Creditors  holding  legal  mortgages  who  have  not  caused  the 
same  to  be  inscribed  before  the  entry  upon  the  register  of  the 
judgment  of  sale,  shall  not  retain,  as  of  right,  their  preferential 
claim  against  the  proceeds  of  sale,  except  subject  to  the  condition 
of  being  bound  to  produce  their  titles  before  the  expiration  of  the 
time  prescribed  by  Article  754  ;  in  cases  in  which  the  order  of  dis- 
tribution has  been  judicially  laid  down,  and  to  assert  their  rights 
before  the  order  of  distribution  is  settled,  provided  such  order  of 
distribution  is  settled  out  of  Court  in  accordance  with  the  pro- 
visions of  Articles  751  and  752. 


{IN  BELGIUM.)     TITLE    XIII. 

Incidental     Matters    Connected     with     Proceedings 
Relating  to  Execution  against  Immovables. 

(Law  of  15th  August,  1854.^ 

chapter   III. 

Art.  55  (718).  Every  incidental  application  in  proceedings 
relating  to  an  execution  against  immovables  shall  be  commenced 
by  an  application  signed  by  a  solicitor  setting  out  the  grounds  and 
conclusions  of  law.  This  claim  shall  be  initiated  so  far  as  regards 
all  persons  who  are  not  represented  by  a  solicitor  in  the  proceeding 
by  a  writ  having  an  eight-day  return,  no  further  time  being 
allowed  on  account  of  distance,  unless  it  be  in  cases  provided  for 
by  Article  62  and  without  the  preliminary  of  reconciliation. 

Such  claims  shall  be  adjudicated  upon  as  summary  and  urgent. 
Notice  of  them  shall  be  served  upon  the  proper  official  of  the 
Minist^re  Public. 

Art.  56  (719).  If  two  execution  creditors  have  caused  their 
writs  of  execution  issued  against  different  properties,  proceeding 
before  the  same  Court,  to  be  entered  on  the  register,  their  actions 
shall  be  consolidated  upon  the  application  of  the  more  vigilant 
party  or  even  by  the  Court  itself,  and  shall  be  carried  on  by  the 
Arst  execution  creditor.  The  consolidation  shall  be  ordered,  even 
although  one  of  the  executions  may  be  for  a  larger  amount  than 
the  other,  but  in  no  case  shall  it  be  applied  for  or  ordered  after 
the  filing  of  the  particulars  and  conditions  of  sale  relating  to  either 
of  the  executions  except  by  consent  of  all  parties.  In  case  the 
rights  of  the  parties  shall  be  equal,  the  solicitor  who  represents 
the  holder  of  the  document  of  title  which  is  the  earlier  in  date, 
shall  have  the  carriage  of  the  proceedings,  and  if  they  are  of  even 
date  then  the  older  of  the  two  solicitors  shall  have  such  carriage. 

Art.  57  (720).  If  a  second  writ  of  execution  presented  for 
registration  is  for  a  greater  amount  than  an  earlier  one,  it  shall  be 
transcribed  in  respect  of  the  property  not  included  in  the  first 
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execution,  and  the  second  execution  creditor  shall  be  bound  to  give 
notice  thereof  to  the  first,  who  carries  on  the  proceedings  in  respect 
of  the  two  executions  if  they  are  at  the  same  stage  ;  if  not,  he 
shall  stay  the  earlier  and  proceed  with  the  latter,  until  the  two 
have  reached  the  same  stage,  when  they  shall  be  consolidated  into 
one  suit,  and  be  tried  in  the  Court  in  which  the  proceedings 
relating  to  the  first  execution  are  pending. 

Art.  58  (721).  Should  the  creditor  levying  fail  to  proceed 
upon  the  second  execution,  of  which  he  has  received  notice  in 
accordance  with  the  provisions  of  the  last  preceding  Article,  the 
second  execution  creditor  may,  by  a  simple  notice,  apply  that 
carriage  of  the  proceedings  be  given  to  him. 

Art.  59  (722).  Carriage  of  proceedings  may  also  be  applied  for 
by  the  second  execution  creditor  in  case  of  fraud,  collusion  or 
negligence  without  prejudice  ;  in  cases  of  collusion  or  fraud  to 
the  remedy  in  damages  to  any  persons  in  whose  favour  the  same 
may  arise.  There  shall  be  negligence  on  the  part  of  the  claimant 
when  he  fails  to  comply  with  the  rules  of  procedure  or  when  he 
has  failed  to  take  a  necessary  step  within  the  time  provided. 

Art.  60  (724).  The  party  from  whom  carriage  of  proceedings  is 
taken,  shall  personally  pay  the  costs  of  the  necessary  proceedings 
to  bring  this  about. 

The  claimant  against  whom  such  an  order  has  been  made, 
shall  hand  over  to  the  party  to  whom  the  carriage  is  given,  the 
cause  papers,  upon  his  receipt ;  he  shall  not  be  repaid  his  costs  of 
suit  until  after  the  sale. 

Art.  61  (725).  When  an  execution  against  immovables  has 
been  struck  out,  the  more  vigilant  of  the  subsequent  execution 
creditors  shall  be  at  liberty  to  proceed  upon  his  writ,  although  he 
may  not.  in  fact,  have  been  the  first  to  present  his  writ  for 
registration. 

Art.  62  (727).  The  application  for  leave  to  withdraw  the 
execution  in  respect  of  the  whole  or  part  of  the  property  taken 
in  execution  shall  be  made  against  the  execution  debtor,  against 
the  execution  creditor,  against  the  earliest  of  the  inscribed  creditors, 
and  if  this  last  is  the  claimant,  against  the  creditor  whose  inscrip- 
tion was  next  in  order  of  date. 

This  action  may  be  commenced  by  writ  against  such  persons  as 
are  not  represented  by  solicitors  in  the  suit  and  may  be  served  by 
leaving  the  same  at  such  creditor's  address  for  service  given  in  his 
inscription  praecipe. 

If  the  execution  debtor  has  not  appointed  a  solicitor  in 
the  suit,  the  time  prescribed  for  appearance  shall  be  extended  by 
one  day  for  every  five  myriametres  of  distance  between  his  place 
of  abode  and  the  place  in  which  the  Court  sits,  without  giving  any 
right  for  this  time  extension  to  tiike  effect  in  favour  of  a  person 
who  is  resident  out«ide  Belgian  territory. 

No  consolidation  judgment  shall  be  taken,  and  persons  failing  to 
appear  shall  not  be  re-summoned. 
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Art.  63.  If  the  application  for  leave  to  withdraw  is  subsequent 
to  the  judgment  which  deals  with  the  validity  of  the  execution^ 
notice  thereof  shall  be  given  or  a  declaration  to  that  effect 
made  to  the  notary,  who  shall  make  a  note  of  it  at  the  foot 
of  the  particulars  and  conditions  of  sale,  and  stay  all  further 
proceedings.  The  Court  shall  adjudicate  upon  the  matter,  settling 
the  rights  of  all  parties,  and  the  application  shall  be  treated  as 
urgent,  and  in  case  of  need  a  fresh  date  shall  be  fixed  for  the  sale 
in  accordance  with  the  provisions  of  Article  32  hereof. 

Art  64  (728).  The  application  for  leave  to  withdraw  shall  set 
out  particulars  of  the  documents  supporting  the  claim,  which  shall 
be  deposited  in  the  Registry,  and  the  date  on  which  the  deposit 
was  made. 

Art.  65  (729).  If  the  application  for  leave  to  withdraw  only 
has  reference  to  a  portion  of  the  immovables  taken  in  execution, 
the  proceedings  shall  be  continued  in  spite  thereof,  so  far  as  regards 
the  remainder  of  the  property  seized. 

Provided,  nevertheless,  that  the  judges  may,  upon  the  applica- 
tion of  any  party  interested,  order  a  stay  in  respect  of  the  whole. 

Art.  66  (733).  Any  grounds  in  favour  of  showing  that  the  pro- 
ceedings are  bad  for  want  of  form,  or  are  barred  on  account  of 
being  out  of  time,  must  be  set  up  under  penalty  of  being  ignored 
before  the  close  of  the  pleadings  in  the  proceedings  having  reference 
to  the  question  of  validity  of  the  execution. 

If  the  same  are  given  effect  to  the  suit  may  be  recommenced  as 
from  the  last  valid  proceeding,  and  the  time  within  which  sub- 
sequent steps  must  be  taken  shall  date  from  the  judgment  or 
order  which  definitely  pronounced  upon  the  question  of  nullity. 

Art.  67.  The  grounds  for  claiming  nullity,  or  that  a  step  was 
barred  as  out  of  time  in  respect  of  the  earlier  stages  in  the  action 
after  the  judgment  on  the  question  of  validity,  shall  be  set  up, 
under  the  same  penalty  of  being  ignored,  at  latest  eight  dsLys 
before  the  sale. 

The  application  shall  be  made  by  notice  to  be  served  upon  the 
notary  having  charge  of  the  sale  ;  notice  thereof  shall  also  be 
served  upon  the  solicitor  to  the  claimant  with  an  appointment  for 
the  next  sitting  of  the  Court.  It  shall  then  and  there  be  dealt 
with,  all  other  proceedings  meanwhile  being  stayed.  If  the 
grounds  set  up  are  well  founded,  the  Court  shall  quash  all  the 
proceedings  taken  since  the  judgment  in  regard  to  validity,  and 
shall  give  leave  for  the  same  to  be  taken  again  ad  from  the 
judgment. 

If  the  same  are  found  to  be  ill-founded,  the  sale  shall  be  pro- 
ceeded with,  it  not  being  necessary  to  serve  notice  of  the  judgment, 
and  upon  a  simple  certificate  unregistered,  to  be  given  out  without 
charge  by  the  Registrar  certifying  the  existence  of  the  judgment 
which  decides  that  the  grounds  set  up  were  insufficient. 

In  cases  provided  for  by  the  last  two  preceding  paragraphs,  the 
Court  shall  fix,  if  circumstances  permit,  a  fresh  period  of  time  in 
accordance  with  Article  32  hereof. 
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Art.  68.  If  after  the  judgment  directing  the  sale  has  been 
given,  difficulties  arise  in  regard  to  its  execution  between  the 
parties,  the  same  shall  be  adjudicated  upon  by  the  Judge  sitting 
as  referee. 

Art.  69.  No  judgment  by  default  in  matters  relating  to  execu- 
tions against  immovables  shall  be  subject  to  opposition. 

The  following  shall  not  be  liable  to  be  attacked  by  means  of 
appeal : 

(1)  Judgments  deciding  upon  applications  to  take  the  conduct 
of  proceedings  out  of  the  hands  of  a  claimant,  unless  the  same 
have  been  taken  on  the  ground  of  collusion  or  fraud. 

(2)  Judgments  ordering  a  stay  of  proceedings. 

(3)  Judgments  deciding  upon  the  question  of  nullity  of  pro- 
ceedings prior  in  date  to  the  judgment  decreeing  validity. 

(4)  Orders  of  a  referee  made  in  regard  to  difficulties  which  have 
arisen  in  the  course  of  executions. 

Art.  70.  Appeals  against  all  other  judgments  shall  not  be  enter- 
tained if  they  are  brought  later  than  eight  days  dating  from  notice 
to  the  solicitor,  or  if  no  solicitor  has  been  appointed,  from  the  date 
of  personal  service  or  service  by  leaving  the  same  at  the  place  of 
abode  of  the  person  affected,  or  at  his  address  for  service. 

The  time  for  giving  notice  shall  be  extended  by  one  day  for 
every  five  myriametres  of  distance,  in  accordance  with  the  pro- 
visions of  Article  62,  if  the  subject  of  the  judgment  is  an  application 
for  leave  to  withdraw. 

The  Court  shall  adjudicate  upon  the  appeal  within  fifteen  days. 

Default  orders  shall  not  be  subject  to  opposition. 

Art.  71.  Notice  of  appeal  shall  be  served  at  the  place  of 
residence  of  the  solicitor,  or  if  none  be  appointed,  at  the  place  of 
residem;e  or  address  for  service  of  the  respondent.  It  shall  be 
entered  within  the  same  period  of  eight  days  upon  the  register 
referred  to  in  Article  163  of  the  Code  of  Civil  Procedure.  The 
execution  debtor  shall  not  upon  the  hearing  of  the  appeal  be 
allowed  to  urge  any  grounds  which  were  not  put  forward  in  the 
Court  of  First  Instance.  The  notice  of  appeal  shall  set  forth  the 
grounds  thereof  ;  the  whole  under  penalty  of  the  proceeding  being 
void. 

Art.  72.  Every  judgment  given  in  regard  to  executions  against 
immovables  between  the  execution  creditor  and  debtor,  and  which 
is  subject  to  appeal  under  the  terms  of  the  present  law,  shall  be 
treated  as  a  final  judgment  if  the  income  arising  from  the  immov- 
ables, the  subject  of  the  proceedings  to  be  determined  either  by 
the  rent  payable,  the  terms  of  the  lease,  or  the  amount  stated  in 
the  book  of  valuation  for  the  Ordnance  Survey,  does  not  exceed 
seventy-five  francs. 

Art.  73  (737).  On  failure  by  the  purchaser  to  give  the  proofs 
prescribed  by  Article  60,  or  to  carry  out  the  terms  and  conditions 
of  sale,  the  property  shall  be  resold,  the  price  at  which  it  was  sold 
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being  taken  as  the  upset  price,  before  the  same  notary,  without 
prejudice  to  any  other  legal  remedies  which  may  be  available. 

Art.  74  (738).  If  the  second  sale  referred  to  above  is  pro- 
ceeded with  before  the  delivery  out  of  the  minute  of  proceedings 
relating  to  the  first  sale,  the  person  proceeding  with  such  second  sale 
shall  obtain  from  the  notary  a  certificate  showing  that  the  purchaser 
has  failed  to  give  the  proofs  and  to  comply  with  the  conditions 
necessary  to  the  completion  of  his  purchase.  Should  there  be  any 
objection  to  the  giving  of  this  certificate,  the  matter  shall  be  dealt 
with  and  decided  upon  by  means  of  a  reference,  without  appeal, 
upon  the  application  of  the  most  vigilant  party. 

If  the  second  sale  is  proceeded  with  owing  to  failure  to  comply 
with  the  conditions  of  sale  after  delivery  of  the  minute  of  pro- 
ceedings, the  claimant  shall  be  bound  to  prove  that  notice  has  been 
given  to  the  purchaser  requiring  him  to  comply  with  the  conditions 
of  sale  under  penalty  of  the  property  purchased  by  him  being 
resold  at  his  risk. 

Art.  75.  Upon  the  application  of  the  claimant,  to  which  shall 
be  annexed  either  such  certificate  or  proof  of  notice  to  the  pur- 
chaser of  liability  to  re-sale  as  shown  above,  the  President  shall 
make  an  order  fixing  a  day  for  the  fresh  sale,  having  due  regard  to 
allowing  the  periods  of  time  referred  to  in  Article  80  hereof  to 
elapse. 

By  virtue  of  such  order,  fresh  auction  bills  shall  be  posted  up 
and  advertisements  inserted  in  the  manner  prescribed  above. 
These  auction  bills  shall  set  out  as  additional  matter  the  name 
and  address  of  the  person  who  failed  to  complete  his  purchase  at 
the  first  auction,  the  price  at  which  the  sale  was  made,  and  the 
place,  the  day,  and  the  hour  at  which  the  second  sale  will  take 
place,  upon  the  particulars  and  conditions  of  sale  used  at  the 
previous  auction. 

The  time  to  elapse  between  the  fresh  posting  of  bills  and  inser- 
tion of  advertisements  and  the  sale,  shall  be  ten  days  at  least. 

Art.  76.  Fifteen  days  at  least  before  the  second  sale,  notice  thereof 
shall  be  given  to  the  purchaser  at  the  previous  sale,  the  inscribed 
creditors,  the  creditors  who  have  caused  their  notices  to  satisfy 
their  claims  to  be  entered  on  the  register,  and  the  execution 
debtor,  stating  the  place,  the  date,  and  the  hour  of  the  sale,  such 
notice  being  left  at  the  place  of  abode  of  their  solicitors,  and  if 
they  are  not  represented,  then  at  their  own  places  of  residence  or 
addresses  for  service  set  out  in  their  preecipes  of  inscription,  or 
their  notices  to  satisfy  their  claims,  but  no  additional  time  shall  be 
allowed  on  account  of  distance. 

Art.  77  (743).  If  the  purchaser  at  the  first  sale  is  able  to  prove 
that  he  has  complied  with  the  conditions  of  sale,  and  has  deposited 
a  certain  sura  of  money  to  be  settled  by  the  President  of  the 
Court  as  the  costs  of  the  preparations  for  the  second  sale,  such 
second  sale  shall  not  be  proceeded  with. 
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Art.  78.  The  procedure  and  periods  of  time  provided  for  in 
Articles  74 — 76,  shall  be  strictly  observed  under  penalty  of  the 
proceedings  being  invalid. 

The  grounds  for  setting  up  invalidity  shall  be  put  forward  and 
adjudicated  upon  as  provided  by  Article  67  hereof. 

No  opposition  against  judgments  by  default  in  matters  apper- 
taining to  a  second  sale  directed  in  the  circumstances  mentioned 
above  shall  be  entertained. 

There  shall  be  observed  under  penalty  of  invalidity  at  the  time 
of  adjudication,  upon  an  application  for  a  re-sale  by  reason  of  the 
first  purchaser  having  failed  to  complete,  the  provisions  of 
Articles  44  and  45  of  the  present  law. 

Articles  46,  47,  48,  49  and  50  shall  also  be  applicable  to  such 
sale. 

Art.  79  (744).  The  purchaser  at  the  original  auction  who  has 
failed  to  complete  his  purchase  shall  be  liable,  even  under  penalty 
of  arrest,  to  pay  the  difference  between  the  price  at  which  he 
agreed  to  purchase  and  that  realised  at  the  second  sale,  without, 
however,  his  having  any  claim  for  any  excess  realised  over 
and  above  such  price  should  there  be  any.  Such  excess  shall 
be  paid  to  the  creditors,  or  if  the  creditors  are  not  interested  in  it, 
to  the  debtor. 

Art.  80.  When  by  reason  of  an  interlocutory  application,  or 
owing  to  any  other  cause,  the  sale  is  delayed,  fresh  notice 
thereof  shall  be  given  under  an  order  to  be  made  by  the 
President  of  the  Court  of  First  Instance,  and  which  may  be 
put  into  force  immediately,  without  notice  thereof  having  to  be 
served,  without  appeal,  fixing  the  date  of  sale.  Fifteen  days  at 
least,  and  thirty  days  at  most,  must  elapse  between  such  order  and 
the  sale. 

Notice  of  the  sale  shall  be  published  by  means  of  auction  bills 
and  advertisements  in  the  newspapers  as  provided  by  Articles  39 
and  40. 

Art.  81.  The  death  or  change  of  status  of  the  claimant  or  of 
the  debtor  arising  since  the  judgment  declaring  the  validity  of  the 
execution  shall  not  stop  the  sale  being  proceeded  with. 

Art,  82  (747).  When  an  immovable  has  actually  been  taken  in 
execution,  and  the  writ  of  execution  transcribed,  all  persons 
interested  shall  be  at  liberty,  if  they  are  of  full  age  and  of  legal 
capacity,  to  have  the  judicial  sale  converted  into  a  voluntary  one. 

The  only  persons  who  shall  be  taken  to  have  the  necessary 
interest  before  the  issue  of  the  summons  to  creditors  prescribed  by 
Article  33,  shall  be  the  claimant,  the  execution  debtor  and  those 
who  have  caused  notice  to  satisfy  their  debts  to  be  entered 
upon  the  register,  and  after  such  summons  the  latter  and  all  the 
inscribed  creditors. 

Art.  83.  In  order  to  bring  about  the  conversion  above  referred 
to,  the  persons  interested  shall  make  an  application  to  the  President 
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of  the  Court  in  the  district  of  which  the  property  is  situate,  who 
shall  make  an  order  for  the  sale  and  settle  the  method  thereof, 
and  as  to  the  publicity  to  be  given  to  it,  shall  appoint  a  notary 
to  have  the  conduct  of  it,  and  shall  fix  the  time  within  which 
the  same  is  to  take  place. 

The  inscribed  creditors  and  those  who  have  caused  notice  to 
satisfy  their  claims  to  be  entered  upon  the  register,  must  be  served 
with  summonses  at  least  fifteen  days  before  the  sale,  to  appear 
thereat  if  they  so  desire,  to  safeguard  their  rights. 

This  order  of  the  President  shall  neither  be  subject  to  opposition 
nor  to  appeal. 

Art.  84.  If  a  portion  only  of  an  entire  property  has  been  seized 
under  an  execution,  the  debtor  shall  be  at  liberty  to  claim  that  the 
remainder  thereof  be  included  in  the  same  sale. 

Art.  85  (748).  The  following  shall  be  at  liberty  to  make  the 
same  applications  or  to  have  themselves  made  parties  to  the 
proceedings,  viz.  : 

The  guardian  of  a  minor  or  of  a  person  deprived  of  control  over 
his  affairs,  and  the  provisional  administrator  of  a  person  placed  in 
a  lunatic  asylum  by  virtue  of  a  special  authority  given  by  a  family 
council  which  is  not  subject  to  the  necessity  of  judicial  ratification: 

An  emancipated  minor  aided  by  his  curator  ; 

And  generally  all  legal  administrators  of  the  goods  of  others. 

Art.  86.  If,  after  the  order  of  conversion,  a  change  in  the 
status  of  the  parties  supervenes,  owing  to  death,  bankruptcy,  or 
otherwise,  the  order  shall  nevertheless  be  carried  into  effect. 

Art.  87.  Within  eight  days  of  the  order  of  conversion  a  sum- 
mary note  thereof  shall  be  entered  by  the  claimant  in  the  margin 
of  the  entry  upon  the  register  of  the  writ  of  execution. 

Crops  which,  for  purposes  of  distribution,  have  been  converted 
into  immovables  in  accordance  with  the  provisions  of  Article  23. 
shall  preserve  this  character  without  prejudice  to  the  claimant's 
right  as  to  rents  and  farming  contributions  to  bring  himself  within 
the  provisions  of  Article  26. 

Articles  24,  25,  and  27  shall  still  be  applicable. 

Art.  88.  When  the  conversion  has  been  decreed  after  the  sum- 
monses have  been  served  as  provided  by  Article  33,  and  the 
carrying  out  of  the  provisions  of  Article  35  (1),  the  sale  shall 
bring  about  the  same  result  as  though  it  had  been  made  under  an 
execution  against  immovables. 

Art.  89.  When  there  is  a  judgment  anterior  in  date  to  the 
entry  upon  the  register  of  the  writ  of  execution  ordering  the 
sale  of  the  immovables  taken  in  execution,  either  by  virtue  of  the 
Law  of  12th  June,  1816,  or  of  Articles  970  to  1001  of  the  Code 
of  Civil  Procedure,  or  Article  564  and  the  following  Articles  of 
the  Commercial  Code  (Law  of  18th  April,  1851),  or  in  any  other 
case  in  which  immovables  are  sold  by  auction  under  a  judicial 
decree,  the  execution  debtor  may,  after  such  entry  upon  the 
register,   summon    the   execution    creditor  to   appear  before   the 
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President  of  the  Court  of  the  place  where  the  property  is  situate, 
sitting  as  referee  upon  the  hearing  of  an  application,  that  proceed- 
ings may  be  stayed  for  such  length  of  time  as  may  be  fixed  by 
him  ;  all  matters  meanwhile  remaining  in  statu  quo^  such  time 
however  shall  not  exceed  two  months. 

If,  after  the  expiry  of  the  time  fixed,  the  sale  shall  not  have 
taken  place  under  the  judgment  which  ordered  it,  the  execution 
creditor  may  proceed  therewith  without  the  necessity  of  obtaining 
any  further  order. 

The  order  made  on  the  reference  shall  not  be  susceptible  of 
being  appealed  against. 

Art.  90.  It  shall  be  permissible  to  provide  in  agreements  that 
in  default  of  performance  of  the  obligations  undertaken  towards 
him,  a  seoured  creditor  or  one  holding  a  mortgage  may  sell  his  secu- 
rity by  private  treaty  if  he  is  the  first  to  inscribe  his  debt,  and  if 
agreement  to  make  the  same  executory  has  been  made  public  by 
inscription  (registration),  the  sale  shall  take  place  at  auction  before 
a  notary  to  be  appointed  upon  application  to  the  President  of  the 
Court  of  the  place  where  the  property  is  situate. 

It  must  be  preceded  by  a  notice  requiring  payment  of  the  sum 
due  within  thirty  days.  If  the  creditor  allows  six  months  to 
elapse  between  such  notice  and  the  sale,  he  must  give  a  fresh 
notice  to  the  like  effect. 

Art.  91.  The  particulars  and  conditions  of  sale  prepared  by  the 
notary  shall  set  forth  the  date  of  the  sale,  and  shall  provide  that 
the  proceeds  of  sale  are  to  be  applied  for  the  benefit  of  the  creditors 
who  have  registered  their  debts.  Such  creditors,  or  those  of  them 
who  have  caused  their  notices  requiring  payment  to  be  entered 
upon  the  register,  and  the  debtor,  shall  be  summoned  fifteen  days 
before  the  sale  to  inspect  and  take  cognizance  of  the  contents  of 
the  particulars  and  conditions  of  sale,  and  to  take  part  in  the 
auction  if  they  so  desire. 

If  there  is  any  litigation  pending  in  regard  to  the  matter,  the 
notary  shall  stay  all  proceedings  and  shall  remit  the  parties  to 
their  rights  before  the  President  of  the  Court,  sitting  as  a  referee, 
who  shall  give  his  decision  upon  such  question  as  may  have  arisen  ; 
such  decision  not  being  liable  to  opposition  or  appeal  ;  and  whicli 
in  case  of  need  shall  fix  a  fresh  period  of  time  to  elapse  before  the 


A  creditor  who  has  been  summoned  pursuant  to  the  last  pre- 
ceding Article,  and  who  is  at  the  same  time  a  secured  creditor,  and 
entitled  to  bring  an  action  for  rescission,  shall  be  bound  to  exercise 
Buch  rights  before  the  date  fixed  for  the  sale,  under  penalty  of 
being  limited  to  his  security. 

In  the  event  of  advantage  being  taken  of  the  right  of  action  for 
rescission,  the  provisions  of  Article  34  and  the  succeeding  Articles 
sihaW  be  observed. 

Art.  92.  The  provisions  of  Article  23  shall  be  applicable  to 
Hales  held  by  virtue  of  Article  90  from  the  date  of  the  summons 
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directed  to  be  issued  by  Article  91.  The  final  paragraph  of 
Article  25  shall  also  be  applicable. 

The  fact  of  the  property  ha\Tlng  been  knocked  down  to  a  pur- 
chaser must  be  communicated  to  the  debtor,  who  shall  under 
penalty  of  being  barred  from  so  doing  altogether,  bring  his  action 
setting  up  nullity  of  the  proceedings  within  fifteen  days. 

Incidental  proceedings  not  provided  for  in  the  last  two  preceding 
Articles  shall  be  dealt  with  and  adjudicated  upon  in  conformity 
with  the  provisions  of  this  present  chapter. 


(IN  FRANCE.)    TITLE   XIII. 

As  TO  Incidental  Matters  arising  in  Proceedings 
upon  Executions  against  Immovables. 

Art.  718.  Every  incidental  application  arising  in  proceedings 
relating  to  executions  against  immovables  shall  be  commenced  by  a 
simple  notice,  to  be  served  by  and  upon  the  respective  solicitors, 
setting  out  the  grounds  and  the  relief  sought.  These  steps  shall 
be  taken  so  far  as  parties  who  are  not  represented  by  solicitors  are 
concerned  by  a  writ  of  summons  having  an  eight-day  return,  no 
additional  time  being  allowed  by  reason  of  distance,  except  in  cases 
falling  within  Article  726,  and  without  the  preliminary  of  an  attempt 
at  conciliation.  Such  applications  shall  be  conducted  and  adjudi* 
cated  upon  as  summary  proceedings.  All  intervening  judgments 
must  be  based  upon  the  conclusions  arrived  at  by  the  proper  public 
official. 

Art.  719.  If  two  execution  creditors  have  caused  their  two 
executions  to  be  transcribed  in  respect  of  separate  properties, 
and  are  proceeding  to  enforce  them  in  the  same  Court,  their 
actions  shall  be  consolidated  upon  the  application  of  the  more 
vigilant  of  them,  and  shall  be  carried  on  by  the  first  execution 
creditor.  The  consolidation  shall  be  ordered  although  the  one 
execution  may  be  greater  in  amount  than  the  other,  but  it  cannot 
be  applied  for  in  any  case  after  the  deposit  of  the  particulars  and 
conaitions  of  sale  ;  in  case  of  equality  of  right  between  the  two 
creditoi's,  the  proceedings  shall  be  continued  by  the  solicitor  for 
the  party  whose  document  of  title  is  the  earlier  in  date,  and  if  the 
documents  are  of  even  date,  then  by  the  older  of  the  two  solicitors. 

Art.  720.  If  a  second  writ  of  execution,  presented  for  entry 
upon  the  register,  includes  property  not  included  in  the  first,  it 
shall  be  entered  in  respect  of  such  additional  property  not  so 
included,  and  the  second  execution  creditor  must  give  notice 
thereof  to  the  first,  who  shall  carry  on  proceedings  in  regard 
to  both,  provided  they  ai'e  at  the  same  stage  ;  should  this  not 
be  the  case,  he  shall  stay  proceedings  upon  the  first,  and  carry 
on  the  proceedings  upon  the  second  until  it  reaches  the  same  stage 
as  the  first,  when  the  two  shall    be  consolidated,  and  the  suit 
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so  dealt  with  shall  be  brought  on  before  the  Court  in  which  the 
proceedings  in  the  first  execution  are  pending. 

Art.  721.  Should  the  first  execution  creditor  fail  to  carry  on 
the  proceedings  relating  to  the  second  execution,  of  which  he 
has  received  notice  in  accordance  with  the  last  preceding  Article, 
the  second  execution  creditor  shall  be  at  liberty  upon  a  simple 
notice  to  make  application  for  carriage  of  the  proceedings. 

Art.  722.  Carriage  of  proceedings  may  likewise  be  applied  for 
if  there  is  collusion,  fraud,  or  negligence,  with  the  proviso  in  cases 
of  collusion  or  fraud  that  damages  may  also  be  recovered  by  any 
person  entitled  thereto.  Negligence  exists  when  the  claimant  has 
not  complied  with  the  rules  of  procedure,  or  omitted  to  take  a 
necessary  step  within  the  time  provided  therefor. 

Art.  723.  The  party  from  whom  carriage  of  proceedings  is 
taken  shall  be  ordered  to  pay  the  costs  personally.  The  claimant 
against  whom  an  order  has  been  made  depriving  him  of  carriage  of 
proceedings,  shall  be  bound  to  hand  over  the  cause  papers  to  the 
person  to  whom  the  carriage  is  given  upon  his  receipt  ;  he  shall 
not  be  repaid  his  costs  of  the  suit  until  after  the  sale  either  out  of 
the  proceeds  of  sale  or  by  the  purchaser. 

Art.  724.  When  an  execution  against  immovables  has  been 
struck  out,  the  most  vigilant  of  the  subsequent  execution  creditors 
may  proceed  with  the  execution,  although  he  may  not  have  been 
the  first  to  present  his  writ  for  entry  upon  the  register. 

Art.  725.  The  application  to  exclude  from  the  execution  the 
whole  or  a  portion  of  the  property  seized,  shall  be  directed  as  well 
against  the  execution  creditor  as  the  debtor  ;  it  shall  also  be 
directed  against  the  first  inscribed  creditor,  and  shall  be  directed 
to  him  at  the  address  for  service  set  out  in  his  praecipe  of  inscrip- 
tion of  his  debt.  Should  the  execution  debtor  not  have  appointed 
a  solicitor  since  the  proceedings  have  been  pending,  the  time 
within  which  he  must  appear  shall  be  increased  by  one  day  for 
every  five  myriametres  of  distance  between  his  place  of  residence 
and  the  place  where  the  Court  sits,  but  such  time  shall  not  be 
increased  in  favour  of  a  party  whose  place  of  residence  is  outside 
the  continental  territory  of  the  kingdom  (Republic). 

Art.  726.  The  application  to  exclude  any  given  property  from 
the  execution  shall  set  forth  particulai's  of  the  documents  upon 
which  the  title  is  based,  and  the  same  must  be  deposited  in  the 
Registry,  with  a  copy  of  the  certificate  of  such  deposit  having 
been  made. 

Art.  727.  If  the  application  to  exclude  only  has  reference  to  a 
portion  of  the  property  seized,  the  sale  of  the  remainder  of  the 
property  seized  shall  proceed,  notwithstanding  such  application. 
The  Judges  may,  nevertheless,  upon  application  by  the  parties, 
direct  a  stay  of  proceedings  in  regard  to  the  whole.  If  partial 
exclusion  is  ordered,  the  claimant  shall  be  allowed  to  alter  the 
reserve  price  set  forth  in  the  particulars  and  conditions  of  sale. 
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Art.  728.  The  grounds  of  an  application  for  an  order  declaring 
that  any  proceedings  prior  in  date  to  the  publication  of  the  parti- 
culars and  conditions  are  invalid  for  want  of  form  or  substance,  must 
be  stated  and  filed  at  least  three  days  before  such  publication,  under 
penalty  of  being  out  of  time.  If  the  same  are  found  to  be  well- 
founded,  the  proceedings  may  be  recommenced  as  from  the  last 
valid  step,  and  the  times  within  which  the  subsequent  steps  must 
be  taken  shall  run  from  the  date  of  the  judgment  or  order  finally 
adjudicating  upon  the  question  of  invalidity.  If  the  same  are 
found  to  be  ill-founded,  a  certificate  shall  be  contained  in  the  same 
judgment  of  the  due  reading  and  publication  of  the  particulars 
and  conditions  in  conformity  with  Article  695. 

Art.  729.  Applications  having  for  their  object  a  declaration  that 
any  steps  taken  after  the  deposit  of  the  particulars  and  conditions 
are  invalid  shall  be  filed  under  the  like  penalty  as  to  being  out  of 
time  at  latest  three  days  before  the  sale.  On  the  day  fixed  for 
the  sale,  and  immediately  before  the  opening  of  the  auction,  the 
application  in  regard  to  invalidity  shall  be  adjudicated  upon.  If 
the  same  turn  out  to  be  well-founded,  the  Court  shall  annul  the 
proceedings  from  the  date  of  the  judgment  of  publication,  and 
shall  authorise  the  recommencement  of  proceedings  from  the  date 
of  such  judgment,  and  fix  a  fresh  date  for  the  sale.  If  the  same 
are  found  to  be  ill-founded,  the  auction  sale  shall  be  proceeded 
with. 

Art.  730.  The  following  shall  not  be  subject  to  appeal  : 
(1.)  Judgments  taking  away  the  carriage  of  proceedings  from  the 
claimant  unless  the  same  have  been  instituted  on  the  ground  of 
collusion  or  fraud.  (2.)  Those  which,  without  adjudicating  upon 
incidental  matters,  certify  the  due  publication  of  the  particulars 
and  conditions  of  sale,  or  order  the  sale  to  take  place  either 
before  or  after  the  second  auction.  (3.)  Those  which  adjudicate 
upon  questions  of  validity  arising  subsequently  to  the  publication 
of  the  particulars  and  conditions  of  sale. 

Art.  731.  Appeals  lodged  against  any  other  judgments  shall  be 
treated  as  null  and  void  if  the  same  are  filed  later  than  ten  days 
from  notice  served  between  the  solicitors,  or,  if  no  solicitors  have 
been  appointed,  from  personal  service  or  service  by  leaving  the 
same  at  the  residence  or  address  for  service  of  the  person  to  be 
affected.  Such  time  shall  be  increased  by  one  day  for  ever}'  five 
myriametres  of  distance,  in  accordance  with  Article  725,  in  canes 
in  which  the  judgment  has  been  given  upon  an  application  to 
exclude  any  portion  of  the  property  seized.  In  cases  in  which 
there  is  a  right  of  appeal  the  Royal  Court  (Com-t  of  Appeal)  shall 
deal  with  the  matter  within  fifteen  days.  Orders  made  by  default 
shall  not  be  subject  to  opposition. 

Art.  732.  Notice  of  appeal  shall  be  served  at  the  place  of 
residence  of  the  solicitor,  and  if  there  is  no  solicitor  at  the  place 
of  residence  or  address  for  service  of  the  person  to  be  served  : 
notice  thereof  shall  at  the  s;\me  time  be  served  upon  the  Registrar 
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of  the  Court  and  countersigned  by  him.  The  execution  debtor  on 
the  hearing  of  the  appeal  shall  not  be  at  liberty  to  put  forward 
any  grounds  of  which  he  did  not  avail  himself  in  the  Court  of 
First  Instance.  The  notice  of  appeal  most  set  out  the  matters 
complained  of  under  penalty  of  the  same  being  void  and  of 
no  effect. 

Art.  733.  In  default  of  the  purchaser  complying  with  the 
conditions  of  sale  the  property  shall  be  put  up  again  at  his  risk. 

Art.  734.  If  the  second  sale  is  proceeded  with  before 
delivery  of  the  judgment  affirming  the  first  sale,  the  person  pro- 
ceeding with  the  same  shall  cause  to  be  delivered  to  him  by  the 
Registrar  a  certificate  showing  that  the  person  to  whom  the 
property  was  knocked  down  has  not  complied  with  the  terms 
of  the  conditions  of  sale  under  which  the  property  was  sold. 
Should  there  be  any  objection  to  give  the  certificate,  an 
order  shall  be  made  upon  the  application  of  the  most  vigilant 
party  to  that  effect  by  the  President  of  the  Court  sitting  in 
chambers. 

Art.  736.  Upon  this  certificate  and  without  the  necessity  of 
taking  any  judgment,  or  if  the  second  auction  is  proceeded  with 
after  delivery  of  the  judgment  ordering  the  sale  three  days  after 
service  of  a  detailed  statement  showing  particulars  of  the  creditors, 
with  their  debts  and  the  manner  in  which  they  are  classified,  with 
notice  to  satisfy  the  claims,  fresh  posters  shall  be  affixed  and 
advertisements  inserted  in  the  manner  prescribed  above.  Such 
posters  and  advertisements  shall  set  out,  in  addition  to  the  name 
and  place  of  residence  of  the  person  failing  to  complete  his 
purchase,  the  amount  at  which  the  property  was  knocked  down, 
the  reserve  price  fixed  by  the  claimant,  and  the  date  upon  which 
the  fresh  auction  sale  will  take  place,  based  upon  the  conditions  of 
sale  used  for  the  purposes  of  the  first  auction.  The  period  of 
time  necessary  to  be  allowed  to  elapse  between  the  displaying  of 
the  new  posters  and  insertion  of  advertisements  shall  be  fifteen 
days  at  least  and  thirty  days  at  most. 

Art.  736.  Fifteen  days  at  least  before  the  holding  of  the 
auction  notice  shall  be  given  of  the  day  and  hour  on  and  at  which 
the  same  is  to  be  held  to  the  solicitor  of  the  person  who  purchased 
at  the  previous  auction,  and  to  the  execution  debtor  at  the  place 
of  residence  of  his  solicitor,  and  if  he  have  none,  then  at  his  own 
place  of  residence. 

Art.  737.  The  sale  may  be  postponed  in  accordance  with  the 
provisions  of  Article  703,  but  only  upon  the  request  of  the 
claimant. 

Art.  738.  If  the  person  purchasing  at  the  first  auction  is  able 
to  prove  compliance  with  the  conditions  of  sale  and  the  deposit  of 
a  sum  of  money,  to  be  fixed  by  the  President  of  the  Court,  for  the 
expenses  incident  to  the  auction,  the  second  auction  shall  not  be 
proceeded  with. 
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Art.  739.  The  formalities  and  periods  of  time  to  be  allowed  to 
elapse  in  accordance  with  Articles  734,  735,  736,  and  737  shaU  be 
observed  under  penalty  of  the  proceedings  being  null  and  void. 
The  arguments  in  favour  of  a  claim  for  a  declaration  of  nullity 
shall  be  brought  forward  and  adjudicated  upon  as  provided  by 
Article  729.  No  opposition  to  judgments  by  default  in  cases  in 
which  a  second  auction  is  ordered  shall  be  entertained,  and 
judgments  decreeing  nullity  shall  only  be  appealed  against  within 
the  times  and  in  manner  prescribed  by  Articles  731  and  732. 
Articles  705,  706,  707  and  711  shall  be  complied  with  on  a  second 
auction  being  held. 

Art.  740.  The  purchaser  at  the  first  auction  failing  to  complete 
his  purchase  shall  be  bound  under  penalty  of  imprisonment  to  pay 
the  difference  between  the  price  agreed  to  be  paid  by  him  and 
that  realised  on  the  resale,  without  being  entitled  to  claim  the 
excess,  should  there  be  any.  Such  excess  shall  be  paid  to  the 
creditors,  or,  if  the  creditors  are  otherwise  satisfied,  to  the 
judgment  debtor. 

Art.  741.  When  owing  to  some  interlocutory  proceeding,  or 
for  other  legal  cause,  the  sale  has  been  delayed,  fresh  posters 
shall  be  displayed  and  fresh  advertisements  inserted  within  the 
times  provided  by  Article  704. 

Art.  742.  Every  agreement  containing  a  provision  that  in 
default  of  observance  of  its  terms  by  the  party  bound  by  it  the 
creditor  shall  have  the  right  to  sell  the  immovable  property  of  his 
debtor  without  conforming  to  the  rules  provided  as  to  taking 
immovables  in  execution,  shall  be  void  and  of  no  effect. 

Art.  743.  Immovables  belonging  to  persons  who  have  attained 
their  majority,  and  who  are  in  the  enjoyment  of  full  legal 
capacity  to  contract,  shall  not  be  liable  to  be  put  up  to  auction  by 
judicial  decree  when  only  a  voluntary  sale  is  in  question,  under 
penalty  of  the  proceedings  being  null  and  void.  Provided,  never- 
theless, that  when  an  immovable  has  actually  been  taken  in 
execution  and  when  the  writ  of  execution  has  been  registered, 
all  persons  interested  shall  be  at  liberty,  if  they  are  of  full  age 
and  in  possession  of  full  legal  capacity  to  contract,  to  require  that 
the  sale  be  made  by  public  auction  before  a  notary  or  under 
judicial  control  without  the  necessity  for  the  observance  of 
other  formalities  and  conditions  than  such  as  are  prescribed  by 
Articles  958,  959,  960,  961,  962,  964  and  965  for  the  sale  of 
immovables  belonging  to  persons  who  are  under  age.  The  only 
persons  who  are  to  be  looked  upon  as  interested  before  the 
creditors  have  been  called  together  as  directed  in  Article  692  are 
the  claimant  and  the  execution  debtor,  and  after  such  calling 
together,  the  last-named  and  all  the  creditors  whose  debts  have 
been  inscribed.  If  a  portion  only  of  an  undivided  property  has 
been  taken  in  execution,  the  execution  debtor  shall  be  at  liberty 
to  require  that  the  remainder  be  included  in  the  same  sale. 
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Art.  744.  The  following  persons  shall  be  at  liberty  to  make 
the  same  requirement,  viz.  :  The  guardian  of  an  infant  or  of  a 
person  deprived  of  the  management  of  his  property,  specially 
authorised  by  decision  of  the  relations  of  such  infant,  etc.,  the 
emancipated  minor  assisted  by  his  curator,  and  generally  all  legal 
administrators  or  trustees  of  the  property  of  others. 

Art.  745.  The  applications  authorised  by  Articles  743  (para- 
graph 2)  and  744  shall  be  made  by  simply  lodging  a  request  in 
the  Court  having  seisin  of  the  matter.  Such  request  shall  be 
signed  by  the  solicitors  of  all  parties,  and  shall  suggest  a  reserve 
price  proper  to  be  fixed. 

Art.  746.  Judgment  shall  be  given  upon  the  Judge's  report  and 
upon  the  opinion  expressed  upon  the  matter  by  the  Ministere 
Public.  If  the  application  is  granted,  the  Court  shall  fix  the 
date  of  sale,  and  send  the  matter  to  be  proceeded  with  by  sale 
either  before  a  notary  or  before  a  Judge  of  the  Court  having 
seisin  of  the  matter  or  a  Judge  of  any  other  Court.  The  judg- 
ment need  not  be  served,  and  shall  not  be  subject  to  opposition  or 
subject  to  appeal. 

Art.  747.  If  after  judgment  a  change  takes  place  in  the 
interests  of  parties,  either  by  reason  of  death,  bankruptcy  or 
otherwise,  or  if  the  parties  interested  are  minors,  beneficiaries 
under  a  succession,  or  others  not  in  possession  of  a  legal  right  to 
contract,  the  judgment  shall  nevertheless  be  of  full  legal  force 
and  effect,  and  capable  of  being  put  into  execution. 

Art.  748.  Within  eight  days  from  the  judgment  of  sale  a 
note  of  it  shall  be  entered  in  a  summary  manner,  by  the  claimant, 
in  the  margin  of  the  registered  entry  of  the  writ  of  execution. 
Growing  crops  which  have  become  liable  to  be  dealt  with  as 
part  of  the  immovable,  as  provided  by  Article  682,  shall  pre- 
serve their  distinctive  character  without  prejudice  to  the  right  of 
the  claimant  to  take  the  benefit,  so  far  as  rents  and  farming  dues 
are  concerned,  of  Article  685,  and  the  prohibition  against  alienation 
contained  in  Article  686  shall  also  apply. 


TITLE  XIV. 
Law  of  15th  Aiigust,  1854. 
TITLE    3. 
As   TO   THE    ObDEB   OF   DiSTBIBUTION    OF    PbOCEEDS    OF 

Sale. 

Art.  102.  Within  the  fifteen  days  following  the  expiration  of 
the  times  referred  to  in  Article  53,  s.  3,  if  no  objection  is  made 
to  the  sale,  or  within  fifteen  days  of  the  receipt  of  notice  of  the 
judgment  or  of  the  order  upon  the  application  for  a  declaration 
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of  nullity  of  the  proceedings,  the  creditors  and  the  execution 
debtor  must  come  to  terms  between  themselves  as  to  the  dis- 
tribution of  the  price  realised. 

Art.  103.  Such  fifteen  days  having  expired  without  an  amicable 
agreement  being  come  to,  the  more  vigilant  party  may  make 
application  to  the  President  of  the  Court  having  control  over 
such  distribution.  Such  magistrate,  upon  the  minute  of  such 
request  (of  which  no  certified  copy  need  be  made),  shall  make  an 
order  for  summoning  the  inscribed  creditors  to  meet  together  at 
the  Court-house  on  a  date  and  at  an  hour  to  be  fixed  by  him,  for 
the  purpose  of  arriving  at  an  agreement  between  themselves. 
Ten  days  at  least  and  twenty  days  at  most  shall  be  allowed  to 
elapse  between  the  making  of  the  order  and  the  date  of  the 
meeting,  which  the  inscribed  creditors,  the  purchaser  and  the 
judgment  debtor  shall  be  invited  to  attend.  This  meeting  shaU 
be  summoned  by  the  person  making  the  application  by  registered 
letters  posted  at  least  eight  days  before  the  date  of  the  meeting, 
and  addressed  to  the  respective  places  of  residence,  and  so  far  as 
regards  the  inscribed  creditors  at  the  addresses  for  service  given 
in  their  prsecipes  of  inscription. 

Art.  104.  Secured  creditors  claiming  to  have  a  charge  upon 
the  immovable  shall  be  at  liberty,  before  the  meeting  is  summoned, 
to  give  notice  of  objection  to  the  price  to  the  purchaser  or  the 
Registrar  of  the  Court. 

Persons  giving  notice  of  objection  shall  be  summoned  to  meet 
in  accordance  with  the  provisions  of  the  last  preceding  Article, 
and  in  any  event  they  shall  be  allowed  to  take  part  in  the  meeting 
held  for  the  purpose  of  coming  to  an  agreement  as  to  the  method 
of  distributing  the  proceeds  of  sale. 

Art.  105.  The  meeting  may  be  adjourned  for  ten  days,  but  for 
no  longer. 

Art.  106.  If  the  parties  come  to  an  agreement  as  to  distribution 
r»f  the  proceeds  of  sale  the  registered  debts  which  by  reason  of 
their  order  of  registration  do  not  participate  in  the  distribution 
shall  be  struck  out  by  an  order  to  be  made  by  the  President.  The 
other  registrations  shall  be  struck  out  by  virtue  of  Articles  773  and 
774  of  the  Code  of  Civil  Procedure. 

If  the  purchaser  delays  the  completion  of  his  purchase,  the 
arrangements  as  to  distribution  shall  be  rendered  executory  by  the 
President,  and  the  Registrar  shall  hand  out  to  each  cr^itor 
entitled  to  participate  under  it  a  certificate  thereof. 

In  case  of  failure  by  the  creditors  to  agree  amongst  themselves, 
the  President  may  declare  what  is  to  be  done  by  a  minute  of 
proceedings.  He  shall  appoint  a  Judge  to  deal  with  the  matter, 
who  shall  proceed  as  directed  in  Article  75*2  of  the  Code  of  Civil 
Procedure. 

Art.  107.  Provided,  nevertheless,  that  these  proceedings  shall 
not  be  had  unless  there  are  more  than  three  creditors  inscribed. 
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If  there  are  less  than  four  creditors  inscribed,  the  distribution 
shall  be  regulated  by  the  Court,  which  shall  deal  with  it  in  a 
summary  manner,  and  as  urgent  upon  a  simple  notice  to  be  served 
upon  the  request  of  the  most  vigilant  party. 

The  matter  shall  not  be  brought  to  a  hearing  except  upon  the 
Registrar  s  certificate,  to  be  registered  free  of  charge,  reciting  the 
minute  of  proceedings  referred  to  in  the  last  preceding  Article. 

Art.  108.  The  creditors  whose  objections  or  non-appearance 
have  prevented  the  distribution  of  the  proceeds  of  sale  may  be 
condemned  to  pay  the  costs  of  obtaining  an  order  for  the 
purpose. 

Art.  109.  In  cases  of  voluntary  alienation  otherwise  than  by 
expropriation,  the  Judge  deputed  to  deal  with  the  matter  shall  be 
nominated  by  the  President  of  the  Court  of  First  Instance  at  the 
request  of  the  most  vigilant  party. 


{IN  FRANCE.)  TITLE  XIV. 

As   TO   THE   Order   of    Distribution    of   Proceeds   op 

Sale. 

Lato  of  21st  May,  1858. 

Art.  749.  In  Courts  in  which  it  is  necessary,  there  are  to  be 
appointed  by  Imperial  decree  one  or  more  Judges  specially 
appointed  to  deal  with  the  distribution  of  proceeds  of  sale. 
They  may  be  selected  from  amongst  the  assistant  Judges,  and 
shall  be  appointed  for  one  year  at  least  and  three  years  at  most. 
In  the  event  of  their  absence  or  inability  to  act  the  President 
may,  by  order  entered  in  a  register  specially  kept  for  the  purpose 
at  the  Registry,  nominate  other  Judges  to  replace  such  absent  or 
incapacitated  Judges.  The  Judges  so  appointed  by  Imperial 
decree  or  nominated  by  the  President  shall,  whenever  required  so 
to  do,  make  a  report  to  the  President  of  their  respective  Courts, 
and  to  the  Procurator-General  showing  the  position  of  the 
matters  which  they  are  appointed  to  deal  with. 

Art.  750.  The  purchaser  shall  within  forty-five  days  of 
its  date  cause  the  judgment  of  sale  to  be  entered  upon  the 
register,  and  in  case  of  appeal  within  forty-five  days  of  the  con- 
firmatory judgment,  under  penalty  of  the  property  being  resold 
as  upon  a  failure  to  complete.  The  execution  creditor,  within 
eighteen  days  after  entry  upon  the  register,  and  upon  default  by 
him  after  that  time  has  elapsed,  the  most  vigilant  of  the  creditors, 
the  execution  debtor,  or  the  purchaser  shall  lodge  in  the  Registry 
particulars  of  the  debts  inscribed,  shall  demand  the  opening  of 
the  minute  of  proceedings  relating  to  the  regulation,  of  distribution 
of  the  proceeds  of  sale,  and  in  case  of  need  the  appointment  of 
a  Judge  to   deal  with  the  matter.     Such   appointment  shall  be 
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made  by  the  President  following  upon  a  requisition  to  that  effect, 
to  be  inscribed  by  the  claimant  in  the  Sales  Register  kept  for  such 
purpose  at  the  Registry  of  the  Court. 

Art.  751.  The  Judge  appointed  to  deal  with  the  matter  within 
eight  days  of  his  appointment,  or  the  Judge  specially  nominated 
within  three  days  of  the  request,  shall  call  a  meeting  of  the 
inscribed  creditors  for  the  purpose  of  coming  to  an  agreement  by 
discussion  as  to  the  method  of  distribution  of  the  proceeds  of  sale. 
Such  meeting  shall  be  called  by  prepaid  letters  sent  through  the 
post  by  the  Registrar,  and  directed  either  to  the  addresses  for  service 
given  by  the  inscribed  creditors  in  their  precipes  of  inscription,  or 
to  their  actual  places  of  residence  in  France  ;  the  expenses  being 
provided  in  advance  by  the  person  filing  the  request.  The 
judgment  debtor  and  the  purchaser  shall  likewise  be  summoned  to 
the  meeting. 

At  least  ten  days'  notice  of  the  meeting  shall  be  given.  The 
Judge  shall  prepare  a  minute  of  the  proceedings  of  the  meeting 
showing  the  arrangement  as  to  distribution  agreed  upon  ;  he  shall 
direct  a  statement  of  it  to  be  given  out  to  the  creditors  who  will 
share  in  the  distribution,  and  the  striking  out  of  the  inscriptions 
of  those  excluded  therefrom.  The  inscriptions  shall  be  struck 
out  upon  production  of  an  office  copy,  issued  by  the  Registrar,  of 
the  Judge's  order ;  creditors  not  appearing  shall  be  liable  to  pay 
a  fine  of  25  francs. 

Art.  752.  In  default  of  a  settlement  or  of  an  arrangement  being 
come  to  between  the  parties  interested  within  one  month,  the  Judge 
shall  set  forth  in  {he  minute  of  the  proceedings  that  the  creditors 
have  been  unable  to  come  to  an  agreement  between  themselves, 
and  shall  impose  the  fine  upon  those  who  have  failed  to  appear. 
He  shall  declare  the  question  of  distribution  open,  and  shall 
instruct  one  or  more  of  the  Court  bailiffs  to  summon  the  creditors 
to  produce  their  documents  of  title.  This  part,  of  the  minute  of 
proceedings  need  not  be  officially  copied,  or  served. 

Art.  753.  Within  eight  days  of  the  declaration  that  the 
distribution  is  open,  a  summons  to  produce  their  documenti^ 
shall  be  served  upon  the  creditors,  either  at  the  addresses  for 
service  given  by  them  in  their  praecipes  of  inscription,  or  at  the 
residences  of  their  solicitors,  if  such  have  been  appointed,  and  to 
the  vendor  at  his  actual  place  of  residence  in  France  in  default  of 
his  having  chosen  an  address  for  service,  or  having  appointed  a 
solicitor.  The  summons  shall  contain  a  notice  to  the  effect  that 
upon  failure  by  the  creditor  to  produce  his  documents  of  title 
within  forty  days  his  claim  will  be  barred.  The  opening  of 
the  distribution  shall  at  the  same  time  be  given  notice  of 
to  the  purchaser's  solicitor.  Only  one  notice  need  be  given  to 
a  solicitor  who  represents  several  purchasers.  Within  eight  days 
of  service  of  the  summons  upon  the  inscribed  creditors  the  claimant 
shall  forward  the  original  to  the  Judge,  who  must  mention  the  fact 
in  his  minute  of  proceedings. 
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Art.  754.  Within  forty  days  of  this  summons  every  creditor 
must  produce  his  documents  of  title,  with  a  certificate  of  pro- 
duction signed  by  his  solicitor,  containing  a  claim  to  be  included  in 
the  distribution  of  the  proceeds  of  sale.  The  Judge  shall  refer 
to  the  documents  having  been  so  produced  in  his  minute  of 
proceedings. 

Art.  755.  After  the  expiration  of  the  forty  days  fixed  above, 
the  rights  of  the  creditors  failing  to  produce  their  documents  as 
above  set  forth  shall  be  absolutely  forfeited.  The  Judge  shall 
immediately  certify  the  fact  as  of  right  in  his  minute  of  pro- 
ceedings, and  shall  certify  its  inclusion  in  the  order  for  distribution 
upon  each  of  the  documents  produced.  Such  certificate  shall  be 
so  endorsed  within  twenty  days  at  latest  after  the  expiration  of 
the  time  above  referred  to.  Within  ten  days  of  the  preparation 
of  the  statement  showing  the  order  of  distribution  the  claimant 
shall  give  notice  of  it  by  service  between  the  solicitors  to  the 
creditors  producing  their  securities,  and  to  the  judgment  debtor, 
with  a  summons  to  come  in  and  hear  the  same  proved,  and  to 
impeach  the  same,  if  he  so  desires,  on  the  minute  of  proceedings 
within  thirty  days. 

Art.  756.  Failing  the  creditors  producing  their  securities,  and 
the  judgment  debtor  coming  in  and  taking  cognisance  of  the  order 
for  distribution  or  impeaching  the  same  within  the  time  above 
limited,  they  shall  be  excluded  without  its  being  necessary  to 
serve  them  with  any  further  summons  or  judgment  ;  no  pleading 
shall  be  necessary  unless  there  is  a  dispute. 

Art.  757.  When  it  is  desirable  to  obtain  evidence  of  the  value 
of  several  immovables  sold  together,  the  Judge,  upon  the  request 
of  the  parties,  or  as  of  right  by  an  order  forming  part  of  the 
minute  of  proceedings,  may  appoint  either  one  or  three  experts,  and 
shall  also  appoint  a  day  when  he  will  administer  the  oath  to  them, 
and  the  time  within  which  they  are  to  make  their  report.  Notice 
of  this  order  shall  be  served  upon  the  experts  appointed  by  the 
claimant  ;  the  taking  of  the  oath  shall  be  referred  to  in  the  minute 
of  proceedings  relating  to  the  order  of  distribution,  to  which  shall 
be  annexed  the  report  of  the  experts,  and  shall  not  be  taken 
away,  nor  need  notice  of  it  be  served.  In  settling  the  provisional 
order  of  distribution  the  Judge  shall  adjudicate  upon  the  question 
of  taking  expert  evidence  of  value. 

Art.  758.  Every  person  wishing  to  be  heard  in  opposition  must 
put  his  contentions  into  writing  and  produce  all  his  documents  in 
support  thereof  ;  the  Judge  shall  remit  the  opposing  parties  to  a 
hearing  in  Court,  and  shall  appoint  a  date  for  such  hearing,  at 
the  same  time  appointing  a  solicitor  whose  duty  it  will  be  to 
watch  the  proceedings.  Provided,  nevertheless,  that  he  may  stay 
proceedings  upon  the  order  and  direct  delivery  of  the  particulars 
of  the  order  for  distribution  as  to  earlier  debts  than  those  objected 
to  ;  he  may  even  stay  the  operation  of  the  order  in  respect  of 
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debts  later   in    date   upon    keeping  in  hand  a  sum  sufficient  to 
provide  for  the  claims  of  creditors  whose  debts  are  disputed. 

Art.  759.  If  no  objections  are  brought  in,  the  Judge  shall 
within  the  fifteen  days  following  the  expiration  of  the  time  during 
which  cognisance  has  to  be  taken  and  objections  lodged,  finally 
close  the  order  for  distribution  ;  he  shall  pay  the  costs  of  striking 
out  claims  and  of  proving  claims  which  are  allowed  to  rank  in 
preference  to  all  other  claims  upon  the  fund  ;  he  shall,  in  addition, 
pay  the  costs  of  creditors  admitted  to  rank  according  to  the  order 
in  which  their  claims  are  allowed,  and  shall  direct  delivery  of  a 
copy  of  the  statements  showing  the  order  of  distribution  of  the 
fund  to  the  creditors  whose  claims  have  been  admitted  to  rank, 
and  the  striking  out  of  the  inscriptions  of  those  which  are  excluded. 
A  deduction  shall  be  made  in  favour  of  the  purchaser  from  the 
total  of  each  statement  of  the  costs  incident  to  striking  out  the 
inscription.  , 

Art.  760.  Creditors  whose  mortgage  securities  are  later  in 
order  than  the  claims  admitted  to  rank,  notice  of  objection  to 
which  has  been  given,  must  within  eighteen  days  after  the  thirty 
days  allowed  to  bring  in  notices  of  objection  agree  between 
themselves  upon  the  choice  of  a  solicitor  :  failing?  this,  they  shall 
be  represented  by  the  solicitor  to  the  last  creditor  whose  claim 
has  been  admitted  to  rank.  The  solicitor  carrying  on  the  pro- 
ceedings for  the  claimant  shall  not  in  that  capacity  be  called  upon 
to  take  part  in  the  litigation. 

Art.  761.  The  hearing  shall  be  proceeded  with  at  the  instance 
of  the  solicitor  appointed,  upon  a  simple  notice  setting  forth 
a  date  for  the  hearing  fixed  in  accordance  with  the  provisions  of 
Article  758.  The  matter  shall  be  dealt  with  in  a  summary  way 
without  any  other  preliminary  proceedings,  except  the  contentions, 
with  the  grounds  supporting  them,  on  behalf  of  those  involved  in  the 
contest,  and  the  judgment  shall  give  directions  as  to  payment  of 
the  costs.  If  further  documents  are  produced,  every  party  sup- 
porting or  opposing  the  claim  shall,  within  three  days  of  the 
hearing,  deposit  them  in  the  Registry,  and  a  statement  thereof 
shall  be  entered  in  the  minute  of  proceedings.  The  Court  shall 
adjudicate  upon  the  documents  produced,  provided,  nevertheless, 
that  it  may,  but  only  on  good  and  sufficiently  proved  grounds, 
grant  further  time  for  production  of  additional  documents,  the 
judgment  remitting  the  matter  for  trial  shall  fix  the  date  of 
hearing,  which  judgment  need  neither  be  drawn  up  nor  served. 
The  provisions  of  a  judgment  which  either  grants  or  refuses  an 
adjournment  shall  not  be  appealable. 

Art.  762.  Judgments,  both  final  and  interlocutory,  are  to  be 
Sfiven  upon  the  Judge's  report,  and  upon  the  conclusions  arrived 
at  by  the  Ministere  Public.  A  final  judgment  must  be  served 
within  thirty  days  of  its  date  upon  the  solicitors,  and  shall 
not  be  subject  to  opposition.  Service  upon  solicitors  shall 
cause   time   for   appesd  to  run    as   between   all   parties.     Notice 
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of  appeal  must  be  lodged  within  ten  days  from  service  of  the 
judgment  upon  the  solicitor,  one  additional  day  being  allowed  in 
respect  of  every  five  myriametres  of  distance  between  the  place 
where  the  Court  sits  and  the  actual  place  of  residence  of  the 
appellant.  Notice  of  appeal  must  be  served  at  the  place  of 
residence  of  the  solicitor,  and  at  the  actual  place  of  residence  of 
the  judgment  creditor,  if  he  has  appointed  no  solicitor.  It  must 
contain  a  summons  to  appear  and  the  statement  of  the  grounds  of 
appeal,  under  penalty  of  being  null  and  of  no  effect. 

Art.  763.  The  solicitor  to  the  creditor  last  admitted  U>  share  in 
the  distribution  may,  if  necessary,  be  served  with  the  notice.  The 
hearing  shall  be  proceeded  with  and  the  matter  investigated  in 
cqnformity  with  Article  761  without  any  preliminary  proceedings, 
except  the  conclusions  with  reasons  of  the  persons  served  with 
notice  being  necessary. 

Art.  764.  The  Court  shall  adjudicate  upon  the  conclusions  of 
the  Minist^re  Public.  The  order  shall  provide  for  the  costs,  and 
be  served  upon  the  solicitors  within  fifteen  days  of  its  date,  and 
shall  not  be  liable  to  opposition.  Service  upon  the  solicitors 
shall  cause  the  time  within  which  an  appeal  to  the  Court  of 
Cassation  may  be  brought  to  run. 

Art.  765.  Within  eight  days  following  the  time  within  which 
notice  of  appeal  can  be  given,  and  in  case  of  appeal  within  eight 
days  of  the  order,  the  Judge  shall  definitely  stay  the  order  for 
distribution  so  far  as  it  affects  the  impeached  or  later  debts  in 
accordance  with  Article  759.  Interest  and  arrears  due  to  creditors 
benefiting  under  the  order  for  distribution  shall  cease  to  run 
so  far  as  the  judgment  debtor  is  concerned. 

Art.  766.  Costs  incident  to  disputes  in  regard  to  distribution 
shall  not  be  payable  out  of  the  proceeds  of  sale.  In  any  event,  a 
creditor  whose  claim  has  been  disallowed  by  the  Judge  on  his  own 
authority,  although  sufficient  documents  to  substantiate  it  may 
have  been  produced,  and  which  has  been  admitted  by  the  Court  to 
rank  without  being  objected  to  by  any  other  creditor,  shall  be  at 
liberty  to  add  his  costs  to  the  amount  of  his  debt.  The  costs  of 
solicitors  representing  creditors  whose  debts  rank  in  order  of 
charge  after  those  included  in  the  order  for  distribution,  but 
whose  debts  are  impeached,  may  be  paid  out  of  any  sum  which 
may  remain  available  from  the  proceeds  of  sale  after  providing  for 
payment  of  the  creditors  previously  admitted  to  rank.  The  judg- 
ment authorising  payment  of  the  costs  shall  provide  for  the  same 
being  deducted  from  the  share  of  the  creditor  who  would  other- 
wise have  benefited  thereby  or  from  the  balance  payable  to  the 
judgment  debtor.  The  order  rendering  such  judgment  executory 
shall  recite  what  has  been  done  in  such  connection,  and  show 
the  person  entitled  to  benefit  thereunder.  The  party,  either 
claiming  or  opposing,  who  has  been  guilty  of  negligence  in 
producing  his  documents  of  title  may  be  condemned  in  costs  even 
although  he  may  have  been  successful  in  his  proceedings.     When 
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a  creditor  ordered  to  pay  costs  has  been  admitted  to  share  in  the 
distribution,  the  costs  for  which  he  is  liable  are,  by  a  special  pro- 
vision in  the  order  for  distribution,  to  be  deducted  from  the 
amount  found  to  be  payable  to  him  for  the  benefit  of  the  person  in 
whose  favour  such  costs  have  been  awarded. 

Art.  767.  Within  three  days  of  the  completion  of  the  order  for 
distribution,  the  solicitor  having  the  carriage  of  the  order  shall  give 
notice  of  it  to  the  other  solicitors  affected.  In  case  of  any  objection 
to  this  order  by  a  creditor,  by  the  purchaser,  or  by  the  judgment 
debtor,  such  objection  shall  be  lodged,  under  penalty  of  being  with- 
out effect,  within  eight  days  of  service  of  the  notice,  and  brought 
to  a  hearing  before  the  Court,  even  in  vacation,  within  eight  days 
following,  by  a  simple  notice  between  the  solicitors  setting  forth 
the  grounds  and  conclusions,  and  so  far  as  regards  an  execution 
creditor  not  represented  by  solicitor  in  the  matter  by  a  writ  of 
summons  with  an  eight-day  return.  The  matter  shall  be  investi- 
gated and  adjudicated  upon  in  accordance  with  the  provisions  of 
Articles  761,  762,  and  764,  even  so  far  as  regards  an  appeal  from 
the  judgment. 

Art.  768.  The  creditor  whose  share  of  the  fund  has  been  so 
depleted  and  the  judgment  debtor  shall  have  their  remedy  over 
against  the  unsuccessful  litigant  for  interest  and  arrears  which 
have  been  running  during  the  time  that  the  dispute  has  lasted. 

Art.  769.  Within  ten  days  of  the  date  after  which  the  order 
closing  the  list  of  those  entitled  to  share  in  the  distribution 
can  no  longer  be  attacked,  the  Registrar  shall  furnish  an  of&ce 
copy  of  the  Judge's  order  to  be  loidged  by  the  solicitor  having 
carriage  of  the  proceedings  at  the  Registry  of  Mortgages.  The 
person  having  charge  of  the  register,  upon  production  of  such 
office  copy,  shall  strike  out  the  entries  relating  to  all  creditors 
whose  debts  have  not  been  admitted  to  rank  in  the  distribution. 

Art.  770.  Within  the  like  period  the  Registrar  shall  deliver  to 
each  creditor  admitted  to  rank  a  certified  copy  of  the  order  of 
distribution  which  shall  be  executory  either  against  the  purchaser 
or  the  public  treasury.  The  certified  copy  of  that  part  which 
relates  to  the  costs  of  the  solicitor  to  the  person  taking  the  pro- 
ceedings, shall  only  be  given  out  upon  delivery  up  of  a  certificate 
that  the  entries  relating  to  creditors  not  admitted  to  rank  in 
the  distribution  have  been  struck  out.  Such  certificates  shall 
remain  annexed  to  the  minute  of  proceedings. 

Art.  771.  Creditors  admitted  to  rank,  on  giving  a  receipt  for 
the  amount  at  which  they  were  so  admitted,  shall  give  a  consent 
to  their  entries  being  stinick  out.  To  the  extent  to  which  payment 
of  the  amounts  at  which  debts  have  been  allowed  to  rank  shall 
extend,  the  keeper  of  the  mortgage  register,  upon  production  of  the 
certified  copy  of  the  order  of  distribution  and  of  the  creditor's 
receipt,  shall,  in  his  official  capacity,  strike  out  the  entr}^  to  the 
extent  of  the  amount  for  which  a  receipt  has  been  given.     The 
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official  entry  shall  only  be  definitely  struck  out  upon  proof  given 
by  the  purchaser  of  the  payment  of  the  whole  of  his  purchase- 
money  either  to  the  creditors  admitted  to  rank  or  to  the  judgment 
debtor. 

Art.  772.  When  alienation  is  not  brought  about  by  compulsory 
purchase,  the  settlement  of  the  order  of  distribution  shall  be 
initiated  by  the  most  vigilant  of  the  creditors  or  by  the  purchaser. 
It  may  also  be  initiated  by  the  vendor,  but  only  when  he  is  in  a 
position  to  claim  the  price.  In  any  case  the  order  for  distribution 
shall  not  be  closed  until  after  the  formalities  prescribed  for 
striking  out  entries  on  the  mortgage  register  have  been  com- 
plied with.  The  same  shall  be  dealt  with  and  regulated  in  all 
respects  in  accordance  with  the  provisions  of  this  present  title. 
Creditors  holding  legal  mortgages,  who  have  not  caused  their 
mortgages  to  be  registered  within  the  time  fixed  by  Article  2195 
of  the  Code  Napoleon,  shall  not  be  at  liberty  to  enforce  their 
preferential  rights  against  the  proceeds  of  sale  until  an  order  for 
distribution  has  been  initiated  within  three  months  following  the 
expiry  of  such  time,  and  subject  to  the  conditions  imposed  by  the 
last  provision  of  Article  717. 

Art.  773.  Whatever  the  manner  of  alienation  may  be,  the 
settlement  of  an  order  for  distribution  shall  not  be  allowed  to  be 
demanded  if  there  are  less  than  four  creditors  registered. 
After  the  expiration  of  the  time  limited  by  Articles  750  and  772, 
the  party  having  the  right  to  call  for  the  settlement  of  the  order 
of  distribution  shall  be  at  liberty  to  make  an  application  to  the 
Judge  deputed  to  deal  with  the  matter,  and  if  none  has  been 
deputed,  then  to  the  President  of  the  Court,  for  the  purpose  of 
obtaining  directions  for  the  order  of  distribution  to  be  settled  by 
agreement  in  the  manner  and  within  the  times  provided  by 
Article  751.  In  default  of  settlement  of  the  same  by  agreement, 
the  distribution  of  the  proceeds  of  sale  shall  be  regulated  by  the 
Court  dealing  with  it  in  a  summary  manner  upon  summons 
to  appear  served  either  personally  or  at  the  place  of  residence, 
upon  the  request  of  the  most  vigilant  party,  without  the  necessity 
of  any  preliminary  proceedings  except  the  conclusions  with  their 
grounds.  The  judgment  need  only  be  served  upon  the  solicitor  if 
one  has  been  appointed.  In  case  of  appeal  the  procedure  indicated 
in  Articles  763  and  764  shall  be  adopted. 

Art.  774.  The  purchaser  is  entitled  to  be  indemnified  in  respect 
of  the  costs  of  registrations  and  notices  by  the  creditors  whose 
names  are  registered. 

Art.  775.  Every  creditor  may  register  his  name  for  the  purpose 
of  preserving  his  rights  against  his  debtor,  but  the  total  sum 
available  for  distribution  shall  be  distributable  as  a  liquid  sum 
between  all  the  creditors  registered  or  entering  notices  of  objec- 
tion before  the  closing  of  the  order  for  distribution. 

Art.  776.  In  case  of  non-observance  of  the  formalities  and 
periods  of  time  directed  to  be  observed  and  to  be  allowed  to  elapse 
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by  Articles  753,  755  (paragraph  2),  and  709.  the  soliator  carry- 
ing on  the  proceedings  shall  be  discharged  the  suit,  mthout  either 
summons  or  judgment  being  necessary.  The  Judge  shall  make 
provision  for  replacing  him,  either  of  his  own  motion  or  upon 
the  request  of  either  of  the  parties,  by  an  order  to  be  entered  in 
the  minute  of  proceedings,  and  such  order  shall  not  be  appealable. 
The  same  provisions  shall  apply  with  regard  to  the  solicitor 
appointed  to  watch  the  proceedings  who  has  not  performed  the 
obligations  imposed  upon  him  by  Articles  758  and  761.  The 
solicitor  who  is  dismissed  from  the  suit  shall  be  required  to  hand 
over  the  documents  immediately  upon  the  receipt  of  the  solicitor 
appointed  to  replace  him,  and  shall  not  be  paid  his  costs  until  after 
the  closing  of  the  order  for  distribution. 

Art.  777.  The  purchaser  under  a  compulsory  sale,  who  may 
desire  to  obtain  a  direction  for  striking  out  entries  before  the  closing 
of  the  order  for  distribution,  must  deposit  the  purchase -money 
with  accrued  interest  without  any  actual  preliminary  offers  being 
made.  If  the  order  for  distribution  has  not  been  opened,  he  shall 
make  application  for  the  opening  thereof  after  the  expiration  of 
the  time  limited  by  Article  750.  In  support  of  his  application  he 
shall  lodge  the  receipt  of  the  Treasury  officials  and  declare  his 
intention  to  obtain  a  declaration  of  the  validity  of  his  deposit  and 
the  striking  out  of  the  entries  registered.  Within  eight  days  of 
the  expiration  of  the  period  provided  by  Article  754  for  produc- 
tion of  documents  he  shall  cause  a  summons  to  be  served  between 
solicitors,  and,  so  far  as  the  judgment  debtor  not  represented  by 
solicitor  is  concerned,  by  a  writ  requiring  them  to  take  cognisance 
of  his  declaration  and  to  impeach  the  same,  if  they  so  desire, 
within  fifteen  days.  Upon  default  of  notice  of  objection  within 
the  time  above  limited,  the  Judge,  by  an  order  to  be  entered  on 
the  minute  of  proceedings,  shall  declare  the  deposit  duly  made, 
and  direct  the  striking  out  of  all  the  existing  entries,  pre- 
serving their  rights  as  against  the  purchase-money.  In  case  of 
objections,  the  Court  shall  without  delay  decide  upon  the  right  to 
enforce  the  order  as  to  distribution.  If  the  order  for  distribution 
is  open,  the  purchaser,  after  having  made  his  deposit,  shall  make 
his  declaration  upon  the  minute  of  proceedings  by  a  note  signed 
by  his  solicitor,  annexing  thereto  the  Treasurj'  receipt.  The 
matter  shall  proceed  as  set  out  above  after  the  expiration  of  the 
times  limited  for  production.  In  cases  of  alienation  otherwise 
than  by  forced  sale,  the  purchaser  who,  after  having  caused  the 
striking  out  of  entries  on  the  register,  wishes  to  get  hd  of  all 
rights  of  mortgage  upon  the  property  by  means  of  the  deposit, 
shall  make  such  deposit  without  making  any  actual  preliminary 
offer.  With  this  object  in  view,  he  shall  summon  the  vendor  to 
report  to  him  within  fifteen  days'  stay  of  execution  in  respect  of 
the  registered  entries,  and  to  inform  him  of  the  amount  of  the 
capital  sum  and  interest  which  he  proposes  to  deposit.  This 
period  expired,  the  deposit  shall  be  realised,  and  within  three  days 
following  the  purchaser  or  person  acquiring  the  property  shall  be 
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at  liberty  to  demand  the  opening  of  the  order  as  to  distribution 
upon  lodging  the  Treasury  receipt,  and  proceedings  shall  be  had 
upon  his  application  as  provided  above. 

Art.  778.  All  objections  relating  to  the  deposit  of  the  purchase- 
money  shall  be  taken  in  the  minute  of  proceedings  by  a  statement 
setting  forth  the  grounds,  under  penalty  of  the  same  being  of  no 
effect.  The  Judge  shall  thereupon  remit  the  parties  to  the  Court 
for  a  settlement  of  their  claims.  The  hearing  shall  be  proceeded 
with  upon  a  simple  notice  served  between  the  solicitors,  no  other 
proceedings,  except  the  lodging  of  conclusions,  with  their  grounds, 
being  necessary,  and  the  matter  shall  proceed  as  provided  in 
Articles  761,  763,  and  764.  The  costs  of  the  purchaser  or  person 
acquiring  the  property  may  be  provided  for  out  of  the  proceeds 
of  sale. 

Art.  779.  A  sale  made  after  an  auction  rendered  abortive  by 
the  purchaser  failing  to  complete,  which  takes  pla<;e  whilst  the 
order  for  distribution  is  being  settled,  even  after  it  is  finally 
settled  and  the  certificates  have  been  delivered  out,  shall  not  give 
rise  to  any  further  interlocutory  proceedings.  The  Judge  shall 
make  all  necessary  modifications  in  the  order  as  to  distribution  to 
accord  with  the  result  of  the  sale,  and  shall  make  the  certificates 
available  as  claims  against  the  subsequent  purchaser. 


IN   BELGIUM. 

Art.  752.  The  claimant  shall  take  possession  of  the  order  of  the 
Judge  deputed  to  deal  with  the  matter,  and  such  Judge  shall 
proceed  to  draw  up  the  minute  of  proceedings  relating  to  the 
order  of  distribution  of  the  proceeds  of  sale,  to  which  shall  be 
annexed  an  office  copy,  to  be  furnished  by  the  record  keeper,  of  all 
the  entries  on  the  register  then  existing. 

Art.  763.  Under  the  authority  of  the  decree  of  the  Judge 
deputed  to  deal  with  the  matter,  the  creditors  shall  be  summoned 
to  produce  their  documents  of  title  by  a  notice  to  be  served  at 
the  addresses  for  service  set  out  in  their  praecipes  of  inscription  or 
at  those  of  their  solicitors,  if  such  have  been  appointed. 

Art.  754.  Within  one  month  of  such  summons  each  creditor 
shall  produce  his  documents  of  title  signed  by  his  solicitor,  con- 
taining a  claim  to  be  admitted  to  share  in  the  distribution.  The 
Jadge  deputed  shall  make  mention  of  such  deposit  in  his  minute 
of  proceedings. 

Art.  755.  Such  month  having  expired,  and  even  earlier  if  the 
creditors  have  produced  their  documents  of  title,  the  Judge 
deputed  to  deal  with  the  matter  shall  prepare  as  a  rider  to  his 
minute  of  proceedings  a  draft  order  of  distribution  based  upon  the 
documents  produced.  The  claimant  shall  give  notice  to  the 
creditors  producing  their  documents  and  to  the  judgment  debtor,  by 
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writing  served  between  the  solicitors,  that  the  order  of  distribution 
has  been  settled,  and  require  them  to  take  notice  of,  and  be  bound 
by,  its  contents,  and  to  impeach  it,  if  occasion  requires,  upon  the 
minute  of  proceedings  of  the  Judge  deputed  to  deal  with  the 
matter  within  a  period  of  one  month. 

Art.  756.  Failing  the  creditors  who  have  produced  their  securi- 
ties taking  cognisance  of  the  documents  produced  from  the  hands 
of  the  Judge  deputed  within  the  said  period,  they  shall  be  excluded 
without  the  necessity  of  a  fresh  summons  being  issued  or  judgment 
obtained.  No  mention  shall  be  made  thereof  if  no  objections  are 
lodged. 

Art.  757.  The  creditors  who  have  not  produced  their  documents 
of  title  until  after  the  expiration  of  the  time  limited  for  the 
purpose,  shall,  without  having  any  right  of  recoupment  and 
without  being  able  to  recover  them  in  any  event,  pay  such  costs 
incident  to  their  delay  in  production  and  notice  thereof  to  the 
creditors  as  their  delay  has  given  rise  to.  They  shall  be  liable 
for  such  interest  as  may  have  accrued,  commencing  with  the  day 
on  which  the  same  would  have  ceased  to  run  if  production  had 
taken  place  within  the  time  limited. 

Art.  758.  In  case  of  dispute,  the  Judge  appointed  to  deal  with 
the  matter  shall  remit  the  parties  to  a  hearing  before  the  Court, 
postponing  the  operation  of  the  order  for  distribution  so  far  as  it 
affects  the  prior  registered  debts  until  those  disputed  have  been 
adjudicated  upon,  and  shall  order  delivery  out  of  the  certificates 
of  admission  to  share  in  the  distribution  to  such  creditors  as  are 
not  affected  in  any  way  by  the  claims  of  those  who  afterwards 
produce  their  documents  of  title. 

Art.  759.  Should  no  dispute  arise,  the  Judge  deputed  to  deal 
with  the  matter  shall  finally  settle  and  close  the  order  as  to  distri- 
bution, shall  provide  for  the  costs  incident  to  striking  out  the 
entries  upon  the  register,  and  to  the  settlement  of  the  order  of 
distribution,  which  shall  be  discharged  in  priority  to  all  other 
debts  ;  he  shall  exclude  all  creditors  failing  to  produce  their  docu- 
ments of  title,  shall  direct  delivery  out  to  the  creditors  admitted 
to  rank  of  their  certificates  of  admission,  and  the  striking  out  of 
the  entries  of  those  not  so  admitted.  A  deduction  shall  be  made 
for  the  benefit  of  the  purchaser  from  the  total  of  each  certificate 
of  a  proportion  of  the  costs  incident  to  striking  out  the  entries. 

A  rt.  760.  The  creditors  whose  mortgages  are  later  in  date  than 
those  which  are  disputed  shall  be  bound,  within  eight  days  of  the 
expiration  of  the  month  allowed  for  giving  notice  of  dispute,  to 
agree  between  themselves  upon  the  choice  of  a  solicitor ;  should 
they  fail  so  to  do,  they  shall  be  represented  by  the  solicitor 
acting  for  the  creditor  last  admitted  to  rank.  Any  creditor  who 
alone  disputes  a  claim  shall  personally  bear  the  costs  to  which 
his  objection  gives  rise  without  any  right  of  recourse  over,  or 
recovery  of,  the  same  under  any  circumstances.  The  solicitor 
having  carriage  of  the  proceedings  shall  not  in  that  capacity  be 
served  with  notice  to  appear  in  such  dispute. 
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Art.  761.  The  hearing  shall  be  proceeded  with  at  the  instance 
of  the  most  vigilant  party  upon  a  simple  notice  of  trial  without 
other  preliminaries. 

Art.  762.  Judgment  shall  be  given  upon  the  report  of  the  Judge 
deputed  to  deal  with  the  matter  and  the  conclusions  of  the 
Minist^re  Public,  and  shall  direct  payment  of  the  costs. 

Art.  763.  No  appeal  against  such  judgment  shall  be  entertained 
unless  it  is  entei^  within  ten  days  of  notice  thereof  to  the 
solicitors,  with  one  day  added  for  each  three  myriametres  of 
distance  between  the  actual  place  of  residence  of  each  party.  The 
same  shall  contain  a  summons  to  attend  and  set  forth  the  grounds 
of  the  appeal. 

Art.  764.  The  solicitor  to  the  creditor  last  admitted  to  share 
in  the  distribution  may  be  served  with  notice  in  case  of  need. 

Art.  765.  Upon  the  appeal  only  the  conclusions,  with  their 
grounds,  of  the  parties  served,  need  be  given  notice  of  to  their 
opponents,  and  the  hearing  shall  be  proceeded  with  as  provided  in 
Article  761. 

Art.  766.  The  order  shall  direct  pa3rment  of  the  costs.  The 
parties  failing  in  their  appeal  shall  be  condemned  in  costs  without 
being  able  to  recover  them  back. 

Art.  767.  Within  fifteen  days  after  judgment  upon  the  disputes, 
and,  in  case  of  appeal,  within  fifteen  days  after  notice  of  the 
decree  which  decided  upon  it,  the  Judge  appointed  to  deal  with 
the  matter  shall  definitely  stay  the  operation  of  the  order  as  to 
distribution  so  far  as  it  affects  the  claims  impeached  and  those 
subsequent  in  date  to  them,  in  accordance  with  the  provisions  of 
Article  759.  Interest  and  arrears  in  favour  of  creditors  duly 
admitted  to  rank  shall  cease  to  run. 

Art.  768.  The  costs  of  the  solicitor  representing  the  contesting 
parties  shall  be  provided  for  in  preference  to  the  claims  of  all 
other  creditors  out  of  such  portion  of  the  proceeds  of  sale  as 
remain  available  for  distribution,  deduction  having  been  made 
therefrom  for  provision  of  the  amounts  paid  to  creditors  whose 
debts  took  priority  over  those  which  were  impeached. 

Art.  769.  The  decree  allowing  payment  of  the  costs  shall  direct 
the  same  to  be  deducted  for  the  benefit  of  creditors,  for  payment 
of  whose  claims  funds  are  wanting,  or  of  the  judgment  debtor. 
The  order  rendering  this  executory  must  set  out  this  provision 
and  indicate  the  parties  who  are  to  benefit  by  it. 

Art.  770.  The  judgment  debtor  and  the  creditors  for  satis- 
faction of  whose  claims  the  funds  are  wanting,  shall  have 
priority  over  against  those  who  have  failed  in  their  objections  for 
interest  and  arrears  accruing  during  the  pendency  of  the  said 
objections. 

C.P.  2  A 
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Art.  771.  Within  ten  days  after  the  order  of  the  Judge  deputed 
to  deal  with  the  matter,  the  Begistrar  shall  deliver  to  each  creditor 
admitted  to  rank  in  the  distribution,  a  certificate  showing  his 
interest,  which  shall  be  executory  against  the  purchaser. 

Art.  772.  The  creditor  admitted  to  rank  in  the  distribution, 
upon  giving  a  receipt  for  the  amount  set  out  in  his  certificate, 
shall  consent  to  the  entry  relating  to  his  debt  upon  the  Register 
being  struck  out. 

Ajit.  773.  To  the  extent  to  which  the  certificates  are  dis- 
charged, the  custodian  of  the  Mortgage  Register,  upon  presentation 
of  the  certificate  and  of  the  creditor's  receipt,  shall,  as  of  course 
clear  the  entry  upon  the  register  to  the  extent  of  the  amount  for 
which  the  receipt  is  given. 

Art.  774.  An  entry  upon  the  register  made  by  an  official  by 
right  of  his  office,  shaU  be  finally  struck  out  upon  proof  by  the 
purchaser  that  he  has  paid  the  whole  of  his  purchase-money  either 
to  the  creditors  admitted  to  rank  or  to  the  execution  debtor,  and 
under  a  judge's  order  directing  the  striking  out  of  the  entries  of 
creditors  not  admitted  to  rank. 

Art.  775.  In  cases  of  alienation,  otherwise  than  by  forced  sale, 
the  order  shall  not  be  obtainable,  unless  there  are  more  than  three 
creditors  registered,  and  then  the  same  shall  be  carried  out  by  the 
most  diligent  of  the  creditors,  or  the  purchaser,  after  the  expiration 
of  thirty  days  following  the  times  limited  by  Articles  2185  and 
2194  of  the  Civil  Code. 

Art.  776.  The  order  shall  be  made  and  dealt  with  in  the 
manner  prescribed  by  the  present  title. 

Art.  777.  The  purchaser  shall  be  employed  by  preference  for 
the  preparation  of  the  certified  copies  of  the  entries  upon  the 
Register  and  of  the  service  of  notice  thereof  upK>n  the  creditors 
whose  debts  are  registered. 

Art.  778.  Each  creditor  shall  have  power  to  register  for  the 
purpose  of  preserving  his  rights  against  his  debtor  ;  but  the  total 
amount  of  the  certificates  issued  against  the  debtor  shall  be  dis- 
tributed as  personalty  amongst  all  the  creditors,  either  registered 
or  such  as  have  lodged  notices  of  objection  before  the  final 
settlement  of  the  order  of  distribution. 

Art.  779.  In  the  event  of  delay  or  want  of  due  diligence  in  the 
working  out  of  the  order,  an  application  may  be  made  for  carriage 
of  the  proceedings,  such  application  shall  be  made  by  a  request 
therefor,  set  out  in  the  minute  of  proceedings  relating  to  the  order, 
notice  whereof  shall  be  given  to  the  person  in  the  position  of 
plaintiff  by  service  upon  his  solicitor,  and  shall  be  dealt  with  sum- 
marily in  the  Council  Chamber  upon  the  report  of  the  Judge 
having  charge  of  the  proceedings. 
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TITLE  XV. 

As   TO  Impbisonment  (fob  Disobedience   to   Judgments 
OB  Obdebs). 

Art.  780.  No  writ  of  attachment  shall  be  executed  until  one 
day  after  notice  thereof  has  been  given  to  the  person  affected, 
setting  forth  a  command  of  obedience  to  the  judgment  under 
which  it  has  been  issued. 

Such  notice  shall  be  served  by  a  Court  bailiff,  to  be  nominated 
in  the  said  judgment  or  by  the  President  of  the  Court  of  First 
Instance  of  the  place  in  which  the  debtor  is  to  be  found.  The 
notice  shall  also  contain  an  address  for  service  within  the 
commune  in  which  the  Court  giving  the  judgment  sits,  if  the 
creditor  does  not  reside  therein. 

Art.  781.  The  debtor  shall  not  be  liable  to  arrest :  (1)  before 
son  rise  or  after  sunset ;  (2)  on  legal  holidays  ;  (3)  in  buildings 
consecrated  for  public  worship,  during  religious  service  only  ; 
(4)  in  places  where  public  bodies  meet  and  during  the  transaction 
of  public  business  ;  (6)  in  any  dwelling-house  whatever,  including 
his  own  place  of  residence,  unless  the  same  has  been  specifically 
authorised  by  the  justice  of  the  peace  of  the  place  where  the  arrest 
is  effected,  in  which  case  such  justice  of  the  peace  shall  himself 
accompany  the  officer  charged  to  make  the  arrest. 

Art.  782.  The  debtor  shall  also  be  privileged  from  arrest  when 
he  'has  been  summoned  as  a  witness  by  a  jury-summoning 
officer  before  a  Court  of  First  Instance,  a  Court  of  Criminad 
Jurisdiction  or  of  Appeal,  or  if  he  is  the  holder  of  a  safe- 
conduct. 

The  safe-conduct  may  be  granted  by  the  jury-summoning 
officer,  by  the  President  of  Court  out  of  which  the  warrant  issues, 
or  of  the  Court  in  which  the  debtor  is  required  to  be  heard  as  a 
witness.  A  statement  of  the  conclusions  arrived  at  by  the 
Minist(*!re  Public  shall  be  necessary.  The  safe-conduct  shsdl  set 
out  the  length  of  time  during  which  it  is  to  remain  in  force,  under 
penalty  of  the  same  being  void. 

By  virtue  of  the  safe-conduct  the  debtor  shall  be  free  from 
arrest  upon  the  day  fixed  for  his  appearance  as  a  witness  and  also 
during  the  time  necessary  to  enable  him  to  attend  at  and  return 
from  the  place  at  which  his  examination  is  to  take  place. 

Art.  783.  The  minute  of  proceedings  relating  to  the  order 
authorising  the  issue  of  the  writ  of  attachment,  in  addition  to  the 
portions  common  to  all  writs,  shall  set  forth  :  (1)  a  repetition  of 
the  requirement  of  obedience  to  the  order  ;  and  (2)  choice  of  an 
address  for  service  within  the  commune  where  the  debtor  is  to  be 
detained  if  the  creditor  does  not  reside  therein.  The  bailiff  shall 
be  accompanied  by  two  assistants. 

Art.  784.  If  a  period  of  one  year  has  expired  since  service  of 
the  notice  requiring  compliance  with  the  order  or  judgment,  a  fresh 
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notice  to  that  effect  shall  be  served  by  a  bailiff  nominated  for  the 
purpose. 

Art.  785.  In  case  the  arrest  is  resisted,  the  bailiff  shall  be 
at  liberty  to  leave  a  guard  over  the  doors  to  prevent  escape  and 
have  power  to  require  the  assistance  of  an  armed  force,  and  the 
debtor  shall  be  proceeded  against  in  the  manner  provided  by  the 
Criminal  Code. 

Art.  786.  If  the  debtor  demands  that  the  matter  be  referred 
to  the  Court,  he  shall  be  forthwith  taken  before  the  President 
of  the  Court  of  First  Instance  of  the  place  where  the  arrest  was 
made,  who  shall  adjudicate  upon  the  matter  as  a  referee  ;  if  the 
arrest  is  made  out  of  business  hours  the  debtor  shall  be  taken 
before  the  President. 

Art.  787.  The  order  made  upon  the  reference  shall  be  embodied 
in  the  bailiff's  minute  of  proceedings  and  shall  be  carried  into 
effect  immediately. 

Art.  788.  If  the  debtor  does  not  require  the  matter  to  be 
referred,  or  if  in  case  of  reference  the  President  orders  that  matters 
shaU  take  their  course,  the  debtor  shall  be  lodged  in  the  prison  of 
the  place  where  the  arrest  takes  place,  or  if  there  be  none,  then 
in  the  nearest  prison  thereto  ;  the  bailiff  and  all  other  persons 
taking  part  in  the  arrest,  who  keep,  receive  or  detain  the  debtor 
in  a  place  of  detention  not  legally  applicable  to  the  purpose,  shall 
be  liable  to  be  proceeded  against  for  false  imprisonment.  , 

Art.  789.  The  entry  in  the  prison  register  relating  to  the 
debtor  shall  set  forth  :  (1)  the  judgment  ;  (2)  the  names  and 
place  of  residence  of  the  creditor  ;  (3)  choice  of  an  address  for 
service  if  he  does  not  reside  in  the  commune  ;  (4)  the  names, 
address  and  occupation  of  the  debtor  ;  (5)  that  a  deposit  of  a  sum 
at  least  sufficient  to  provide  for  his  keep  for  one  month  has  been 
made  ;  and  (6)  mention  of  the  fact  that  a  copy  has  been  left  with 
the  debtor  personally  as  well  of  the  minute  of  proceedings  relating 
to  the  imprisonment  as  of  the  entry  made  in  the  prison  register. 
The  same  shall  be  signed  by  the  bailiff. 

Art.  790.  Either  the  Governor  of  the  gaol  or  the  gaoler  shall 
copy  into  his  register  the  judgment  authorising  the  arrest,  and  on 
failure  by  the  bailiff  to  produce  this  judgment,  the  gaoler  shall 
refuse  to  receive  the  debtor  and  to  imprison  him. 

Art.  791.  The  creditor  is  bound  to  deposit  sufficient  to  pro- 
vide for  the  debtor's  keep  in  advance.  The  amount  so  deposited 
shall  not  be  capable  of  being  withdrawn  if  the  arrest  was  made  at 
the  instance  of  a  party  having  the  right  to  enforce  the  order, 
except  with  such  party's  consent. 

Art.  792.  The  debtor's  arrest  may  be  made  at  the  instance  of 
parties  having  the  right  of  exercising  against  him  restraint  on  the 
liberty  of  his  person.  Any  person  who  is  arrested  as  believed  to 
be  guilty  of  an  offence  may  also  be  detained,  and  kept  in  custody 
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by  virtue  of  such  detainer,  although  his  release  may  have  been 
ordered  and  he  may  have  been  acquitted  of  the  offence. 

Art.  793.  The  same  formalities  shall  be  observed  in  detaining 
persons  as  are  above  directed  in  cases  of  imprisonment,  provided, 
nevertheless,  that  the  bailiff  shall  not  be  entitled  to  the  aid  of 
assistants,  and  the  person  lodging  the  detainer  shall  not  be  obliged 
to  make  a  deposit  to  provide  for  the  keep  of  the  person  arrested 
if  the  same  has  already  been  deposited.  The  creditor  bringing 
about  the  imprisonment  shall  be  at  liberty  to  appeal  to  the  Court 
of  the  district  in  which  the  debtor  is  detained  in  regard  to  the 
detainer,  with  a  view  to  causing  the  person  lodging  the  same 
to  contribute  towards  the  cost  of  the  debtor's  maintenance  in  an 
equal  proportion. 

Art.  794.  Failing  compliance  with  the  formalities  above  set 
out,  the  debtor  shall  be  at  liberty  to  claim  his  release,  and  the 
claim  to  that  effect  shall  be  brought  before  the  Court  of  the  dis- 
trict in  which  he  is  confined  :  if  the  claim  is  based  upon  allegations 
denying  the  validity  of  the  arrest  ab  itiitio,  it  shall  be  brought 
before  the  Court  in  which  the  proceedings  relating  to  the  writ 
of  attachment  were  taken. 

Art.  795.  In  any  event,  the  proceedings  may  be  had  on  short 
notice  by  leave  of  the  Judge  and  by  notice  to  be  served  by  the 
appointed  bailiff  at  the  address  for  service  set  out  in  the  entry  in 
the  gaoler's  book  ;  the  matter  shall  be  dealt  with  summarily  upon 
the  conclusions  of  the  Ministere  Public. 

Art.  796.  An  order  declaring  the  imprisonment  illegal,  upon 
■whatever  ground  the  same  may  be  made,  shall  not  affect  the 
validity  of  the  detainers. 

Art.  797.  a  debtor  whose  imprisonment  has  been  declared  bad 
in  point  of  form  shall  not  be  liable  to  be  again  arrested  in  respect 
of  the  same  debt  for  at  least  one  day  after  his  release. 

Art.  798.  The  debtor  shall  be  released  upon  handing  over  to 
the  gaoler  of  the  prison  the  amount  of  the  debt  for  which  he  has 
been  arrested,  and  the  expenses  incident  to  his  arrest. 

Art.  799.  If  the  imprisonment  is  declared  irregular,  the  creditor 
may  be  mulcted  in  damages  at  the  suit  of  the  debtor. 

Art.  800.  A  debtor  legally  incarcerated  may  obtain  his  dis- 
cbarge : 

(1)  Upon  consent  of  the  creditor  who  has  caused  his  arrest,  and 
of  the  persons  (if  any)  who  have  lodged  detainers. 

(2)  Upon  payment  or  deposit  of  the  amounts  due,  as  weU  to  the 
persons  causing  the  arrest  as  to  the  persons  lodging  detainers, 
trOgether  with  interest  accrued  and  the  expenses  incident  to  the 
imprisonment,  including  therein  the  cost  of  his  maintenance. 

(3)  By  right  of  purchase  of  the  debt. 

(4)  Upon  default  by  the  creditors  in  lodging  the  cost  of  his 
maintenance  in  advance. 
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(5)  And  finally,  if  the  debtor  has  reached  his  seventieth  year, 
and  provided  that  in  such  case  he  is  not  guilty  of  fraudulently 
selling  or  mortgaging  property  of  which  he  knows  he  is  not  the 
owner  (Stellionataire). 

Art.  801.  The  consent  to  the  debtor's  release  may  be  given 
either  before  a  notary  or  upon  the  gaoler's  register,  in  which 
particulars  relating  to  his  entry  into  the  prison  are  entered. 

Art.  802.  A  deposit  of  the  amount  of  the  debt  may  be  made 
with  the  gaoler  without  the  necessity  of  obtaining  any  order 
for  the  purpose  ;  if  the  gaoler  refuses  to  accept  the  same,  he  shall 
be  cited  at  short  notice  to  appear  before  the  Court  of  the  district, 
leave  to  that  effect  being  first  obtained  :  the  summons  shall  be 
served  upon  him  by  a  bailiff  nominated  for  the  purpose. 

Art.  803.  The  discharge  upon  failure  to  lodge  the  deposit  for 
the  debtor's  maintenance  shall  be  granted  upon  a  certificate  of  failure 
to  deposit,  to  be  given  by  the  gaoler  and  annexed  to  the  applica- 
tion to  be  made  to  the  President  of  the  Court,  without  any 
preliminary  summons. 

If,  however,  the  creditor  who  is  in  default  in  lodging  the  deposit 
for  maintenance,  lodges  the  same  before  the  debtor  carries  in  his 
claim  to  be  released,  the  latter  shall  not  be  entertained. 

Art.  804.  When  an  order  of  release  has  been  granted  on  the 
ground  of  failure  to  lodge  the  deposit  for  maintenance,  the  creditor 
shall  not  be  at  liberty  to  arrest  his  debtor  again  without  first 
repaying  him  the  costs  and  expenses  to  which  he  has  been  put  to 
obtain  his  discharge,  or  upon  depositing  the  same,  in  the  event  of 
the  debtor  refusing  to  accept  them,  in  the  hands  of  the  Registrar, 
together  with  maintenance  money  for  six  months  ;  parties  shall 
not  be  obliged  to  again  go  through  the  preliminaty  formalities 
of  imprisonment,  provided  the  same  takes  place  during  the  year  of 
the  detainer. 

Art.  805.  Applications  for  discharge  shall  be  made  to  the  Court 
within  the  district  of  which  the  debtor  is  detained.  They  shall  be 
brought  at  short  notice  to  be  served  at  the  address  for  service  set 
out  in  the  entry  relating  to  the  debtor's  reception  in  the  gaoler's 
book,  by  leave  of  the  Judge  to  be  obtained  for  the  purpose :  notice 
whereof  shall  be  given  to  the  Minist^re  Public,  and  adjudicated 
upon  without  preliminary  proceedings  at  the  first  sitting  of  the 
Court  in  priority  to  all  other  suits,  without  regard  to  its  position 
in  the  cause  list,  and  no  adjournment  shall  be  granted. 

TITLE  XVI. 

As  TO  Eefebences. 

Art.  806.  In  all  cases  of  urgency,  or  when  it  becomes  necessary 
to  adjudicate  provisionally  upon  difficulties  which  arise  in  enforc- 
ing by  execution  claims  or  judgments  which  are  in  their  nature 
executory,  the  following  procedure  shall  be  adopted  : 
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Art.  807.  The  application  shall  be  made  at  a  sitting  convened 
for  the  purpose  by  the  President  of  the  Court  of  First  Instance, 
or  the  President  of  the  Commercial  Court,  according  to  circum- 
stances, upon  the  day  and  at  the  time  Qxed  by  Rules  of  Court. 

Art.  808.  If,  however,  the  matter  requires  to  be  dealt  with 
forthwith,  the  President,  or  the  person  representing  him,  may  give 
leave  to  summon  the  party  affected,  either  to  a  special  sitting  or 
at  his  place  of  residence  for  the  time  being,  at  a  time  to  be  stated, 
even  on  holidays,  and  in  the  latter  case  the  summons  shall  only  be 
issued  under  an  order  of  the  Judge,  who  may  appoint  a  bailiff  for 
carrying  the  matter  out. 

Art.  809.  Orders  made  upon  references  shall  not  prejudicially 
affect  the  main  issue  :  they  shall  be  executory  in  spite  of  any 
appeal  or  opposition  being  pending,  and  without  security,  unless 
the  Judge  has  ordered  the  same  to  be  given. 

They  shall  not  be  liable  to  be  set  aside.  In  cases  in  which  the 
law  allows  an  appeal,  such  appeal  may  be  lodged  even  before  the 
expiry  of  eight  days  from  the  date  of  the  judgment,  and  it  shall 
not  be  entertained  unless  it  is  lodged  within  fifteen  days  from  the 
date  of  service  of  notice  of  the  judgment.  The  appeal  shall  be 
heard  summarily,  and  dealt  with  without  observance  of  the  usual 
preliminary  formalities. 

Art.  810.  The  minutes  of  orders  made  on  references  shall  be 
deposited  in  the  Registry. 

Art.  811.  In  case  of  absolute  necessity  the  Judge  may  give 
leave  to  execute  his  judgment  immediately. 
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PART   II. 

lOBOELLANEOnS    FBOOEEDINaB. 


BOOK   I. 


TITLE  I. 
As  TO  Offers  to  Pay  or  Deposit  Money  or  ArticijEs. 

Art.  812.  Every  minute  of  proceedings  relating  to  offers  to  pay 
or  deposit  shall  describe  the  article  offered  in  such  manner  that  no 
other  article  can  be  substituted  for  it  ;  and  should  it  be  money, 
the  particulars  and  value  of  it  shall  be  set  out. 

Art.  813.  The  minute  of  proceedings  shall  set  out  the  response 
to  the  offer,  either  the  refusal  or  the  acceptance  of  the  creditor, 
and  whether  he  has  signed,  refused  or  expressed  himself  as  unable 
to  sign. 

Art.  814.  If  the  creditor  refuses  to  accept  the  offer,  the  debtor 
shall  be  entitled,  in  order  to  regain  his  liberty,  to  deposit  the  sum 
of  money  or  the  article  offered,  having  due  regard  to  the 
formalities  prescribed  by  Article  1259  of  the  Civil  Code. 

Art.  815.  Any  application  which  may  be  made  either  in  regard 
to  the  validity  or  nullity  of  any  offer  or  deposit,  shall  be  made  in 
accordance  with  the  established  rules  governing  applications  which 
may  have  to  be  made  in  the  principal  suit ;  if  the  application  is  in 
its  nature  incidental,  it  must  be  made  in  writing. 

Art.  816.  Any  judgment  declaring  offers  which  have  been  made 
good  and  valid,  shall  order  in  cases  in  which  the  deposit  has  not  yet 
been  made,  that  on  failure  of  acceptance  by  the  creditor  of  the 
sum  of  money  or  article  offered,  the  same  shall  be  deposited,  and 
that  interest  shall  cease  as  from  the  date  of  realisation. 

Art.  817.  Deposits  either  voluntary  or  made  under  an  order, 
shall  be  made  at  the  expense  of  the  party  contesting  their  validity, 
if  there  are  any,  as  also  the  expense  of  serving  notice  thereof  on 
the  creditor. 
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Art.  818.  All  other  matters  coming  under  this  head  are  pro- 
vided for  by  the  Civil  Code,  where  it  deals  with  offers  of  payment 
and  deposit. 

TITLE  II. 

As  TO  THE  Eights  op  Landlords  over  the  Goods  and 
Crops  of  their  Tenants  and  Farmers  or  as  to 
Distraints  and  Garnishee  Proceedings  against 
Debtors  outside"  the  District. 

Art.  819.  The  landlords  and  principal  tenants  of  houses  or 
rural  properties,  whether  they  be  held  under  lease  or  not,  shall  be 
entitled  one  day  after  summons  to  pay,  and  without  leave  of  the 
Judge  to  levy  a  distraint  for  rent  and  farming  dues  which  have 
accrued  due  upon  the  goods  and  crops  in  or  upon  the  said  houses, 
land,  and  premises. 

They  may  even  distrain  immediately  by  virtue  of  leave  first 
obtained  from  the  President  of  the  Court  of  First  Instance. 
They  may  also  distrain  upon  furniture,  goods,  and  chattels  which 
have  been  removed  from  the  demised  premises  when  the  same 
have  been  so  removed  without  their  consent,  and  they  shall  retain 
all  their  rights  over  such  goods  provided  they  have  laid  claim  to 
the  same  in  accordance  with  the  provisions  of  Article  2102  of  the 
Civil  Code  (see  as  to  Belgium,  Article  20  of  the  Law  of  16th 
December,  1851). 

Art.  820.  Distraints  may  be  levied  on  the  goods  of  under- 
tenants and  others  not  holding  direct  from  the  person  to  whom 
the  rent,  etc.,  is  due,  found  upon  the  premises  occupied  by  them, 
and  also  upon  the  crops  which  are  upon  the  land  so  underlet  to 
them,  for  rent  and  farming  dues  in  arrear  from  the  superior  tenant 
from  whom  they  hold,  but  they  shall  be  entitled  to  obtain  an  order 
for  stay  of  execution  on  proving  that  they  have  bond  fide  paid  the 
amount  due  from  them,  without  having  the  right,  however, 
of  setting  up  any  payments  made  in  advance  of  their  becoming 
due. 

Art.  821.  Distraints  shall  be  levied  in  the  same  manner  as 
executions  against  goods  ;  the  person  distrained  on  may  be 
appointed  man  in  possession,  an<}  if  there  are  growing  crops  the 
same  shall  be  carried  out  in  the  manner  provided  in  Title  9  of 
the  last  Book  of  this  Code. 

Art.  822.  Every  creditor,  even  although  unsecured,  may  by 
leave  of  the  Judge  or  even  of  the  justice  of  the  peace,  and  without 
first  serving  a  demand  of  payment,  cause  the  goods  situate  within 
the  commune  of  his  debtor  who  resides  outside  that  in  which  he 
himself  resides,  to  be  taken  in  execution. 

Art.  823.  The  execution  creditor  shall  be  custodian  of  the 
goods  if  they  are  in  his  hands,  if  they  are  not,  then  a  custodian 
shall  be  appointed. 
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Art.  824.  No  sale  shall  be  had  of  goods  seized  under  the  pro- 
visions of  this  present  title  until  after  such  seizure  has  been 
declared  valid  ;  the  execution  debtor  in  the  case  provided  for  by 
Article  82 1,  the  execution  creditor  in  the  case  provided  for  in 
Article  823,  or  the  custodian,  if  one  shall  have  been  appointed, 
shall  be  compellable  to  produce  the  goods  seized. 

Art.  825.  In  addition  to  the  above,  the  rules  hereinbefore 
prescribed,  governing  executions  against  goods,  their  sale  and  the 
distribution  of  the  proceeds  of  sale,  shall  be  observed. 


TITLE    III. 

As  to  Executions   against  Goods  removed  from  the 
Debtor's  Premises. 

Art.  826.  No  seizure  of  goods  removed  from  the  debtor'* 
premises  shall  be  permissible  except  by  virtue  of  an  order  of  the 
President  of  the  Court  of  First  Instance,  to  be  obtained  on 
written  application,  under  penalty  on  breach  of  this  condition  of 
liability  in  damages  as  well  against  the  party  authorising  as  the 
bailiff  who  carries  out  such  seizure. 

Art.  827.  Every  application  in  writing  made  for  the  purpose 
of  obtaining  leave  to  seize  goods  which  have  been  removed  shall 
set  forth  in  a  summary  manner  particulars  of  the  articles  sought 
to  be  seized. 

Art.  828.  The  Judge  may  authorise  the  seizure  of  goods 
which  have  been  removed  from  the  debtor's  premises  even  on 
legal  holidays. 

Art.  829.  If  the  person  in  whose  possession  the  removed  goods 
sought  to  be  seized  are  declines  to  open  the  doors  of  the  building 
in  which  they  are,  or  resists  the  seizure,  the  matter  shall  be 
referred  to  the  Judge,  and  meanwhile  the  seizure  shall  be  stayed, 
except  in  so  far  as  leaving  a  guard  over  the  doors  of  the  place 
where  the  goods  are  is  concerned. 

Art.  830.  Seizure  of  removed  goods  shall  be  made  in  the  same 
manner  as  goods  taken  under  an  execution,  except  that  the  person 
in  whose  possession  the  same  are  found  may  be  appointed 
custodian  of  them. 

Art.  831.  The  application  for  a  declaration  of  the  validity  of 
the  seizure  shall  be  made  to  the  Court  of  the  district  in  which  the 
person  in  whose  possession  the  goods  are  resides,  and  if  the  seizure 
is  connected  with  proceedings  already  pending  in  another  Court, 
then  to  such  other  Court. 
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{IN  FRANCE.)    TITLE   IV.     ' 

As  to  Resales  in  Cases  op  Voluntary  Alienation. 

Art.  832.  {Law  of  2nd  Jam,  1841.)  The  notices  aad  applica- 
tions prescribed  by  Articles  2183  and  2185  of  the  Civil  Code 
shall  be  made  by  a  bailiff  appointed  for  the  purpose  npon  a 
simple  written  application  to  the  President  of  the  Court  of  First 
Instance  of  the  county  division  where  the  resale  is  to  be  held ; 
they  must  contain  the  appointment  of  a  solicitor  practising  in 
the  Court  in  which  the  resale  proceedings  are  brought.  The 
notice  of  application  for  resale  must  contain,  together  with  the 
offer  and  the  security,  a  summons  to  attend  in  three  days  before 
the  Court  to  approve  such  security,  upon  which  the  matter  shall 
be  proceeded  with  in  a  summary  manner.  Such  summons  must 
be  served  at  the  place  of  residence  of  the  solicitor  appointed, 
a  copy  of  the  certificate  of  settlement  and  deposit  of  the  security 
in  the  Registry  being  served  with  it.  In  cases  in  which  the 
person  demanding  a  resale  gives  security  in  money  or  in  Govern- 
ment bonds  instead  of  lodging  other  kinds  of  securities,  or  getting 
sureties,  in  conformity  with  Article  2041  of  the  Civil  Code,  he 
must  cause  to  be  served  with  the  writ  a  certificate  showing  the 
realisation  of  such  security.  If  the  security  offered  to  be  deposited 
is  rejected,  the  resale  shall  be  held  to  be  null  and  void,  and  the 
title  of  the  purchaser  at  the  first  sale  shall  be  upheld,  unless 
indeed  other  resales  have  been  held  by  other  creditors. 

Akt.  833.  {Law  of  2nd  June,  1841.)  When  notice  of  a  resale  has 
been  given  with  the  notice  of  application,  as  provided  by  Article  832 
above,  each  of  the  creditors  registered  shaU  have  the  right  to  have 
himself  substituted  as  applicant  in  the  application,  if  the  person 
applying  for  the  resale  or  the  new  purchaser  does  not  proceed 
with  the  matter  within  a  month  of  the  resale.  The  substitution 
shall  be  applied  for  by  a  simple  application  in  writing  for  liberty 
to  intervene,  and  shall  be  served  between  the  solicitors.  The 
same  right  of  applying  for  an  order  of  substitution  shall  be 
available  to  registered  creditors  when  during  the  course  of  the 
proceedings  there  is  any  collusion,  fraud  or  negligence  on  the  part 
of  the  claimant.  In  all  the  above  cases  substitution  shall  be  had 
at  the  risk  of  the  person  applying  for  resale,  his  deposit  of 
security  being  liable  to  satisfy  any  liability  which  may  be  so 
incurred. 

Art.  834.  Creditors  who,  holding  a  lien  or  charge  according  to 
the  terms  of  Articles  2123,  2127  and  2128  of  the  Civil  Code, 
have  not  caused  their  charges  to  be  registered  anterior  to 
alienations  which  may  be  subsequently  made  of  the  property  liable 
to  their  charge  shall  not  be  allowed  to  apply  for  the  property  to 
be  submitted   to   auction   in   accordance  with  the  provisions  of 
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Chapter  VIII.  Title  18,  of  the  Third  Book  of  the  Civil  Code, 
except  upon  proof  that  they  have  registered  since  the  certificate 
of  transfer  of  the  property,  and  at  latest  within  fifteen  days  of 
entry  npon  the  Begister  of  such  certificate.  The  same  rule  shall 
apply  as  regards  creditors  having  liens  upon  the  property,  without 
prejudice  to  other  rights  appertaining  to  the  vendors  and  to 
next-of-kin  by  virtue  of  Articles  2108  and  2109  of  the  Civil  Code. 

Art.  836.  In  cases  provided  for  in  the  preceding  Article  the 
new  owner  need  not  give  to  creditors  who  have  registered  their 
claims  later  than  the  entry  upon  the  Begister  of  the  certificate  the 
notices  prescribed  by  Articles  2183  and  2184  of  the  Civil  Code  ; 
and  in  any  event,  should  the  creditors  not  have  required  the  sub- 
mission of  the  property  to  auction  within  the  times  and  in  the 
manner  prescribed,  the  new  purchaser  shall  only  be  bound  to  pay 
the  purchase  price,  as  provided  by  Article  2186  of  the  Civil  Code. 

Art.  836.  (Xaw  of  2nd  June^  1841.)  In  order  to  carry  into 
effect  the  resale  by  auction  contemplated  by  Article  2187  of  the 
Civil  Code,  the  claimant  must  cause  the  auction  bills  to  be  printed, 
and  the  same  shall  set  forth  :  (1)  The  date  and  the  description  of 
the  certificate  of  alienation  upon  which  the  resale  has  become 
necessary  ;  the  name  of  the  notary  appointed  to  conduct  it,  or  of 
any  other  authority  appointed  to  carry  it  out.  (2)  The  price  set 
out  in  the  certificate  if  a  sale  is  in  question,  or  the  value  put  upon 
the  premises  in  the  notice  to  the  registered  creditors  if  an 
exchange  or  a  gift  is  in  question.  (3)  The  total  amount  required 
to  be  realised  at  the  resale.  (4)  The  names,  occupations  and 
residences  of  the  previous  purchaser,  of  the  person  acquiring  or 
receiving  it  by  way  of  gift,  of  the  person  requiring  the  resale,  as 
well  as  of  the  creditor  substituted  for  him  in  the  events  con- 
templated by  Article  833.  (5)  A  summary  description  of  the 
property  affected,  stating  its  nature  and  situation.  (6)  The  name 
and  address  of  the  solicitor  appointed  by  the  plaintiff,  and  (7)  A 
statement  of  the  Court  in  which  the  resale  proceedings  are  being 
had,  as  well  as  the  hour,  day  and  place  of  the  sale. 

These  auction  bills  must  be  posted  fifteen  days  at  least  and 
thirty  days  at  most  before  the  sale  upon  the  door  of  the  place 
of  residence  of  the  former  owner,  and  at  the  places  directed  by 
Article  699  of  this  Code. 

Art.  837.  Within  the  same  limits  of  time  the  certificate  of 
alienation  must  be  lodged  in  the  Registry,  and  shall  take  the  place 
of  an  auction  minute.  The  price  set  out  in  the  certificate,  or  the 
value  declared,  and  the  total  of  the  price  realised  by  the  resale 
shall  be  stated  at  the  auction. 

Art.  838.  The  person  applying  for  the  resale,  even  in  cases 
where  there  has  been  a  substitution  ordered  in  the  proceedings, 
shall  be  declared  the  purchaser  if  upon  the  day  fixed  for  the 
resale  no  other  bidder  presents  himself.  Articles  701,  702,  705, 
706,  707,  711,  712,  713.  732  and  733  of  this  present  Code  are 
applicable  to  cases  of  resale,  as  well  as  734  and  the  foUowing 
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Articles  relating  to  abortive  sales.  The  rules  laid  down  by 
Articles  705  and  706,  832,  83B  and  837  shall  be  conformed  to 
under  penalty  of  the  proceedings  being  null  and  void.  The 
declaration  of  nullity  must  be  applied  for  under  penalty  of  the 
application  not  being  entertained,  as  follows,  viz. :  So  far  as  regards 
those  which  relate  to  applications  for  a  resale  and  to  the  judgment 
providing  for  the  giving  of  security ;  as  to  those  relating  to  for- 
malities necessary  to  be  observed  on  putting  the  property  up  to 
auction  three  days  at  least  before  the  sale.  The  first  shall  be  pro- 
vided for  in  the  judgment  providing  for  the  giving  of  security,  and 
the  others  before  the  sale,  and  in  so  far  as  possible  by  the  judg- 
ment as  to  the  sale  itself.  No  judgment  or  order  in  default  in 
matters  of  resale  upon  voluntary  alienation  shall*  be  subject  to 
opposition.  Judgments  dealing  with  claims  setting  up  irregularities 
in  procedure  prior  in  date  to  the  giving  of  security,  or  in 
regard  to  the  giving  of  such  security,  and  those  dealing  with 
applications  to  substitute  one  creditor  for  another  in  the  car- 
riage of  proceedings  instituted  on  account  of  collusion  or  fraud, 
shall  only  be  capable  of  being  attacked  by  means  of  an  appeal. 
A  purchase  made  after  an  order  for  resale  upon  voluntary 
alienation  shall  be  regulated,  so  far  as  regards  the  vendor  and 
purchaser,  by  the  provisions  of  Article  717  above  ;  provided 
nevertheless  that  after  the  judgment  of  sale  following  upon  an 
order  for  resale  the  wiping  out  of  the  registered  legal  notices  of 
charge  and  the  rights  of  creditors  to  legal  charges,  if  it  shall  not 
already  have  been  done,  shall  be  carried  into  effect  as  in  the  case 
of  voluntary  alienation,  and  the  rights  of  creditors  with  pre- 
ferential claims  shall  be  governed  by  the  last  paragraph  of 
Article  772. 


{IN  BELGIUM.)    TITLE   IV. 

As  TO  a  Resale  where  the  Alienation  was  Voluntary 
(Repealed  and  replaced  by  the  following  Provisions)  : 

Lata  of  Atcgust  15th,  1854. 
TITLE   2. 

Art.  93  (832).  The  notice  of  application  prescribed  by 
Article  116  of  the  Law  of  16th  December,  1851,  is  to  contain 
the  appointment  of  a  solicitor  practising  in  the  Court  in  which 
the  proceedings  relating  to  the  resale  have  to  be  taken  and  carried 
into  effect. 

The  notice  of  application  to  submit  to  a  resale  must  contain, 
under  penalty  of  the  resale  proceedings  being  void,  an  offer  to 
give  security  with  a  summons  at  three  days'  date  before  the  same 
Court  to  attend  on  the  giving  of  the  security,  which  shall  be 
dealt  with  as  a  matter  requiring  urgency  and  despatch.     No  order 
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decreeing    consolidation    shall   be    made,  and   parties   failing  to 
attend  on  the  summons  need  not  be  re-served. 

Art.  94  (833).  If  the  security  offered  is  refused,  the  resale 
shall  be  declared  a  nullity,  and  the  purchaser  at  the  first  sale 
confirmed  in  his  title,  unless  indeed  further  orders  for  resale  are 
obtained  by  other  creditors. 

Art.  95.  The  judgment  finding  that  security  has  been  duly- 
given  shall  appoint  a  notary  to  proceed  with  and  conduct  the  sale, 
and  shall  fix  the  date  in  accordance  with  the  provisions  of 
Article  32.  The  same  shall  be  proceeded  with  according  to  the 
original  conditions,  or  according  to  new  particulars  and  conditionei 
of  sale  to  be  agreed  upon  of  common  accord  by  the  person 
demanding  the  resale  and  the  other  parties  interested. 

Art.  96.  The  voluntary  public  sales  mentioned  in  Articles  89 
and  90  shall  not  be  liable  to  be  upset  for  the  purpose  of  enabling  a 
resale  to  be  held,  so  far  as  they  affect  registered  creditors 
properly  summoned  to  attend  the  sale  proceedings. 

Art.  97.  When  notice  of  an  application  for  an  order  for  resale 
has  been  given  in  accordance  with  the  terms  of  Article  93,  each  of 
the  creditors  registered  shall  have  the  right  to  apply  for  conduct 
of  the  proceedings  to  be  given  to  him  as  provided  by  Article  58 
of  this  present  Law  if  the  person  applying  for  a  resale  or  the 
new  purchaser  does  not  duly  proceed  with  the  matter  within  a 
month  of  the  resale. 

Articles  59  and  60  also  apply  in  cases  of  resale. 

Art.  98.  In  order  to  arrive  at  the  resale  following  upon  an 
order  for  resale,  as  contemplated  by  Article  117  of  the  Law  of 
16th  December,  1851,  the  notary  appointed  by  the  judgment  given 
pursuant  to  Article  95  of  this  present  Law  shsdl  cause  the  auction 
bills  to  be  printed,  and  the  same  must  set  out  : 

(1)  The  date  and  the  nature  of  the  grounds  for  aliebation  upon 
which  the  order  for  resale  has  been  made,  and  the  name  of  the 
notary  to  whom  the  same  has  been  entrusted. 

(2)  The  price  set  out  in  the  certificate  if  a  sale  is  in  contempla- 
tion or  the  value  put  upon  the  property  in  the  notices  given  to  the 
-creditors  whose  debts  are  registered  in  all  other  cases. 

(3)  The  total  price  to  be  realised  on  resale. 

(4)  The  names,  occupations,  and  residences  of  the  former 
purchaser,  of  the  new  purchaser,  and  of  the  person  demanding  the 
resale. 

(5)  A  summary  description  of  the  nature  and  situation  of  the 
property  intended  to  be  disposed  of  with  its  acreage  according  to 
the  Ordnance  Survey  of  the  district. 

(6)  Particulars  of  the  day,  place,  and  hour  on  and  at  which  the 
sale  will  be  held.  These  auction  bills  shall  be  posted  ten  days  at 
least  before  the  sale  upon  the  principal  doors  of  all  buildings 
included  in  the  sale,  upon  the  principal  door  of  the  conununal 
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building,  and  of  the  parish  church  of  the  place  where  the  property 
ia  situate,  and  upon  the  front  door  of  the  house  of  the  notary 
who  is  entrusted  with  the  sale. 

Within  the  same  period  advertisements  setting  forth  the  above 
particulars  shall  be  inserted  in  one  newspaper  circulating  in  the 
principal  town  of  the  division  of  the  county  or  in  the  chief  town  of 
the  province,  and  shall  be  repeated  twice  at  least  within  the  ten 
days  preceding  the  sale. 

Art.  99.  Ten  days  at  least  before  the  sale  the  original  and  new 
purchasers  shall  be  summoned  to  take  part  in  such  sale  at  the 
place,  day,  and  hour  stated  in  the  summons. 

A  like  summons  shall  be  served  upon  the  creditor  demanding 
the  resale,  whether  it  be  the  new  purchaser  or  another  creditor  who 
institutes  the  proceedings.  Within  the  same  period  the  particulars 
and  conditions  of  sale  must  be  lodged  at  the  office  of  the  notary, 
and  also  the  certificate  of  alienation  which  shall  take  the  place  of 
the  auction  minute. 

The  price  set  out  in  the  certificate,  or  the  value  declared,  and 
the  total  of  the  sum  required  to  be  realised  at  the  resale,  shall  take 
the  place  of  a  reserve  price. 

The  outside  public  shall  be  admitted  to  bid  at  the  auction 
sale. 

Art.  100.  Creditors  whose  debts  are  registered  shall  likewise 
be  summoned  to  attend  the  auction  within  the  times  limited  for 
service  of  writs  by  the  Code  of  Civil  Procedure. 

Art.  101.  The  person  demanding  the  resale,  even  in  cases  in 
which  substitution  in  the  conduct  of  the  proceedings  has  been 
ordered,  shall  be  declared  the  purchaser  if  upon  the  day  fixed  for 
the  sale  no  other  bidder  presents  himself. 

Articles  42,  43,  46,  47,  48,  49,  and  54  of  this  present  Law  as 
well  as  Article  73,  and  the  following  Articles  relating  to  abortive 
sales  are  applicable  in  cases  of  resale. 

The  formalities  prescribed  by  Articles  93,  98,  99,  and  100  above 
shall  also  be  observed  under  penalty  of  the  proceedings  being 
void. 

Applications  for  declaration  of  nullity  shall^  under  penalty  of 
their  being  rejected,  be  made  as  follows,  viz  :  Those  relating  to 
the  declaration  requiring  a  resale,  and  to  the  writ  of  summons 
before  the  order  as  to  giving  security,  and  those  connected  with  the 
formalities  relating  to  the  putting  up  for  sale  at  least  eight  days 
before  the  sale.  The  first  shall  be  adjudicated  upon  by  the  judg- 
ment dealing  with  the  giving  of  security,  and  the  others  before 
the  day  of  sale  in  priority  to  other  matters. 

No  judgment  or  order  by  default  in  matters  relating  to  resale  on 
voluntary  alienation  shall  be  subject  to  opposition.  Judgments 
dealing  with  the  avoidance  of  proceedings  taken  before  the  lodg- 
ing of  the  security  or  even  upon  its  being  lodged,  and  those  dealing 
with  applications  for  substitution  in  the  carriage  of  proceedings 
on  the  ground  of  fraud  or  collusion  shall  alone  be  liable  to  be 
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attacked  by  means  of  appeal  within  eight  days  after  notice  to  the 
solicitor. 

A  sale  made  following  a  resale  upon  voluntary  alienation,  shall 
not  be  liable  to  be  set  aside  by  any  other  order  for  resale,  except 
in  so  far  as  the  contrary  is  provided  by  Article  73  in  cases  of 
abortive  sales. 

The  results  of  such  sale  and  purchase,  so  far  as  regards  both 
vendor  and  purchaser,  shall  be  governed  by  the  provisions  of 
Article  64. 

Applications  for  avoidance  of  proceedings  must  be  brought  under 
penalty  of  their  being  out  of  time,  within  fifteen  dajrs  of  the  sale, 
and  shall  be  entered  and  transcribed  in  accordance  with  the 
provisions  of  the  first  Article  of  the  Law  of  16th  December. 
1861. 

TITLE    V. 

Of  the  Steps  to  be  taken  to  Obtain  a  Certified  or 
OTHER  Copy  of  a  Certificate  or  for  the  Purpose  of 
Getting  the  Same  Amended. 

Art.  839.  The  notary  or  other  person  with  whom  the  same  is 
deposited  who  refuses  to  supply  a  certified  or  other  copy  of  a 
certificate  to  the  parties  interested  either  directly  as  next-of-kin 
or  otherwise  having  right  thereto,  shall  be  liable  to  be  ordered  so 
to  do  upon  summons  with  a  short  return  to  be  served  by  leave  of 
the  President  of  the  Court  of  First  Instance  without  the  pre- 
liminary of  an  attempt  at  conciliation. 

Art.  840.  The  matter  shall  be  dealt  with  summarily,  and  the 
judgment  enforced  in  spite  of  opposition  or  appeal. 

Art.  841.  A  party  wishing  to  obtain  a  copy  of  a  certificate 
which  has  not  been  registered  or  which  remains  unperfected,  shall 
make  his  written  application  to  the  President  of  the  Court  of 
First  Instance  without  prejudice  to  the  carrying  out  of  the 
provisions  of  the  laws  and  regulations  relating  to  registration. 

Art.  842.  The  delivery  shall  be  made  if  occasion  so  requires 
under  the  order  made  following  upon  the  written  application,  and 
a  note  to  that  effect  shall  be  written  at  the  foot  of  the  copy 
delivered. 

Art.  843.  In  the  event  of  a  refusal  on  the  part  of  the  notary  or 
person  in  whose  custody  the  document  is,  the  question  shall  be 
referred  to  the  Judge  of  the  Court  of  First  Instance  for  settlement. 

Art.  844.  The  party  who  desires  to  obtain  a  second  fair  copy 
either  in  the  form  of  a  minute  of  a  certificate  or  a  duplicate  of  a 
fair  copy  which  has  been  deposited,  shall  make  application  in 
writing  to  that  effect  to  the  President  of  the  Court  of  First 
Instance ;  by  virtue  of  the  order  to  be  made,  he  shall  cause  a 
summons  to  be  served  upon  the  notary  to  furnish  the  copy  on  a 
day  and  hour  to  be  fixed,  and  to  the  parties  interested  a  summons 
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requiring  them  to  attend  thereat ;  a  note  of  such  order  shall  be 
written  at  the  foot  of  the  second  fair  copy,  as  also  of  the  sum  for 
which  execution  may  be  had  if  the  debt  is  discharged  or  partially 
assigned. 

Art.  845.  In  case  of  dispute  the  parties  shall  submit  the  matter 
to  a  reference. 

Art.  846.  Any  person  who,  during  the  pendency  of  a  suit, 
desires  to  obtain  a  certified  or  office  copy  of  a  document  forming 
part  of  the  proceedings  therein  to  which  he  has  not  been  a  party, 
shall  proceed  in  the  manner  provided  below. 

Art.  847.  The  application  for  a  mandatory  order  shall  be  made 
ill  writing  and  served  between  the  solicitors.  The  matter  shall 
be  brought  to  a  hearing  upon  a  simple  notice,  and  adjudicated  upon 
summarily  without  any  formalities  of  procedure. 

Art.  848.  The  judgment  shall  be  executory  in  spite  of  appeal  or 
opposition. 

Art.  849.  The  depositions  relating  to  the  mandatory  order,  or 
the  comparison  of  copies  thereof  with  the  original,  shall  be  pre- 
pared and  done,  and  the  copy  or  office  copy  delivered  out  by  the 
notary  or  the  person  in  whose  hands  it  is,  unless  the  Court  making 
the  order  has  not  deputed  this  office  to  one  of  its  members, 
to  some  other  Judge  of  the  Court  of  First  Instance  or  to  some 
other  notary. 

Art.  860.  In  any  case  the  parties  shall  be  at  liberty  to  take 
part  in  the  preparation  of  the  minute  of  proceedings  and  to  insert 
therein  such  statements  as  they  may  think  necessary. 

Art.  861.  If  the  costs  and  expenses  of  the  minute  of  the  notice 
fall  to  be  paid  to  the  person  in  whose  hands  the  same  is,  he  may 
refuse  to  give  an  office  copy  until  he  is  paid  all  expenses  beyond 
those  of  such  office  copy. 

Art.  862.  The  parties  shall  be  at  liberty  to  check  the  office 
copy  or  copy  of  the  minute  with  the  original  which  shall  be  read 
out  by  the  person  in  whose  possession  the  same  is  ;  if  they  contend 
that  the  same  are  not  in  conformity  the  one  with  the  other,  the 
matter  shall  be  referred  upon  a  date  to  be  appointed  in  the  minute 
of  the  proceedings  to  the  President  of  the  Court,  who  shall  make 
the  comparison  himself.  For  this  purpose,  the  person  in  whose 
possession  the  same  is,  shall  be  required  to  produce  such  minute. 
The  expenses  of  the  depositions,  as  well  as  the  cost  of  trans- 
mission incurred  by  the  person  in  whose  possession  the  same  is, 
shall  be  provided  in  advance  by  the  applicant. 

Art.  863.  Registrars  and  persons  in  whose  possession  public 
registers  are,  shall  make  and  deliver  out  without  any  order  of  the 
Court,  office  copies,  copies  or  extracts  to  all  persons  requiring  the 
same  and  having  the  right  thereto  under  penalty  of  being  liable  in 
damages  and  costs  for  failure  so  to  do. 

C.P.  2  a 
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Art.  854.  A  second  office  copy  of  a  judgment  available  for 
enforcement  shall  not  be  given  out  to  the  same  party  except  by 
virtue  of  an  order  of  the  President  of  the  Court  which  made  the 
same.  The  formalities  prescribed  with  regard  to  furnishing  second 
certified  copies  of  certificates  in  matters  taken  before  notaries  shall 
in  this  connection  be  observed. 

Art.  856.  Any  party  who  desires  to  obtain  an  order  for  the 
correction  of  any  document  connected  with  an  action  pending 
before  the  Court,  shall  make  application  in  writing  therefor  to  the 
President  of  the  Court  of  First  Instance. 

Art.  856.  The  matter  shall  thereupon  be  dealt  with  upon  the 
report  and  the  conclusions  of  the  Minist^re  Public.  The  Judges 
may  order,  if  they  consider  it  proper  so  to  do,  that  the  interested 
parties  be  summoned  to  appear,  and  the  family  council  summoned 
to  meet  as  a  preliminary  thereto.  If  it  be  found  necessary  to 
summon  the  parties  interested,  the  application  shall  be  made  by 
writ  of  summons  without  the  preliminary  of  an  attempt  at  con- 
ciliation being  necessary,  and  the  matter  shall  be  carried  out  by 
notices  passing  between  the  solicitors  for  the  parties  represented 
in  the  action. 

Art.  857.  No  correction  and  no  alteration  shall  be  made  in  an 
official  cause  paper  without  an  order,  and  orders  for  correction 
shall  be  entered  upon  the  registers  by  the  official  person  having 
charge  thereof  as  soon  as  they  have  been  transmitted  to  him.  A 
note  shall  be  made  in  the  margin  of  the  document  so  corrected, 
and  the  document  shall  not  be  delivered  out  except  with  the 
corrections  ordered,  under  penalty  of  the  officer  giving  the  same 
out,  being  liable  to  be  mulcted  in  damages*  and  expenses. 

Art.  858.  In  cases  in  which  there  is  no  party  other  than  the 
person  making  the  claim  for  correction,  or  where  such  person 
considers  that  he  has  a  right  to  complain  of  the  judgment,  he 
may,  within  three  months  sfter  the  date  of  the  judgment,  make 
application  to  the  Court  of  Appeal,  by  filing  with  the  President 
an  application  in  writing,  and  upon  this  application  a  return  shall 
be  given  setting  forth  a  day  upon  which  the  matter  will  be  dealt 
with  in  Court,  upon  the  conclusions  of  the  Ministere  Public. 


TITLE  VI. 

As   TO    Several    Provisions    with   Eeoard   to  Taking 
Possession  of  Goods  Belonging  to  Absent  Persons. 

Art.  859.  In  cases  provided  for  by  Article  112  of  the  Civil 
Code,  and  in  order  to  obtain  a  decision  thereon,  application  in 
writing  must  be  made  to  the  President  of  the  Court.  Upon  this 
application  being  filed — to  which  shall  be  annexed  the  documents 
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in  support — ^the  President  shall  depute  a  Judge  to  make  a  report 
upon  the  matter  on  a  day  to  be  fixed,  and  judgment  shall  be 
delivered  after  having  heard  the  State  Attorney. 

Art.  860.  The  same  procedure  shall  be  adopted  in  cases  relating 
to  putting  persons  into  provisional  possession  of  an  absent  person's 
goods  dealt  with  by  Article  120  of  the  Civil  Code. 


TITLE   VIL 

As  TO  Powers  op  Married  Women. 

Art.  861.  a  wife  wishing  to  obtain  authority  to  take  proceed- 
ings for  the  assertion  of  her  rights  after  having  summoned  her 
husband  and  upon  his  refusal,  may  file  an  application  for  leave 
"wiih.  the  President,  who  may  make  an  order  giving  her  permission 
to  summon  her  husband  to  attend  upon  a  day  to  be  fixed  at  the 
ofifice  of  the  Court,  to  state  the  reasons  for  his  refusal. 

Art.  862.  The  husband  having  been  heard,  or  failing  to  attend, 
judgment  shall  be  given  based  upon  the  conclusions  of  the 
Minist^re  Public,  which  judgment  shall  adjudicate  upon  the  rights 
of  the  wife. 

Art.  863.  In  cases  in  which  it  is  thought  that  the  husband  is 
absent,  or  where  such  fact  has  been  ascertained,  the  wife  who 
desires  to  obtain  authority  to  assert  her  rights  by  action,  may  also 
make  application  in  writing  to  the  President  of  the  Court,  who 
shall  direct  notice  to  be  served  upon  the  Minist^re  Public,  and 
appoint  a  Judge  to  make  his  report  thereon  upon  a  day  to  be 
fixed.  I 

Art.  864.  The  wife  of  a  person  under  disability  may  obtain 
authority  in  the  manner  prescribed  by  the  last  Article,  and  she 
must  annex  to  her  application  the  judgment  declaring  her  husband 
under  disability. 

TITLE   VIII. 
As  to  the  Separation  of  Goods. 

Art.  865.  No  application  for  separation  of  goods  shall  be 
lodged  without  authority  first  obtained,  which  authority  the 
President  of  the  Court  may  give  upon  application  in  writing  to 
be  presented  to  him  for  the  purpose.  The  President,  however, 
before  giving  such  authority,  may  make  such  comments  thereon  as 
appear  to  him  to  be  proper. 

Art.  866.  The  Registrar  of  the  Court  shall,  without  delay, 
affix  to  a  notice  board  placed  for  the  purpose  in  the  court  room, 
a  copy  of  the  Application  for  Separation  of  G-oods,  which  must  set 
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forth :  (1)  The  date  of  the  application.  (2)  The  Christian  and 
surnames,  profession  and  residence  of  the  parties.  (3)  The  names 
and  residence  of  the  solicitor  appointed  whose  duty  it  is  to  send 
for  this  purpose  the  said  extract  to  the  Registrar  within  three 
days  of  the  application. 

Art.  867.  A  similar  extract  shall  be  affixed  to  the  notice  board 
placed  for  the  purpose  in  the  court  room  of  the  Commercial 
Court,  in  the  chamber  of  solicitors  of  first  instance,  and  in  that  of 
the  notaries  in  the  places  in  which  these  exist.  The  said  notices 
shall  be  certified  by  the  Registrars  and  by  the  secretaries  of  the 
said  chambers. 

Art.  868.  The  same  extract  shall  be  advertised  in  the  case  of 
an  action  brought  by  the  wife  in  one  of  the  newspapers  printed 
and  circulating  in  the  place  where  the  Court  sits,  and  if  no  such 
newspaper  exists,  then  in  one  of  those  circulating  in  the  depart- 
ment, if  there  be  one.  The  said  advertisement  shall  be  approved 
in  the  manner  provided  for  under  the  title,  "As  to  taking 
Immovables  in  Execution." 

Art.  869.  No  judgment  upon  an  application  for  separation  of 
goods  shall  be  given  except  in  cases  where  rights  have  to  be 
preserved,  until  one  month  after  the  formalities  above  prescribed 
have  been  complied  with,  the  same  being  strictly  adhered  to  under 
penalty  of  the  proceedings  being  invalid,  such  invalidity  may  be 
set  up  by  the  husband,  or  his  creditors. 

Art.  870.  The  mere  ^  assertion  of  the  husband  shall  not  be 
regarded  as  proof,  even  when  there  are  no  creditors. 

Art.  871.  The  creditors  of  the  husband  may,  up  to  the  date  of 
the  final  judgment,  summon  the  solicitor  of  the  wife  by  a  notice 
passing  between  solicitor^  to  communicate  to  them  the  particulars 
of  the  application  for  separation  of  goods  and  the  documents  in 
proof  thereof.  They  may  even  intervene  in  the  proceedings  for 
the  purpose  of  preserving  their  rights,  without  the  necessity  of 
resorting  to  the  preliminary  of  an  attempt  at  conciliation. 

Art.  872.  The  judgment  for  separation  of  goods  shall  be  read 
publicly  during  the  holding  of  a  sitting  in  the  Commercial  Court 
of  the  locality,  if  there  be  one.  An  extract  of  this  ju^;ment, 
setting  forth  the  date,  the  description  of  the  Court  giving  it, 
the  surname,  Christian  names,  profession  and  residence  of  the 
spouses  shall  be  affixed  to  a  notice  board  provided  for  this 
purpose,  and  shall  remain  so  affixed  for  one  year  in  the  court 
room  of  the  Court  of  First  Instance,  and  the  Commercial  Court 
of  the  place  of  residence  of  the  husband  even  when  he  is  not  a 
trader,  and  if  there  be  no  Commercial  Court,  then  in  the  principal 
room  of  the  communal  building  of  the  place  of  residence  of  the 
husband.  A  similar  extract  shall  be  affixed  to  the  notice  board 
in  the  chambers  of  solicitors  and  notaries  if  there  be  one. 
The  wife  shall  not  put  the  judgment  int^  execution  before 
all   the   above  formalities   have   been   complied   with,  provided, 
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nevertheless,  that  it  shall  not  be  necessary  for  her  to  wait  for  the 
expiration  of  the  above-mentioned  period  of  one  year.  All  the 
above  is  without  prejudice  to  the  provisions  set  forth  in  Article  1445 
of  the  Civil  Code. 

Art.  873.  If  the  formalities  provided  to  be  observed  under  the 
present  title  have  been  observed,  the  husband's  creditors  shall 
no  longer,  after  the  expiration  of  the  time  provided  in  the  last 
Article,  be  allowed  to  make  application  for  liberty  to  come  in 
as  third  parties  in  opposition  to  the  judgment  for  separation  of 
goods. 

Art.  874.  The  renunciation  by  the  wife  of  her  right  to  com- 
munity of  goods  shall  be  made  by  her  at  the  Registry  of  the 
Court  having  seisin  of  the  separation  proceedings. 


TITLE   IX. 
As  TO  Judicial  Sepabation  and  Divorce. 

Art.  875.  A  husband  or  wife  who  desires  to  take  proceedings 
for  judicial  separation,  must  deliver  to  the  President  of  the  Court 
having  jurisdiction  in  the  place  of  the  husband's  residence,  a 
-written  application,  setting  forth  sunmiarily  the  facts,  and  annex 
thereto  the  documents  in  support  thereof,  if  there  be  any. 

Art.  876.  The  application  shall  be  followed  by  an  order  pro- 
viding that  the  parties  appear  before  the  President  upon  a  day  to 
be  fixed  thereby. 

Art.  877.  The  parties  must  attend  in  person  without  the  right 
of  being  assisted  by  solicitors  or  counsel. 

Art.  878.  The  President  shall  put  before  the  parties  such 
arguments  as  he  may  consider  proper  for  the  purpose  of  bringing 
them  into  agreement  the  one  with  the  other.  If  he  fails  in  this 
he  shall  make,  following  upon  the  first  order,  a  second  order, 
providing  that  inasmuch  as  he  has  been  unable  to  induce  the 
parties  to  come  to  an  agreement,  he  authorises  them  to  proceed 
without  any  preliminary  sunmions  to  appear  before  the  conciliation 
board.  He  shall  also  give  permission  by  the  same  order  to  the 
wife  to  proceed  with  her  application,  to  withdraw  provisionally 
from  her  husband's  house,  and  to  live  in  such  other  house  as  may 
be  agreed  upon  between  the  parties,  or  as  he  directs.  He  shall 
also  order  that  such  articles  as  may  be  necessary  for  the  daily  use 
of  the  wife  be  given  up  to  her.  Applications  in  regard  to 
maintenance  shall  be  heard  in  open  Court. 

Art.  879.  The  matter  shall  be  proceeded  with  according  to 
the  rules  established  with  regard  to  other  actions  and  suits,  and 
adjudicated  upon  having  regard  to  the  conclusions  of  the  Ministere 
Public. 
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Art.  880.  An  office  copy  of  the  judgment  providing  for  judicial 
separation  shall  be  affixed  to  the  notice  boards  as  well  in  the 
court  room  as  in  the  chambers  of  solicitors  and  notaries  as  provided 
in  Article  872. 

Art.  881.  With  regard  to  divorce,  proceedings  shall  be  con- 
ducted in  connection  therewith  in  the  manner  prescribed  by  the 
Civil  Code. 


TITLE    X. 

As  to  Obtaining  the  Opinion  op  Relations. 

Art.  882.  When  the  nomination  of  a  guardian  has  not  been 
made  in  the  presence  of  the  person  appointed,  notice  thereof  shall 
be  given  to  him  by  a  member  of  tJie  family  council  appointed 
for  the  purpose.  Such  notice  shall  be  given  within  three  days  of 
the  discussion,  one  additional  day  being  allowed  for  every  three 
myriametres  of  distance  between  the  place  where  the  meeting  is 
held  and  the  place  of  residence  of  the  guardian. 

Art.  883.  Whenever  the  members  of  a  family  council  are 
unable  to  come  to  an  unanimous  decision,  the  opinion  of  each  of 
the  members  shall  be  set  forth  in  the  minute  of  proceedings,  the 
guardian,  deputy-guardian  or  curator,  and  even  the  members  of 
the  family  council  being  at  liberty  to  make  application  in  regard 
to  the  decision  come  to  by  the  majority.  Their  applications  shall 
be  directed  against  those  members  who  have  agreed  in  the  decision 
of  the  majority  without  it  being  necessary  for  an  attempt  at 
conciliation  first  being  resorted  to. 

Art.  884.  Such  applications  shall  be  dealt  with  summarily. 

Art.  885.  In  all  cases  in  which  the  decision  of  a  quorum  is 
necessary,  an  office  copy  of  the  minute  of  proceedings  setting  forth 
the  decision  arrived  at  by  the  majority  must  be  delivered  to  the 
President,  who,  by  an  order  to  be  written  at  the  foot  of  such 
minute,  shall  direct  notice  thereof  to  be  served  upon  the  Minist^re 
Public,  and  appoint  a  Judge  to  make  his  report  thereon  upon  an 
appointed  day; 

Art.  886.  The  State  Attorney  shall  write  his  conclusions  at  the 
foot  of  the  said  order.  The  minute  of  the  judgment  of  conformity 
shall  be  written  below  the  said  conclusions  upon  the  same  sheet  of 
paper. 

Art.  887.  If  the  guardian  or  other  person  charged  with  the 
duty  of  seeing  to  the  conformity  does  not  do  so  within  the  time 
fixed  by  the  family  council,  or  on  failure  to  fix  a  time  within 
fifteen  days,  one  of  the  members  of  the  council  may  proceed  there- 
with against  the  guardian  and  at  his  expense  without  further 
notice. 
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Art.  888.  Such  members  of  the  family  council  as  consider  it 
their  duty  to  oppose  a  judgment  of  conformity,  must  make  known 
their  objection  by  an  extra-judicial  act  to  such  person  as  are 
charged  with  the  duty  of  putting  forward  the  same,  and  if  they 
have  not  been  summoned,  they  shall  be  at  liberty  to  oppose  the 
confirmation  of  the  judgment. 

Art.  889.  Judgments  given  pursuant  to  decisions  come  to  by 
family  councils  shall  be  subject  to  appeal. 


TITLE    XI. 

As  TO  Prohibition. 

Art.  890.  In  all  cases  of  applications  for  prohibition,  the  facts 
of  idiocy  or  lunacy,  if  they  exist,  must  be  set  out  in  the  written 
application  presented  to  the  President  of  the  Court,  the  documents 
in  proof  thereof  annexed  thereto,  and  the  names  of  the  witnesses 
to  be  called  in  support  set  out  therein. 

Art.  891.  The  President  of  the  CJourt  shall  order  notice  of  the 
application  to  be  given  to  the  Minist^re  Public,  and  appoint  a 
Judge  to  make  his  report  thereon  upon  a  day  to  be  fixed. 

Art.  892.  Upon  the  report  of  the  Judge  and  the  conclusions  of 
the  State  Attorney,  the  Court  shall  order  that  the  family  council, 
formed  in  accordance  with  the  method  prescribed  by  the  Civil 
Code,  section  4,  title  2,  under  the  heading  "As  to  Minority, 
Guardianship  and  Emancipation,"  shall  give  its  opinion  upon  the 
condition  of  the  person  whose  prohibition  from  the  performance 
of  judicial  acts  is  applied  for. 

Art.  893.  The  application  and  the  opinion  of  the  family  council 
shall  be  notified  to  the  person  in  the  position  of  defendant  before 
his  interrogation  is  proceeded  with.  If  the  interrogation  and  the 
documents  produced  are  insufficient,  and  if  the  facts  can  be  proved 
by  witnesses,  the  Court  may  order  in  a  proper  case  the  holding  of 
an  inquiry,  and  if  so  ordered,  the  same  shall  take  place  in  the 
usual  manner.  The  Court  shall  be  at  liberty,  if  the  circum- 
stances so  require,  to  direct  that  the  inquiry  be  held  without  the 
defendant  being  present,  but  in  this  case  he  shall  be  at  liberty  to 
be  represented  by  counsel. 

Art.  894.  Any  appeal  lodged  by  the  person  affected  by  the 
prohibition,  shall  be  directed  against  the  person  who  initiated 
the  prohibition  proceedings.  Any  appeal  lodged  by  the  person 
initiating  the  proceedings,  or  by  one  of  the  members  of  the  family 
council,  shall  be  directed  against  the  person  against  whom  the  pro- 
hibition proceedings  are  directed.  In  case  of  the  appointment  of 
a  family  council,  the  appeal  of  the  person  on  whose  behalf  the 
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same  has  been  appointed  shall   be  directed   against   the   person 
initiating  the  proceedings. 

Art,  895.  Should  there  be  no  appeal  against  the  judgment  of 
prohibition,  or  if  the  same  be  confizined  on  appeal,  provision  shall 
be  made  for  the  appointment  of  a  guardian  and  of  a  deputy- 
guardian  to  the  person  placed  under  prohibition,  according  to  the 
rules  prescribed  under  the  title  as  to  obtaining  the  opinions  of 
relations.  The  provisional  guardian  appointed  in  pursuance  of 
Article  497  of  the  Civil  Code  shall  cease  from  exercising  his 
functions,  and  render  an  account  to  the  permanent  guardian  if  he 
is  not  himself  appointed  to  that  office. 

Art.  896.  All  applications  for  stay  of  proceedings  in  prohibition 
matters  shall  be  initiated  and  adjudicated  upon  in  the  same  manner 
as  is  directed  in  regard  to  prohibition  proceedings  proper. 

Art.  897.  Judgments  containing  prohibitions  against  taking 
part  in  legal  proceedings,  entering  into  contracts,  lending,  taking 
possession  of  funds,  giving  receipts,  alienating,  or  mortgaging, 
without  the  approval  of  the  family  council,  shall  be  publicly 
advertised  in  the  manner  prescribed  by  Article  501  of  the 
Civil  Code.    " 


TITLE    XII. 

As  TO  Cessio  Bonorum. 

Art.  898.  Debtors  who  are  in  a  position  to  claim  the  right  of 
taking  the  benefit  of  cessio  bonorum  accorded  to  them  by  Article 
1268  of  the  Civil  Code,  shall  for  this  purpose  deposit  at  the 
Registry  of  the  Court  in  which  the  application  is  to  be  made, 
their  balance  sheet,  their  books,  and,  if  such  exist,  any  securities 
which  form  part  of  their  estate. 

Art.  899.  The  debtor  shall  take  these  proceedings  in  the  Court 
having  jurisdiction  in  his  place  of  residence. 

Art.  900.  The  application  shall  be  communicated  to  the 
Ministore  Public.  The  same  shall  not  operate  as  a  stay  of 
proceedings  in  any  action  which  may  be  pending,  unless  the 
Judges,  after  having  summoned  the  parties,  direct  a  provisional 
stay  of  proceedings. 

Art.  901.  The  debtor  who  is  allowed  the  benefit  of  censh 
bonorum  shall  be  required  to  ratify  the  handing  over  of  his  estate 
in  person,  and  not  by  an  agent  or  representative  ;  his  creditors 
being  given  notice  to  attend  at  a  sitting  of  the  Commercial  Court 
having  jurisdiction  in  the  place  of  his  residence,  and  if  there  be 
none,  at  the  communal  building  on  the  same  day  on  which  the 
Court  is  sitting.  The  declaration  of  the  debtor  must  be  evidenced 
in  the  latter  case  by  a  minute  of  proceedings  prepared  by  the 
bailiff,  and  signed  by  the  mayor. 
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Art.  902.  If  the  debtor  has  been  detained  in  prison,  the  judg- 
ment, giving  him  the  benefit  of  cessio  bonorum^  shall  order  his 
release  with  the  usual  precautions  in  such  case  provided,  in  order 
that  he  may  make  his  declaration  in  conformity  with  the  preceding 
Article. 

Art.  903.  The  surname.  Christian  names,  occupation  and  resi- 
dence of  the  debtor  shall  be  inserted  in  a  public  list  provided  for 
this  purpose,  such  list  being  exhibited  in  the  court  room  of  the 
Conmiercial  Court  having  jurisdiction  in  his  place  of  residence,  or 
of  the  Court  of  First  Instance  which  performs  the  functions  of 
such  Commercial  Courts,  and  in  the  council  chamber  of  the 
communal  building. 

Art.  904.  The  judgment  giving  the  benefit  of  cessio  bonorum 
shall  authorise  the  creditors  to  sell  the  debtor's  real  and  personal 
property,  and  such  sale  shall  be  proceeded  with  in  the  manner 
prescribed  for  sales  by  heirs  under  the  provisions  as  to  the  making 
of  inventories. 

Art.  906.  Provided,  nevertheless,  that  foreigners,  fraudulent 
bankrupts,  fraudulent  vendors  or  mortgagors  (stellionataires), 
persons  found  guilty  of  robbery  or  swindling,  persons  accountable 
for  monies  to  others,  guardians,  administrators,  or  depositaries  of 
securities,  shall  not  be  admitted  to  the  benefit  of  cessio  bonorum. 

Art.  906.  Provided  also  that  this  present  title  shall  not  be 
taken  to  interfere  with  any  trade  usages  as  they  at  present  exist, 
and  that  no  limitation  of  such  usages  shall  be  deduced  therefrom. 
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BOOK    II. 

RULES  AND    REGULATIONS    RELATING  TO 
THE   OPENING  OF  A  SUCCESSION. 


TITLE  I. 

As  TO  THE  Affixing  of  Seals  after  Death. 

Art.  907.  When  the  afl5xing  of  seals  after  death  is  necessary, 
the  same  shall  be  carried  out  by  justices  of  the  peace,  and  in  their 
absence  by  their  deputies. 

Art.  908.  Justices  of  the  peace  and  their  deputies  shall  make 
use  of  a  particular  seal,  which  shall  remain  in  their  own  hands,  and 
an  impression  of  which  shall  be  deposited  at  the  Registry  of  the 
Court  of  First  Instance. 

Art.  909.  The  affixing  of  seals  may  be  required  (1)  By  all 
persons  who  claim  to  have  a  right  to  a  share  in  the  succesaion  or 
the  community  of  goods  ;  (2)  By  all  creditors  holding  executory 
securities  or  who  have  obtained  authority  either  from  the  President 
of  the  Court  of  First  Instance  or  the  justice  of  the  peace  of  the 
district  where  the  seals  are  to  be  affixed  ;  and  (3)  In  the  event  of 
absence  either  of  the  Assistant  Judge,  of  the  heirs  or  one  of  them, 
or  of  the  persons  who  lived  with  the  deceased  and  of  his  servants 
and  domestics. 

Art.  910.  The  persons  claiming  such  right,  and  creditors  who 
are  emancipated  minors,  may  demand  the  affixing  of  seals  without 
the  authority  or  support  of  their  curator.  If  they  are  unemanci- 
pated  minors,  and  have  no  guardians,  or  if  such  guardian  is  absent, 
the  same  may  be  required  by  one  of  their  relatives. 

Art.  911.  The  seals  shall  be  affixed  either  at  the  instance  of 
the  Minist^re  Public,  or  upon  a  declaration  of  the  mayor  of  the 
conmiune  or  his  assistant,  and  as  of  right  by  a  justice  of  the  peace, 
(1)  if  the  minor  has  no  guardian  and  the  seals  are  required  to  be 
afi&xed  by  a  relative  ;  (2)  if  the  surviving  husband  or  wife,  or  the 
heirs  or  one  of  them  are  absent ;  (3)  if  the  deceased  was  a 
depositee  of  public  property,  in  which  case  the  seal  shall  not  be 
affixed  except  by  reason  of  such  deposit  having  been  made  with 
him,  and  then  upon  the  articles  deposited. 

Art.  912.  The  seal  shall  only  be  affixed  by  the  justice  of  the 
peace  of  the  district  or  by  his  assistants. 
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Art.  913.  If  the  seal  has  not  been  affixed  before  the  burial,  the 
Judge  shall  set  out  in  his  depositions  the  time  when  he  was 
called  upon  to  affix  the  seals,  and  the  reasons  which  have  delayed 
compliance  with  the  requirement  or  the  affixing  thereof. 

Art.  914.  The  minute  of  proceedings  as  to  affixing,  shall  set 
out  (1)  the  date,  with  the  year,  month,  day  and  hour  ;  (2)  the 
reasons  for  the  affixing  of  the  seals  ;  (3)  the  names,  profession 
and  residence  of  the  person  requiring  the  same,  if  such  person 
exist,  and  the  choice  by  him  of  an  address  for  service  within  the 
commune  where  the  seal  is  affixed,  if  he  does  not  reside  in  such 
commune  ;  (4)  if  there  is  no  person  who  claims  that  the  seals 
should  be  affixed,  the  minute  of  proceedings  shall  set  out  that  the 
seals  have  been  affixed  as  of  right  by  or  upon  the  requirement  or 
the  declaration  of  one  of  the  functionaries  referred  to  in  Article 
911  ;  (5)  the  order  allowing  the  seals  to  be  affixed,  if  one  has 
been  made  ;  (6)  the  appearance  and  contentions  of  the  parties  ; 
(7)  the  description  of  the  places,  desks,  boxes,  wardrobes,  etc., 
upon  the  openings  to  which  the  seals  have  been  affixed  ;  (8)  a 
summary  description  of  the  articles  which  are  not  put  under  seal ; 
(9)  the  oath  at  the  time  of  completing  the  affixing  of  the  seals  by 
those  who  live  in  the  place,  that  they  have  interfered  with  nothing, 
and  that  nothing  has  been  interfered  with  either  directly  or 
indirectly ;  (10)  the  appointment  of  some  person  who  is  present 
as  custodian  to  look  after  the  things,  if  there  be  a  person  having 
the  necessary  qualifications,  and  should  there  be  no  such  person, 
or  should  he  not  be  there  at  the  time,  the  appointment  of  a 
custodian  by  the  justice  of  the  peace. 

Art.  915.  The  keys  of  the  locks  upon  which  the  seals  have  been 
affixed  shall  remain,  until  the  removal  thereof,  in  the  hands  of  the 
Registrar  of  the  justice  of  the  peace,  who  must  set  out  in  his 
minute  of  the  proceedings  the  fact  that  he  has  received  the  same, 
and  neither  the  justice  of  the  peace  nor  the  Registrar  shall,  until 
the  removal  of  the  seals,  return  to  the  house  where  the  sealed 
matter  is,  under  penalty  of  being  dismissed  from  his  office,  unless 
indeed  be  is  directed  so  to  do,  or  unless  his  so  doing  has  been 
preceded  by  an  order  to  that  effect. 

Art.  916.  If  at  the  time  of  the  affixing  of  the  seals  a  will  or 
other  sealed  papers  are  found,  the  justice  of  the  peace  shall 
certify  as  to  the  exterior  appearance,  as  to  the  seal,  and  as  to  the 
endorsement,  if  there  is  one,  and  the  parties  who  are  present  shall, 
if  they  know  how,  and  are  able  so  to  do,  initial  the  envelope,  and 
shall  fix  a  day  and  an  hour  when  the  packet  will  be  handed  over 
by  him  to  the  President  of  the  Court  of  First  Instance.  The 
whole  of  this  must  be  set  out  in  his  minute  of  proceedings,  which 
latter  shall  be  signed  by  the  parties,  failing  which,  a  note  of  their 
refusal  to  sign  must  be  made  therein. 

Art.  917.  Upon  the  request  of  all  parties  interested,  the 
justice  of  the  peace  shall,  before  the  affixing  of  the  seals,  make 
search  for  any  will  of  the  existence  of   which  he  is  informed. 
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and   should  he  find  it,  he  shall  proceed   in  the   manner  above 
indicated. 

Art.  918.  Upon  the  date,  and  at  the  hour  provided,  without  the 
necessity  of  any  summons  being  served,  the  sealed  packets  which 
have  been  found  shall  be  handed  over  by  the  justice  of  the  peace 
to  the  President  of  the  Court  of  First  Instance,  who  must  certify 
the  contents,  and  order  the  same  to  be  deposited  (in  the  Registry) 
if  the  contents  form  part  of  the  property  passing  under  the 
succession. 

Art.  919.  If  the  sealed  packets  appear  from  their  endorsement 
or  by  any  other  written  proof  to  belong  to  third  parties,  the 
President  of  the  Court  shall  order  such  third  parties  to  be 
summoned  to  attend,  at  a  time  to  be  fixed  by  him,  in  order  that 
they  may  take  part  in  the  opening  thereof  ;  he  shall  open  the 
same  upon  the  date  appointed  in  their  presence,  or,  in  default  of 
their  attendance,  and  if  the  packets  have  nothing  whatever  to  do 
with  the  succession,  he  shall  hand  them  over  without  making  the 
contents  known,  or  re-seal  them  in  order  that  they  may  be 
returned  to  the  place  whence  they  came. 

Art.  920.  If  an  open  will  be  found,  the  justice  of  the  peace 
shall  certify  its  contents  and  observe  the  provisions  set  out  in 
Article  916. 

Art.  921.  If  the  doors  are  locked,  or  should  any  obstacle  to  the 
affixing  of  the  seals  present  itself  either  before  or  during  the 
affixing,  provision  shall  be  made  for  such  circumstances  by  the 
President  of  the  Court,  sitting  as  referee.  For  this  purpose  pro- 
ceedings shall  be  stayed,  and  the  justice  of  the  peace  shall  provide 
a  guard  at  the  exterior  of  the  premises  where  the  articles  are,  and 
such  guard  may  even  be  established  inside  the  premises  should  the 
circumstances  so  require,  and  he  must  refer  the  matter  immediately 
to  the  President  of  the  Court.  The  justice  of  the  peace  may, 
however,  if  there  is  danger  in  delay,  make  a  provisional  order  for 
the  matter  to  be  referred  inmiediately  to  the  President  of  the 
Court. 

Art.  922.  In  all  cases  in  which  the  matter  is  referred  by  the 
justice  of  the  peace  to  the  President  of  the  Court,  either  iu 
those  affecting  the  fixing  of  seals  or  in  other  matters,  the  order 
so  made  must  be  set  out  in  the  minute  of  the  proceedings  to  be 
prepared  by  the  justice  of  the  peace.  The  President  shall  sign 
his  orders  upon  the  said  minute  of  proceedings. 

Art.  923.  When  the  inventory  has  been  completed  the  seals 
may  no  longer  be  affixed  unless  the  inventory  is  deposited  in 
the  Registry  and  an  order  to  that  effect  has  been  made  by  the 
President  of  the  Court.  If  the  affixing  of  the  seals  is  demanded 
during  the  time  that  the  inventory  is  in  course  of  preparation,  no 
seals  shall  be  afiixed  except  upon  articles  not  included  in  the 
inventory. 
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Art.  924.  If  there  is  no  personal  property,  the  justice  of  the 
peace  shall  prepare  a  minute  of  ^^  no  personal  effects."  If  there 
are  personal  effects  which  are  necessary  for  the  use  of  other 
persons  remaining  in  the  house  or  upon  which  the  seals  cannot  be 
placed,  the  justice  of  the  peace  shall  prepare  a  minute  setting  out 
a  description  in  a  summary  manner  of  the  said  effects. 

Art.  925.  In  communes  of  which  the  population  is  20,000  and 
upwards,  there  shall  be  kept  at  the  Registry  of  the  Court  of 
First  Instance  a  register  of  sealings,  in  which  the  same  shall  be 
entered  according  to  the  declaration  of  the  justice  of  the  peace  of 
the  district,  who  must  furnish  the  following  particulars  within 
twenty-four  hours  of  the  sealing  :  (1)  The  names  and  residences 
of  the  persons  upon  whose  effects  the  seal  has  been  affixed  ; 
(2)  the  name  and  address  of  the  Judge  who  affixed  the  same  ; 
and  (3)  the  date  upon  which  the  same  has  been  done. 


TITLE    II. 
As  TO  Objections  to  the  Affixing  of  Seals. 

Art.  926.  Objections  to  the  affixing  of  seals  may  be  made  either 
by  a  declaration  upon  the  minute  of  proceedings  relating  to  the 
sealing  or  by  a  summons,  notice  of  which  must  be  given  to  the 
justice  of  the  peace. 

Art.  927.  Ail  objections  to  sealing  must  set  out,  under  penalty 
of  the  same  being  void,  in  addition  to  the  formalities  found  in  all 
writs  of  summons  (1)  the  appointment  of  an  address  for  service 
either  in  the  commune  or  in  the  district  of  the  justice  of  the 
peace  where  the  seal  is  affixed,  if  the  objector  does  not  reside 
therein  ;  and  (2)  an  exact  statement  of  the  reasons  of  the 
objection. 

TITLE   III. 

As  TO  THE  Removal  of  the  Seals. 

Art.  928.  The  seals  shall  not  be  removed  and  the  inventory 
made  until  three  days  after  the  burial  if  the  same  have  been 
affixed  before  that  event,  and  three  days  after  the  affixing  thereof 
if  the  same  has  been  carried  out  after  burial,  under  penalty  of  the 
minute  of  the  proceedings  relating  to  the  removal  of  the  seals  and 
the  inventory  being  void  and  of  no  effect,  and  under  penalty  also 
of  the  persons  responsible  for  the  same  being  liable  in  damages 
unless,  indeed,  by  reason  of  urgent  reasons,  particulars  of  which 
shall  be  set  out  in  the  order,  it  is  otherwise  ordered  by  the 
President  of  the  Court  of  First  Instance.  In  this  case,  if  the 
parties  who  are  entitled  to  co-operate  in  the  removal  of  the  seals 
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are  not  present,  a  notary  to  represent  them  shall  be  called  in,  as 
well  on  the  removal  of  the  seals  as  on  the  taking  of  the  inventory, 
and  such  notary  shall  be  appointed  by  the  President  of  his  own 
motion. 

Art.  929.  If  the  heirs  or  some  of  them  are  minors  not  already 
emancipated,  the  removal  of  the  seals  shall  not  be  proceeded  with 
unless  notice  thereof  is  first  given  to  their  guardians,  or  they  have 
been  emancipated. 

Art.  930.  All  persons  having  a  right  of  objection  to  the  afl&xing 
of  seals  shall  be  entitled  to  make  application  for  the  same  to  be 
removed  except  the  persons  who  have  caused  the  same  to  be  affixed 
pursuant  to  Article  909  (3)  above. 

Art.  931.  The  following  formalities  shall  be  observed  before 
the  removal  of  the  seals :  (1)  an  application  to  this  effect  be 
set  out  in  the  minute  of  proceedings  of  the  justice  of  the 
peace  ;  (2)  an  order  of  the  judge  stating  the  day  and  the  hour 
when  the  removal  will  be  made ;  a  summons  to  attend  at 
such  removal  shall  be  served  upon  the  surviving  spouse,  upon 
the  presumptive  heirs,  and  upon  the  testamentary  executor,  and 
also  upon  the  universal  legatees  and  the  persons  objecting.  It 
shall  not  be  necessary  to  summon  persons  interested  who  reside  at 
a  greater  distance  than  five  myriametres,  but  there  shall  be 
summoned  to  attend,  at  the  removal  of  the  seals  and  the  taking  of 
the  inventory  on  their  behalf,  a  notary,  to  be  nominated  by  the 
President  of  the  Court  of  First  Instance.  Persons  objecting  shall 
be  served  with  notices  at  their  addresses  for  service. 

Art.  932.  The  surviving  husband  or  wife,  the  testamentary 
executor,  the  heirs,  and  the  universal  legatees  may  take  part  in  aU 
proceedings  connected  with  the  removal  of  the  seals  and  the  taking 
of  the  inventory,  either  in  person  or  by  their  proxies.  Objectors 
shall  not  be  at  liberty  so  to  take  part  either  in  person  or  by  proxy, 
except  on  the  first  occasion,  and  they  shall  cause  themselves  to  be 
represented  on  the  following  occasions  by  a  single  agreed  proxy  for 
all  of  them  ;  failing  their  agreement,  such  proxy  shall  be  appointed 
by  the  Judge.  If  amongst  these  proxies  there  are  any  solicitors  of 
the  Court  of  First  Instance  of  the  district,  they  shall  make  proof  of 
their  proxies  by  showing  the  title  of  the  party  whom  they  repre- 
sent, and  the  senior  amongst  the  solicitors,  according  to  the  order 
on  the  roll  of  solicitors,  of  the  creditors  holding  security  shall  take 
part  as  of  right  on  behalf  of  all  parties  objecting.  If  none  of  the 
creditors  hold  security,  the  senior  solicitor  of  the  objectors  holding 
a  title  superior  to  those  of  the  others  shall  so  take  part;  such 
right  of  representation  shall  be  definitely  settled  upon  the  first 
occasion. 

Art.  933.  Should  any  one  of  the  objectors  have  an  interest 
clashing  with  those  of  the  others,  he  shall  be  at  liberty  to  take 
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part  in  the  proceedings  in  person  or  by  special  proxy  at  his  own 
expense. 

Art.  934.  Persons  objecting  for  the  purpose  of  preserving  their 
rights  against  their  debtor  shall  not  be  at  liberty  to  take  part  in 
tlfe  proceedings  on  the  first  occasion,  nor  to  take  part  in  the  choice 
of  a  common  proxy  for  the  other  occasions. 

Art.  935.  The  surviving  husband  or  wife  entitled  to  a  right  of 
community  of  goods,  the  heirs,  the  testamentary  executor,  and  the 
universal  legatees,  may  agree  between  themselves  upon  the  choice 
of  one  or  two  notaries,  or  of  one  or  two  auctioneers  or  experts. 
If  they  do  not  come  to  an  agreement,  the  matter  shall  be  proceeded 
with  according  to  the  nature  of  the  articles  to  be  dealt  with  by  one 
or  two  notaries,  auctioneers,  or  experts  to  be  appointed  by  the 
f^sident  of  the  Court  of  First  Instance.  The  experts  shall  take 
the  oath  before  the  justice  of  the  peace. 

Art.  936.  The  minute  of  proceedings  relating  to  the  removal  of 
the  seals  must  set  out  (1)  the  date  ;  (2)  the  names,  occupation, 
residence,  and  address  for  service  of  the  claimant ;  (3)  a  statement 
of  the  order  made  as  to  the  removal ;  (4)  a  statement  of  the 
summoning  prescribed  by  Article  931  above ;  (5)  the  appearance 
and  contentions  of  the  parties  ;  (6)  the  appointment  of  notaries, 
auctioneers,  and  experts  who  are  to  act ;  (7)  an  acknowledgment 
to  the  effect  that  the  seals  are  whole  and  entire,  and,  if  they  are 
not  in  this  condition,  then  the  state  of  the  alteration  and  the  right 
to  deal  with  such  alterations  as  justice  may  require  ;  (8)  a  state- 
ment of  such  requirements  as  may  have  been  made  with  regard  to 
searches,  the  result  of  searches,  and  all  other  demands  upon  which 
there  is  any  occasion  to  decide. 

Art.  937.  The  seals  shall  be  removed  in  succession  one  after 
the  other,  and,  according  to  the  state  of  preparation  of  the 
inventory,  they  shall  be  reaffixed  at  the  conclusion  of  each 
meeting. 

Ajit.  938.  Articles  of  a  like  nature  may  be  put  together  for  the 
purpose  of  being  inventoried  according  to  the  order  in  which  they 
are  found.  In  the  event  of  this  being  done,  they  shall  be  replaced 
in  their  original  position  when  they  are  resealed. 

Art.  939.  If  there  should  be  found  articles  and  papers  not 
belonging  to  the  succession,  and  which  are  claimed  by  third  parties, 
the  same  shall  be  handed  over  to  whoever  they  may  belong  to. 
If  they  cannot  be  handed  over  immediately,  and  it  is  necessary  to 
preserve  a  description  of  them,  such  description  shall  be  set  out  in 
the  minute  of  the  proceedings  relating  to  the  affixing  of  the  seals, 
and  not  in  the  inventory. 

Art.  940.  If  the  reason  for  the  affixing  of  the  seals  ceases  to 
exist  before  they  are  removed,  or  in  the  course  of  their  being 
removed,  the  same  shall  be  removed  without  the  articles  to  which 
they  are  affixed  being  described. 
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TITLE  IV. 

As  TO  THE  Inventory. 

Art.  941.  The  making  of  an  inventory  may  be  required  by  all 
persons  who  have  the  right  to  demand  the  removal  of  the  seals. 

Art.  942.  The  same  shall  be  made  in  the  presence  of  (1)  the 
surviving  husband  or  wife  ;  (2)  the  presumptive  heirs  ;  (3)  the 
testamentary  executor  if  the  existence  of  a  will  is  known ; 
(4)  the  donee  and  universal  legatees  either  of  the  property  in  or 
the  revenue  arising  from  the  property,  or  of  persons  duly  sum- 
moned to  attend,  if  they  live  within  a  distance  of  five  myriametres. 
Should  they  reside  at  a  greater  distance,  there  shall  be  summoned 
for  all  absent  interested  persons  one  single  notary,  to  be  appointed 
by  the  President  of  the  CJourt  of  First  Instance,  which  notary 
shall  also  represent  all  parties  interested  and  failing  to  attend. 

Art.  943.  Beyond  the  formalities  common  to  all  acts  done 
before  notaries,  the  inventory  shall  set  out :  (1)  the  names,  pro- 
fessions, and  residences  of  the  applicants,  of  the  persons  appearing 
and  of  the  persons  failing  to  appear,  and  of  absent  parties,  if  they 
are  known,  and  the  notary  appointed  to  represent  them,  of  the 
auctioneers  and  experts,  and  reference  should  be  made  to  the  order 
appointing  the  notary  to  act  on  behalf  of  parties  absent  and  failing 
to  attend.  (2)  A  description  of  the  places  where  the  inventory  is 
made.  (3)  A  description  and  approximate  valuation  of  the  effects, 
which  shall  be  put  down  at  a  fair  value  and  without  exaggeration. 

(4)  Particulars  of  the  quality,  weight,  and  nature  of  silver  plate. 

(5)  Description  of  any  money,  with  its  value.  (6)  Papers  shall  be 
referred  to  by  the  first  and  last  in  order  of  date  ;  they  shall 
be  initialled  by  one  of  the  notaries ;  if  there  are  any  books  or 
commercial  registers  the  condition  of  them  shall  be  set  forth  ;  the 
leaves  thereof  shall  also  be  referred  to  and  initialled  if  this  has  not 
already  been  done.  If  there  are  any  blanks  in  the  written  pages 
the  same  shaU  be  filled  in  so  as  to  obliterate  them.  (7)  A  state- 
ment as  to  the  nature  of  the  debits  and  credits.  (8)  Mention  shall 
be  made  of  the  oath  which  has  been  taken  at  the  closing  of  the 
inventory  by  those  who  were  in  possession  of  the  chattels  before 
the  inventory  was  taken,  or  who  lived  in  the  house  in  which  the 
said  chattels  are  found,  that  the  same  have  not  been  interfered 
with,  that  they  have  not  seen  them  interfered  with,  or  have  not 
known  that  any  one  of  them  has  been  interfered  with.  (9)  As  to  | 
the  handing  over  of  effects  and  papers  in  case  of  need  to  a  person  I 
agreed  upon  or  who  by  default  shall  be  appointed  by  the  President 

of  the  Court. 

Art.  944.  If,  upon  taking  the  inventory,  difficulties  arise,  or  if 
an  application  should  be  filed  for  the  administration  of  the  goods 
held  in  community  or  of  the  succession,  or  for  any  other  cause, 
and  the  same  is  not  arranged  and    agreed  upon  with  the  other 
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parties,  the  notaries  shall  leave  the  parties  to  take  proceedings 
before  the  President  of  the  Court  of  First  Instance  sitting  as  a 
referee.  They  shall  be  at  liberty  to  refer  the  matter  to  him  them- 
selves if  they  live  in  the  department  in  which  the  Court  sits.  In 
this  case  the  President  shall  put  a  note  with  his  order  upon  the 
minute  of  the  proceedings. 


TITLE   V. 

As  TO  THE  Sale  of  Personal  Effects. 

Art.  945.  When  the  sale  of  personal  effects  forming  part  of  a 
succession  takes  place  in  pursuance  of  Article  826  of  the  Civil 
Code,  such  sale  shall  be  made  in  the  manner  prescribed  under  the 
heading  *^  As  to  Executions  against  Goods.'' 

Art.  946.  Such  sale  shall  be  proceeded  with  upon  the  requisition 
of  one  of  the  parties  interested  and  under  and  by  virtue  of  an 
order  of  the  President  of  the  Court  of  First  Instance,  and  shall  be 
conducted  by  a  public  official. 

Art.  947.  All  persons  having  the  right  of  taking  part  in  the 
making  out  of  the  inventory  shall  be  summoned  to  attend.  If 
such  persons  live  in  the  district  or  have  appointed  an  address  for 
service  within  a  distance  of  five  myriametres,  the  notice  shall  be 
served  at  such  address  for  service. 

Art.  948.  Should  difficulties  arise,  a  provisional  order  for 
reference  may  be  made  by  the  President  of  the  Court  of  First 
Instance. 

Art.  949.  The  sale  shall  be  made  at  the  place  where  the  effects 
are,  unless  an  order  to  the  contrary  is  made. 

Art.  950.  The  sale  may  be  made  as  well  in  the  absence  as  in 
the  presence  of  persons  interested  without  summoning  anybody  to 
appear  for  parties  failing  to  attend. 

Art.  951.  The  minute  of  the  proceedings  shall  refer  either  to 
the  presence  or  to  the  absence  of  the  applicant  as  circumstances 
may  require. 

Art.  952.  If  all  parties  who  are  of  full  age  are  present  and 
agree,  and  there  is  no  third  person  interested,  they  shall  not  be 
bound  to  observe  any  of  the  formalities  which  are  set  out  above. 

TITLE   VL 
As  to  Sale  of  Immovable  Pbopebty. 

AlST.  953.  If  the  immovables  only  belong  to  persons  of  full  age^ 
the  same  shall  be  sold,  if  the  circumstances  so  allow,  in  such 
manner  as  such  persons  may  agree  upon.    If  it  is  necessary  to 
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dispose  of  an  undivided  interest  in  the  premises,  the  same  shall  be 
carried  out  in  accordance  with  that  which  is  prescribed  under  the 
title  "  As  to  Partitions  and  the  Sale  of  Joint  Interests  " 

Art.  964.  If  the  immovable  property  only  belongs  to  persons 
who  are  under  age,  an  order  for  sale  shall  not  be  made  until 
after  notice  thereof  has  been  given  to  their  relatives.  Such 
notice  shall  not  be  necessary  when  the  immovable  property 
belongs  partly  to  persons  of  full  age  and  partly  to  persons  under 
age,  and  when  the  order  for  sale  of  the  joint  interest  has  been 
made  upon  the  application  of  parties  who  are  of  full  age,  such  sale 
of  the  joint  interest  shall  be  proceeded  with  as  provided  by  the 
title  referred  to  at  the  end  of  Article  953. 

Art.  965.  When  the  Civil  Court  has  confirmed  the  resolutions 
of  the  family  council  with  regard  to  the  sale  of  immovable  property 
belonging  to  minors,  it  shall  appoint  by  the  same  judgment  one  or 
three  experts  according  to  the  value  and  importance  which  the 
property  appears  to  demand,  and  shall  order  that  upon  their 
valuation  a  public  auction  of  the  property  be  held  in  the  presence 
of  a  member  of  the  Court,  or  before  a  notary  to  be  appointed  for 
the  purpose  by  such  judgment. 

Art.  956.  The  experts,  after  having  taken  the  oath,  shall  prepare 
their  report  with  but  one  conclusion  to  be  arrived  at  by  the 
majority  of  votes.  They  shall  set  out  the  basis  upon  which  their 
valuation  is  made. 

Art.  967.  They  shall  send  a  minute  of  their  report  either  to  the 
Registry  or  to  the  notary,  according  to  the  circumstance  whether 
a  member  of  the  Court  or  a  notary  has  been  appointed  to  conduct 
the  auction. 

Art.  958.  The  auction  shall  be  proceeded  with  upon  particulars 
and  conditions  of  sale  to  be  deposited  at  the  Registry  or  with  the 
notary  appointed  to  hold  the  same. 

These  shall  contain  (1)  a  recital  of  the  judgment  adopting  the 
decision  of  the  relatives  ;  (2)  the  name  by  which  the  property  is 
known  ;  (3)  a  summary  description  of  the  property  to  be  sold 
and  of  the  valuation  price  thereof  ;  and  (4)  the  conditions  of  sale. 

Art.  969.  The  conditions  of  sale  shall  be  read  in  open  Court  if 
the  sale  is  a  judicial  one.  At  the  time  of  such  reading,  the  day 
upon  which  the  property  will  first  be  offered  at  auction  or  upon 
which  it  will  be  first  offered  to  public  tender,  shaU  be  stated,  and 
such  date  must  be  not  earlier  than  six  weeks  after  such  reading. 

Art.  960.  Properties  for  sale,  either  before  the  Court  or  before 
a  notary,  shall  be  advertised  by  posters.  These  posters  or 
auction  bills  need  only  contain  a  summary  description  of  the 
properties,  the  names,  professions,  and  residences  of  the  minor, 
of  his  guardian,  and  of  his  deputy  guardian,  and  the  place  of 
residence  of  i/he  notary,  if  it  is  before  a  notary  that  the  sale  is 
appointed  to  take  place. 
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Art.  961.  They  shall  also  be  exhibited  for  three  successive 
Sundays  (1)  upon  the  principal  door  of  each  of  the  buildings,  the 
sale  of  which  is  intended  to  be  proceeded  with  ;  (2)  upon  the 
principal  door  of  the  communal  house  of  each  of  the  communes 
within  which  the  properties  are  situate,  and  in  Paris  upon  the 
principal  door  only  of  the  municipality  of  the  district  in  which 
the  properties  are  situate  ;  (3)  upon  the  exterior  door  of  the  Court 
which  authorised  the  sale  and  upon  that  of  the  notary  (if  such 
person  has  been  appointed  to  conduct  the  same).  The  mayors  of 
the  communes  where  these  posters  are  afi&xed  shall  visit  them  and 
duly  certify  the  fact  without  expense  upon  a  copy  to  be  annexed 
to  the  dossier. 

Art.  962.  A  copy  of  the  said  poster  shall  be  inserted  in  adver- 
tisement form  in  a  newspaper  as  provided  by  Article  683  of  the 
original  Code.  This  insertion  shall  be  proved  in  the  manner 
provided  under  the  title  ^^  As  to  Execution  against  Immovables." 
The  same  shall  be  made  eight  days  at  least  before  the  day  provided 
for  the  preparatory  submission  for  sale. 

•Art.  963.  The  affixing  of  the  posters  and  the  insertion  in  the 
newspapers  shall  be  repeated  eight  days  at  least  before  the  final 
sale. 

Art.  964.  Upon  the  day  appointed  for  the  final  sale,  if  the  bids 
do  not  rise  to  the  valuation  price,  the  Court  may  order,  upon 
a  fresh  decision  being  come  to  by  the  relatives,  that  the  property 
be  sold  to  the  person  offering  the  highest  price,  although  the  same 
may  be  below  the  valuation,  for  which  purpose  the  sale  may  be 
adjourned  to  a  date  to  be  fixed  by  the  judgment,  which  shall  not 
be  less  than  fifteen  days.  This  side  shall  be  again  advertised  by 
posters  to  be  affixed  in  the  communes  and  places,  the  same  being 
certified,  countersigned,  and  inserted  in  the  newspapers  as  provided 
above  eight  days  at  least  before  the  sale. 

Art.  965.  In  addition  to  th^s,  the  provisions  with  regard  to  the 
receiving  of  the  result  of  auctions  and  the  form  of  sales  with  their 
consequence  shall  be  had  regard  to,  in  accordance  with  the  pro- 
visions set  out  in  Article  701,  and  those  which  fall  under  the  title 
*'  As  to  Executions  against  Immovables,"  provided,  nevertheless, 
that  if  the  result  of  the  auction  is  to  be  received  by  a  notary,  the 
same  may  be  attended  by  all  persons  without  the  intermediary  of 
a  solicitor. 

TITLE  YII. 
As  TO  Partitions  and  Sales  of  Joint  Interests. 

Art.  966.  In  the  cases  provided  for  by  Articles  823  and  838  of 
the  Civil  Code,  when  the  partition  has  to  be  made  judicially,  the 
party  first  deciding  to  act  shall  have  the  right  of  commencing 
proceedings. 
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Art.  967.  Between  two  diverse  claimants  the  right  of  initiating 
proceedings  shall  belong  to  the  person  who  first  has  his  writ 
sealed  by  the  Registrar  of  the  Court,  and  such  seal  shall  set  forth 
the  day  and  the  hour  of  its  being  impressed. 

Art.  968.  The  special  guardian  who  has  to  be  appointed  for 
each  minor  having  interests  in  opposition  to  those  of  the  regular 
guardian  shall  be  appointed  in  accordance  with  the  rules  contained 
under  the  title  **  As  to  Obtaining  the  Opinion  of  Relations." 

Art.  969.  The  same  judgment  which  adjudicates  upon  the 
claim  for  partition  shall  appoint  in  a  proper  case  a  Judge  in 
accordance  with  Article  823  of  the  Civil  Code,  and  shall  provide 
that  the  immovables,  if  there  be  any,  be  valued  by  experts  in  the 
manner  directed  in  Article  824  of  the  same  Code. 

Art.  970.  In  adjudicating  upon  such  claim,  the  Court  shall 
order,  by  the  same  judgment,  the  partition,  if  the  same  be  possible, 
or  the  sale  of  the  joint  interest,  which  shall  be  made  either  before 
a  member  of  the  Court  or  before  a  notary. 

Art.  971.  The  attendance  of,  administration  of  oaths  to,  and 
reports  by  experts  shall  be  proceeded  with  in  accordance  with  the 
formalities  prescribed  under  the  title  *'  As  to  Reports  of  Experts," 
provided,  nevertheless,  that  when  all  parties  are  of  full  age  only 
one  expert  need  be  appointed  if  they  all  consent. 

Art.  972.  The  applicant  shall  be  at  liberty  to  require  the 
ratification  and  adoption  of  the  report  upon  a  written  application, 
setting  out  the  conclusions,  to  be  served  between  the  solicitors. 
On  the  sale  the  formalities  prescribed  under  the  heading  *^  As  to 
the  Sale  of  Immovables"  shall  be  complied  with,  there  being 
added  to  the  particulars  and  conditions  of  sale,  the  names, 
addresses  and  professions  of  the  claimants,  and  the  name  and 
address  of  his  solicitor,  the  names,  addresses  and  professions  of 
the  joint  owners  ;  a  copy  of  the  particulars  and  conditions  shall  be 
served  upon  the  solicitors  of  the  c(»owners  within  eight  days  after 
the  deposit  at  the  Registry  or  notary's  place  of  residence. 

Art.  973.  If  any  difficulty  arises  in  regard  to  the  particulars 
and  conditions,  the  same  shall  be  dealt  with  upon  the  hearing, 
without  any  written  application  and  upon  a  simple  notice  passing 
between  the  solicitors. 

Art.  974.  When  the  localities  in  which  the  immovable  property  is 
situate  have  rendered  it  necessary  to  obtain  several  distinct  valua- 
tions, and  each  property  ^s  been  held  to  be  incapable  of  partition, 
there  shall  not,  under  these  circumstances,  be  any  necessity  for 
selling  it  as  a  joint  property  if  it  be  found,  on  a  comparison  of  the 
reports,  that  the  same  can  be  easily  partitioned  as  a  whole. 

Art.  975.  If  the  application  for  partition  only  has  for  its  object 
a  division  of  one  or  more  properties  in  which  the  rights  of  persons 
interested  are  already  ascertained,  the  experts  in  proceeding  to  a 
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valuation  shall  allot  the  property  in  accordance  with  the  method 
prescribed  by  Article  466  of  the  Civil  Code,  and  after  their  report 
has  been  ratified  and  adopted  the  lots  shall  be  drawn  at  hazard, 
either  before  the  Commissary  Judge  or  before  the  notary  appointed 
by  the  Court. 

Art.  976.  In  other  cases,  the  claimant  shall  cause  the  co-owners 
to  be  summoned  to  appear  on  a  date  to  be  appointed  before  the 
Commissary  Judge  who  shall  send  the  parties  before  a  notary  to 
be  agreed  upon  by  them,  if  they  are  able  and  willing  to  agree,  or 
in  default  before  a  notary  to  be  appointed  by  the  Court,  for  the 
purpose  of  agreeing  accounts,  reports,  lottings,  and  the  manner  in 
which  lots  are  to  be  made  up  as  provided  by  the  Civil  Code 
Article  828.  The  same  method  shall  be  adopted  after  the 
decision  has  been  come  to  for  the  sale  of  joint  interests.  If  the 
proceeds  of  sale  is  in  any  way  mixed  up  with  other  sums  in  a 
common  fund,  an  equitable  division  shall  be  made  for  the  purpose 
of  separating  the  value  of  the  different  lots. 

Art.  977.  The  notary  appointed  shall  proceed  with  the  sale 
alone  and  without  the  aid  of  a  second  notary  or  witness  if  the 
parties  are  assisted  before  him  by  counsel.  The  fees  of  such 
counsel  shall  not  form  part  of  the  expenses  of  the  partition  and 
shall  be  payable  by  the  parties  personally.  In  the  case  provided 
for  by  Article  837  of  the  Civil  Code,  the  notary  shall  prepare  a 
minute  of  the  proceedings,  irrespective  of  any  difficulties  or  disputes 
between  the  parties.  This  minute  shall  be  forwarded  by  him  to 
the  Registry  and  shall  be  there  retained  if  the  Commissary  Judge 
refers  the  parties  to  a  hearing :  the  notice  of  the  date  fixed  for 
their  so  appearing  shall  stand  in  the  place  of  the  writ  of  summons. 
No  summons  to  attend  shall  be  served,  unless  it  be  a  summons  to 
attend  before  the  Judge  or  at  the  sitting  of  the  Court. 

Art.  978.  When  the  total  of  the  subject-matter  of  division  and 
the  reports  and  deductions  to  be  made  by  each  of  the  parties 
interested  have  been  ascertained  by  the  notary  in  accordance  with 
Articles  829,  830  and  831  of  the  Civil  Code,  the  lottings  shall  be 
settled  by  one  of  the  co-heirs,  if  they  are  ail  of  full  age,  if  they 
are  able  to  agree  upon  the  choice  of  one  of  their  number,  and  if 
the  one  whom  they  choose  will  accept  the  office  ;  failing  this,  the 
notary  without  any  other  proceedings  being  necessary  shall  remit 
the  parties  to  their  rights  before  the  Commissary  Judge,  and  this 
last-named  person  shell  appoint  an  expert. 

AlRT.  979.  The  co-heir  chosen  by  the  parties,  or  the  expert 
appointed  for  the  settling  of  the  lottings,  shall  decide  upon  the 
composition  of  the  lottings  by  a  report  to  be  received  and  checked 
by  the  notary  following  upon  the  proceedings  above  referred  to. 

Art.  980.  When  the  lottings  have  been  settled,  and  all  disputes 
in  regard  to  their  composition  in  case  of  need  have  been  settled, 
the  claimant  shall  cause  the  co-owners  to  be  summoned  to  attend 
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upon  a  day  to  be  named  at  the  office  of  the  notary  to  take  part  in 
the  completion  of  his  minute  of  proceedings,  to  hear  the  same 
read,  and  to  sign  the  same  with  him  if  they  are  able  and  willing  so 
to  do. 

Art.  981.  The  notary  shall  forward  an  office  copy  of  the 
minute  of  proceedings  relating  to  the  partition  to  the  most  vigi- 
lant party,  in  order  that  he  may  obtain  the  confirmation  of  same 
by  the  Court  upon  the  report  of  the  Commissary  Judge,  and  the 
Court  shall  confirm  the  partition  if  circumstances  allow  ;  the  parties 
appearing  or  being  sunmioned,  if  all  have  not  appeared  at  the 
completion  of  the  minute  of  proceedings,  and  upon  the  conclusions 
of  the  State  Attorney,  in  the  event  of  the  status  of  the  parties 
rendering  his  intervention  necessar}'. 

Art.  982.  The  confirmatory  judgment  shall  order  the  drawing 
of  the  lots  either  before  the  Commissary  Judge  or  before  the 
notary,  who  must  hand  over  the  same  immediately  after  the 
drawing. 

Art.  983.  Either  the  Registrar  or  the  notary  shall  give  out  such 
extracts,  either  in  whole  or  in  part,  of  the  minutes  of  proceedings 
relating  to  the  partition,  as  the  parties  interested  may  require. 

Art.  984.  The  above  formalities  shall  be  followed  in  cases  of 
joint  ownership  and  partitions  having  for  their  object  the  termina- 
tion of  joint  ownership,  when  minors  or  other  persons  not  in  the 
enjoyment  of  their  full  civil  rights  have  an  interest  therein. 

Art.  986.  In  addition  to  the  above,  when  all  joint  proprietors 
or  co-heirs  of  full  age  and  in  the  enjoyment  of  their  civil  rights 
are  present  or  duly  represented,  they  may  refuse  to  take  part  in 
the  proceedings  or  to  abandon  such  interests  in  all  stages  of  the 
proceedings,  and  come  to  an  agreement  to  proceed  in  such  manner 
as  they  may  think  well. 


TITLE  VIII. 

As   TO   TAKING  THE   BENEFIT   OF   THE   INVENTORY. 

Art.  986.  If  the  heir  wishes  before  deciding  to  accept  the 
position  of  heir,  and,  in  accordance  with  the  Civil  Code,  to  autho- 
rise a  sale  of  personal  effects  belonging  to  the  succession,  he 
must  present  for  this  purpose  a  written  application  to  the  Pre- 
sident of  the  Court  of  First  Instance  in  the  district  of  which  the 
succession  has  been  opened.  The  sale  shall  be  made  by  a  public 
officer  after  the  posters  and  publication  of  the  advertisements 
above  prescribed  for  the  sale  of  personal  effect*  have  been 
observed. 

Art.  987.  (Lmc  of  June  2nd,  1841,  only  in  force  in  France.) 
If   it  is   necessary  to   sell   immovable   property   belonging  to  a 
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succession,  the  beneficial  heir  must  present  to  the  Court  of  First 
Instance  of  the  place  in  which  the  opening  of  the  succession  takes 
place,  a  written  application  in  which  such  property  must  be  simi- 
marily  described.  Notice  of  this  application  shall  be  served  upon 
the  Minist^re  Public  ;  upon  the  conclusions  of  such  official,  and 
upon  the  report  of  the  Judge  nominated  for  this  purpose,  judgment 
shall  be  given  authorising  the  sale  and  fixing  the  reserve  price,  or 
ordering  as  a  preliminary  that  the  property  be  inspected  and  valued 
by  an  expert  to  be  appointed  by  the  Judge.  In  the  latter  case, 
the  report  of  the  expert  must  be  confirmed  and  adopted  upon 
written  application  to  the  Court  and  upon  the  conclusions  of  the 
Minist^re  Public,  the  Court  ordering  the  sale. 

Art.  988.  {Law  of  the  27id  June,  1841,  also  only  having  applica- 
tion in  France,  dawn  to  the  word  "  Article") 

The  sale  shall  be  proceeded  with  in  each  of  the  cases  above 
provided  for  in  accordance  with  the  formalities  prescribed  under 
the  title  "  As  to  the  Sale  of  Immovables  belonging  to  Minors.'' 
Articles  701,  702,  705,  707,  711,  712,  713,  733,  734,736,  736,  737, 
738,  739,  740,  741, 742,  and  the  last  two  paragraphs  of  Article  964 
and  Article  965  of  the  present  Code  are  hereby  declared  to  be 
applicable  to  this  Article.  {Both  in  France  and  Belgium,)  A 
beneficial  heir  shall  be  taken  to  be  an  heir  pure  and  simple  if  he 
has  sold  the  immovable  property  without  conforming  to  the  rules 
prescribed  in  the  present  title. 

Art.  989.  Should  there  be  occasion  to  proceed  to  a  sale  of  the 
personal  effects  and  the  Government  securities  forming  part  of  the 
succession,  the  sale  shall  be  made  according  to  forms  prescribed 
for  the  sale  of  such  kind  of  effects  under  penalty  of  the  beneficial 
heir  being  taken  to  be  heir  pure  and  simple. 

AlRT.  990.  The  proceeds  of  sale  of  the  personal  effects  shall  be 
distributed  amongst  objecting  creditors  in  accordance  with  the 
formalities  set  out  under  the  heading  ''  As  to  Distribution  by 
Way  of  Dividend." 

Art.  991.  The  proceeds  of  sale  of  immovable  property  shall 
be  distributed  according  to  the  priorities  of  charges  and  mort- 
gages. 

Art.  992.  Creditors  and  other  persons  interested  who  desire  to 
force  the  beneficial  heir  to  give  security,  shall  cause  him  to  be 
served  with  a  summons  for  this  purpose  by  an  extra-judicial  notice 
to  be  served  upon  him  either  personally  or  by  leaving  the  same  at 
his  residence. 

Art.  993.  Within  three  days  of  this  summons,  one  day  additional 
being  allowed  for  each  three  myriametres  of  distance  between  the 
place  of  abode  of  the  heir  and  the  commune  in  which  the  Court  sits, 
be  must  lodge  security  at  the  Registry  of  the  Court  within  which 
the  opening  of  the  succession  takes  place,  in  the  manner  prescribed 
for  the  deposit  of  security. 
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Art.  994.  Should  disputes  arise  with  regard  to  deposit  of  the 
security,  the  creditors  requiring  the  same  shall  be  represented 
therein  by  the  senior  solicitor  concerned  in  the  proceedings. 

Art.  995.  The  provisions  under  the  heading  *^  As  to  the  Rendering 
of  Accounts,"  shall  be  observed  in  the  rendering  of  accounts  where 
the  benefit  of  the  inventory  is  taken  advantage  of. 

Art.  996.  Proceedings  initiated  by  the  beneficial  heir  against 
the  succession  shall  be  taken  against  all  the  other  heirs,  and  if 
there  are  none,  or  if  they  all  take  such  proceedings,  the  same  shall 
be  taken  against  the  curator  appointed  for  the  purpose,  such 
curator  being  appointed  in  the  manner  provided  for  in  the  case  of 
vacant  successions. 

TITLE  IX. 

As  TO  Eenunciation  of  the  Benefit  of  Community 
OF  Goods  ob  of  Successions. 

Art.  997.  Renunciation  of  the  right  of  community  of  goods  or  to 
successions  shaU  be  made  in  the  Registry  of  the  Court  within  the 
district  of  which  the  dissolution  of  the  community  of  goods  or  the 
opening  of  the  succession  is  to  be  carried  out,  and  upon  the  register 
provided  for  by  Article  784  of  the  Civil  Code,  and  in  conformity 
with  Article  1457  of  the  same  Code,  without  any  further  formalities 
being  necessary. 

TITLE  X. 

As  TO  THE  Appointment  of  a  Cubatob  to  a  Vacant 
Succession. 

Art.  998.  When  after  the  expiry  of  the  times  provided  for 
making  out  the  inventory  and  for  the  period  of  deliberation,  no 
person  appears  who  claims  the  succession,  when  there  is  no  heir, 
or  all  known  heirs  have  renounced,  such  succession  shall  be  taken 
to  be  vacant,  and  the  same  shall  be  put  into  the  hands  of  a  curator 
in  accordance  with  Article  812  of  the  Civil  Code. 

Art.  999.  In  case  of  competition  between  two  or  more  curators, 
the  first  appointed  shall  be  preferred  without  any  judgment  to  that 
effect  being  necessary. 

Art.  1000.  The  curator  must  before  everything  else  cause  the 
condition  of  the  succession  to  be  certified  by  the  making  of  an 
inventory,  if  the  same  has  not  already  been  made,  and  to  cause  the 
effects  to  be  sold,  following  the  formalities  prescribed  under  the 
title  of  ^^  As  to  the  Inventory  and  as  to  the  Sale  of  Personal 
Effects. 
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Pi'ART.  1001.  The  sale  of  the  immovable  property  and  of  the 
Oovemment  securities  shall  not  be  proceeded  with  except  in  the 
manner  prescribed  under  the  title  '*As  to  the  Benefit  of  the 
Inventory." 

Art.  1002.  The  formalities  prescribed  for  observance  by  the 
beneficial  heir  shall  apply  equally  to  the  method  of  administration 
and  of  the  accounts  to  be  rendered  by  the  curator  of  a  vacant 
succession. 
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BOOK  III. 
AS  TO   ARBITRATIONS. 


Art.  1003.  All  persons  shall  be  at  liberty  to  arbitrate  upon  any 
rights  they  may  have. 

Art.  1004.  Arbitration  shall  not  be  allowed  in  regard  to  gifts 
and  legacies  for  maintenance,  lodgings  or  clothes,  as  to  separations 
between  husband  and  wife,  divorce  or  questions  of  State,  or  upon 
any  disputes  which  are  subject  to  the  right  of  intervention  by  the 
Ministere  Public. 

Art.  1005.  The  submission  may  be  made  by  a  minute  of  pro- 
ceedings drawn  up  before  the  chosen  arbitrators  or  by  a  formal 
agreement  entered  into  before  a  notary  or  under  the  personal 
signatures  of  the  parties. 

Art.  1006.  The  submission  must  describe  the  chattels  in  dispute 
and  set  out  the  names  of  the  arbitrators  under  penalty  of  being 
void. 

Art.  1007.  The  submission  shall  be  valid  although  no  time  in 
which  it  is  to  be  brought  to  a  conclusion  is  thereby  fixed,  and  in 
this  case  the  arbitrators*  jurisdiction  shall  only  continue  for  three 
months  from  the  date  thereof. 

Art.  1008.  During  pendency  of  the  arbitration  the  arbitrators' 
powers  shall  not  be  revoked  except  with  the  unanimous  consent  of 
all  parties. 

Art.  1009.  The  parties  and  the  arbitrators  shall  proceed  in 
accordance  with  the  rules  as  to  times  limited  and  generally  as 
provided  by  the  rules  of  Court  unless  the  parties  otherwise 
agree. 

Art.  1010.  The  parties  may  either  at  the  time  of  or  after  the 
submission  give  up  their  right  of  appeal.  When  an  arbitrator's 
award  has  been  upheld  on  appeal,  or  under  proceedings  by  writ  of 
error,  the  same  shledl  be  final  and  not  subject  to  further  appeal. 

Art.  1011.  The  preliminary  proceedings  and  the  minute  of  pro- 
ceedings relating  to  the  acts  of  the  arbitrators  shall  be  settled  by  all 
the  arbitrators  if  the  submission  does  not  allow  the  same  to  be 
prepared  and  drawn  up  by  one  of  them  alone. 
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Art.  1012.  The  submission  shall  be  brought  to  an  end  :  (1)  By 
the  decease^  refusal  to  act,  transportation,  or  impossibility  of 
acting  arising  with  regard  to  any  one  of  the  arbitrators  unless 
there  is  a  clause  therein  providing  that  such  circumstance  shall 
not  have  this  effect,  or  that  such  arbitrator  may  be  replaced  at  the 
option  of  the  parties  or  at  the  option  of  the  remaining  arbitrator. 
(2)  By  the  expiration  of  the  time  agreed  upon,  or  of  the  three 
months  should  no  other  time  have  been  arranged.  (3)  By  dis- 
agreement unless  the  arbitrators  have  power  to  choose  a  third 
person  as  their  umpire. 

Art.  1013.  Death,  when  all  the  heirs  are  of  full  age,  shall  not 
cancel  a  submission  to  arbitration.  The  time  for  taking  the 
preliminary  steps  and  coming  to  a  conclusion  shall  be  suspended 
during  the  necessary  period  to  enable  the  inventory  to  be  taken 
and  heirs  to  decide  as  to  whether  they  will  accept  the  succession. 

Art.  1014.  The  arbitrators  shall  not  absent  themselves  if  they 
have  commenced  their  functions,  and  they  shall  not  be  objected  to 
except  for  some  reason  which  has  arisen  since  the  submission  to 
arbitration. 

Art.  1015.  If  a  charge  of  forgery  has  been  lodged  against 
either  of  them,  even  although  the  same  may  bear  only  a  civil 
aspect,  or  should  any  crime  be  alleged,  the  arbitrators  shall  leave 
the  parties  to  assert  such  rights  as  they  may  have,  and  the  times 
within  which  the  arbitration  must  be  proceeded  with  shall  com- 
mence to  run  from  the  date  of  the  judgment  which  decides  upon 
any  of  these  circumstances. 

Art.  1016.  Each  party  shall  deliver  his  defence  with  the 
documents  in  proof  thereof  fifteen  days  at  least  before  the 
expiration  of  the  time  within  which  the  arbitration  has  to  be  con- 
cluded, and  the  arbitrators  shall  be  bound  to  give  their  decision 
upon  such  facts  and  documents  as  are  adduced  in  evidence.  The 
award  shall  be  signed  by  each  of  the  arbitrators  ;  and  in  cases  in 
which  there  are  more  than  two  arbitrators,  should  the  minority 
refuse  to  sign  the  same,  the  other  arbitrators  shall  mention  the 
fact  therein,  and  the  award  shall  have  the  same  effect  as  though  it 
had  been  signed  by  each  of  the  arbitrators.  The  arbitrators*  award 
shall  in  no  case  be  subject  to  opposition. 

Art.  1017.  In  case  of  division  of  opinion,  arbitrators  who  have 
received  authority  to  appoint  an  umpire  shall  so  appoint  in  their 
award.  If  they  are  unable  to  agree  they  shall  state  the  fact  upon 
their  minute  of  proceedings,  and  the  umpire  shall  be  appointed  by 
the  President  of  the  Court  having  jurisdiction  to  direct  the  award 
to  be  carried  out.  For  this  purpose  a  written  application  shall  be 
made  by  the  most  vigilant  of  the  parties.  In  both  cases  the 
arbitrators  divided  in  opinion  shall  prepare  their  findings  separately 
and  set  out  therein  their  reasons,  this  being  done  either  upon  a 
joint  minute  of  proceedings  or  upon  separate  minutes. 


Digitized  by 


Google 


396    Code  of  Civii*  Prqcedueb  (Translation). 

Art.  1018.  The  umpire  shall  give  his  decision  within  one  month 
of  the  date  of  his  accepting  office  unless  such  time  has  been 
enlarged  by  the  document  appointing  him.  He  shall  not  be  at 
liberty  to  give  his  decision  until  after  having  conferred  with  the 
arbitrators  who  have  failed  to  agree,  and  who  shall  be  sunmioned  to 
meet  for  the  purpose  of  conferring  with  him.  Should  all  the  arbi- 
trators not  meet,  the  umpire  shall  be  at  liberty  to  give  his  decision 
alone,  provided  nevertheless  that  he  shall  give  the  same  in  accor- 
dance with  either  the  one  or  the  other  of  the  arbitrators*  decisions. 

Art.  1019.  The  arbitrators  and  the  umpire  shall  give  their 
decision  in  accordance  with  the  rules  of  law  unless  the  submission 
gives  them  power  to  decide  without  reference  thereto. 

Art.  1020.  The  arbitrators*  award  shall  be  made  enforceable  by 
an  order  of  the  President  of  the  Court  of  First  Instance  within 
the  district  in  which  the  same  has  been  made.  For  this  purpose  a 
minute  of  the  award  shall  be  deposited  by  one  of  the  arbitrators  at 
the  Registry  of  the  Court  within  three  days.  If  a  submission  to 
arbitration  has  been  agreed  upon  by  way  of  appeal  against  a  judg- 
ment the  arbitrators'  award  shall  be  lodged  at  the  Registry  of  the 
Court  of  Appeal,  together  with  the  order  made  by  the  President  of 
such  Court.  Actions  to  recover  the  expenses  of  lodging  the  same, 
and  the  fees  for  registration,  cannot  be  brought  except  against  the 
parties  responsible. 

Art.  1021.  Arbitrators'  awards,  even  such  as  are  preparatory, 
shall  not  be  rendered  executory  until  after  an  order  providing 
therefor  has  been  made  by  the  President  of  the  Court  at  the  foot 
or  in  the  margin  of  the  minute,  without  any  necessity  for  giving 
notice  thereof  to  the  Minist^re  Public,  and  the  said  order  shall  be 
copied  and  certified  immediately  after  the  giving  of  the  decision. 
The  right  of  authorising  the  putting  into  force  of  the  award  shall 
belong  to  the  Court  which  made  the  order. 

Art.  1022.  Arbitrators'  awards  shall  not  be  liable  to  opposition 
by  third  parties. 

Art.  1 023.  Appeals  against  awards  shall  be  carried  in  as  follows  : 
Before  the  Courts  of  First  Instance  in  matters  in  which  there  has 
been  no  arbitration  held,  either  by  way  of  preliminary  or  final 
conclusion,  the  same  shall  be  within  the  jurisdiction  of  the  justices 
of  the  peace,  and  the  Court  of  Appeal  in  matters  which,  either'in 
the  preliminary  or  final  stages,  have  been  dealt  with  by  a  Court  of 
First  Instance. 

Art.  1024.  The  regulations  in  regard  to  provisional  enforce- 
ment of  the  Court's  judgments  shall  be  applicable  to  arbitrators' 
awards. 

Art.  1026.  (Applicable  only  in  France.)  Should  the  appeal  be 
dismissed  the  appellant  shall  be  condemned  to  pay  the  same 
penalty  as  though  his  appeal  was  from  one  of  the  ordinary 
Courts. 
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Art.  1026.  Application  may  be  made  against  arbitrators'  awards 
by  way  of  Writ  of  Error  (requete  civile)  within  the  times  and  in 
the  manner  provided  in  regard  to  the  Ordinary  Courts  above.  The 
same  shall  be  taken  before  a  Court  which  would  have  had  juris- 
diction to  deal  with  an  appeal  had  one  been  lodged. 

Art.  1027.  Provided,  nevertheless,  that  the  following  shall  not 
be  good  grounds  for  demanding  the  setting  aside  of  the  award  : 
(1)  Failure  to  comply  with  the  ordinary  rules  if  the  parties  have 
otherwise  agreed  as  provided  in  Article  1009.  (2)  On  the  ground 
that  the  award  deals  with  matters  not  included  in  the  submission, 
reserving,  however,  the  right  to  claim  that  the  whole  award  is  bad 
in  accordance  with  the  following  Article. 

Art.  1028.  There  shall  be  no  occasion  to  proceed  by  way  of 
appeal  or  by  way  of  Writ  of  Error  (requite  civile)  in  the  following 
cases  :  (1)  If  the  judgment  has  been  given  without  any  submission 
or  not  in  accordance  with  the  terms  thereof.  (2)  If  the  same  has 
been  given  upon  an  expired  or  an  invalid  submission.  (3)  If  the 
same  has  been  made  by  arbitrators  not  having  power  to  make  the 
same,  or  not  having  power  to  make  the  same  in  the  absence  of  the 
other  arbitrators.  (4)  If  the  same  has  been  made  by  an  umpire 
who  has  failed,  before  signing  the  same,  to  confer  with  the  arbi- 
trators. (5)  And  finally,  if  the  same  deals  with  matters  not 
within  the  competency  of  the  arbitrators  under  the  submission. 
In  all  these  cases  the  parties  shall  be  at  liberty  to  proceed  by 
opposing  the  making  of  an  order  giving  leave  to  enforce  the  award 
before  the  court  which  has  jurisdiction  to  make  such  order,  and 
they  may  then  claim  a  declaration  that  the  arbitrators*  award  is 
null  and  void.  An  appeal  to  the  Court  of  Cassation  shall  only  lie 
against  judgments  of  the  Courts  given  either  upon  Writ  of  Error 
(requite  civile)  or  upon  appeal  from  judgments  giving  effect  to  or 
setting  aside  awards. 


GENERAL  REGULATIONS. 

Art.  1029.  None  of  the  provisions  as  to  invalidity,  fines,  lapses 
of  time,  etc.,  provided  for  in  the  present  Code  shall  be  construed 
as  importing  a  threat  (comminatoire). 

Art.  1030.  No  writ  of  summons  or  other  step  in  an  action 
shall  be  invalid  unless  such  invalidity  has  been  declared  by  the 
law  itself.  In  cases  in  which  the  law  does  provide  for  invalidity 
or  nullity  the  proper  official  may,  either  on  account  of  an  omission 
or  a  contravention  of  the  rules,  be  held  liable  to  pay  a  fine  not 
less  than  5  francs  nor  more  than  10  francs. 

Art.  1031.  The  rules  of  procedure  and  the  steps  taken  therein 
which  are  void  or  nugatory,  and  steps  which  have  given  rise  to  the 
imposition  of  a  fine  shall  affect  public  officials  who  have  been 
responsible  therefor,  and  who,  according  to  the  exigencies  of  the 
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case,  shall  be  in  addition  liable  in  damages  to  the  party  affected, 
and  shall  also  be  liable  to  be  suspended  from  their  offices. 

Art.  1032.  Communes  and  public  bodies  shall  be  liable,  in 
taking  legal  proceedings,  to  observe  the  administrative  laws. 

Art.  1033.  The  day  on  which  notice  has  been  given,  and  the 
day  on  which  the  same  takes  effect,  shall  never  be  counted  in  the 
time  fixed  in  writs  of  summons,  citations,  summonses  and  other 
legal  proceedings  served  either  personally  or  at  the  place  of 
residence  of  the  party  affected.  Such  time  shall  be  enlarged  to 
the  extent  of  one  day  for  each  three  myriametres  of  distance,  and 
when  there  is  any  question  of  a  journey  to  be  taken,  the  enlarge- 
ment shall  be  to  double  that  time. 

Art.  1034.  Summonses  to  attend  on  the  making  of  reports  by 
experts,  as  well  as  notices  given  by  virtue  of  judgments  decreeing 
consolidation,  shall  set  forth  only  the  place,  the  day,  and  the  hour 
of  the  first  sitting,  or  the  first  public  hearing.  There  shall  be  no 
occasion  for  further  notice  although  the  sitting  or  hearing  has 
been  adjourned  until  another  day. 

Art.  1035.  When  it  is  necessary  for  an  oath  to  be  taken,  for 
security  to  be  lodged,  to  proceed  to  an  inquiry,  to  the  examination 
of  witnesses  in  regard  to  facts  or  things,  or  to  the  appointment  of 
experts,  and  generally  to  do  any  act  under  and  by  virtue  of  a 
judgment  where  the  parties  reside  at,  or  the  places  in  question  are 
at,  too  great  a  distance  away,  the  Judge  shall  have  power  to  refer 
the  matter  for  decision  to  a  Court  in  the  neighbourhood,  or  even 
a  Judge  or  a  justice  of  the  peace  according  to  the  necessities  of 
the  case.  He  shall  even  be  at  liberty  to  give  power  to  another 
Court  to  appoint  either  one  of  its  members  or  a  justice  of  the 
peace  to  proceed  with  the  matters  dealt  with  by  the  order. 

Art.  1036.  The  Courts,  according  to  the  gravity  of  the  circum- 
stance, shall  be  at  liberty,  in  all  cases  where  they  have  jurisdiction, 
of  their  own  motion  to  make  orders  for  injunctions,  the  suppression 
of  documents,  to  declare  the  same  libellous,  and  to  order  the 
printing  and  publication  by  means  of  placards  of  their  judgments. 

Art.  1037.  No  notice  shall  be  served  or  execution  levied 
between  1st  October  and  3l8t  March  before  the  hours  of 
6  o*clock  in  the  morning  and  after  the  hours  of  6  o'clock  in  the 
evening,  and  between  the  Ist  April  and  the  30th  September  before 
4  o'clock  in  the  morning  and  after  9  o'clock  in  the  evening,  or 
upon  legal  holidays,  unless  by  virtue  of  a  special  order  of  the 
Judge  in  cases  in  which  danger  would  arise  from  delay. 

Art.  1038.  Solicitors  who  have  been  engaged  in  actions  in 
which  a  final  judgment  has  been  given,  shall  be  required  to  see  to 
the  carrying  out  of  such  judgment  without  any  further  instructions, 
provided  always  that  these  duties  shall  be  j>erformed  within  or 
during  the  year  in  which  the  judgments  are  pronounced. 
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Art.  1039.  All  notices  given  to  public  officials  nominated  to 
receive  them  shall  be  counter-signed  (vis^es)  by  them  without 
charge  upon  the  original.  In  case  of  their  refusal  the  original 
shall  be  counter-signed  by  the  State  Attorney  attached  to  the 
Court  of  First  Instance  within  the  district  in  which  they  reside. 
The  persons  so  refusing  may  be  adjudged  liable  upon  the  conclu- 
sions of  the  Minist^re  Public  to  pay  a  fine  of  not  less  than  5  francs. 

Art.  1040.  All  legal  proceedings  and  minutes  of  proceedings, 
either  of  the  Ministere  Public  or  of  the  Judge,  shall  be  prepared 
at  a  place  where  the  Court  sits.  The  Judge  must  always  be 
assisted  thereat  by  the  Registrar,  who  shall  keep  the  minutes  and 
deliver  out  office  copies  in  cases  of  urgency.  The  judge  shall  be 
at  liberty  to  deal  at  his  place  of  residence  with  applications  in 
writing  which  are  made  to  him  ;  all  the  above  being  subject  to  the 
provisions  set  out  above  under  the  title  of  "As  to  References.". 

Art.  1041.  The  present  Code  shall  come  into  force  on  the 
1st  January,  1807.  All  actions  commenced  since  that  date  shall 
therefore  be  commenced  in  accordance  with  the  provisions  thereof. 
All  laws,  customs,  usages  and  rules  relating  to  civil  procedure 
in  force  before  that  date  are  repealed. 

Art.  1042.  Before  such  date  provision  shall  be  made  as  well 
for  the  taxation  of  expenses  and  disciplinary  measures  affecting 
the  Courts  as  matters  of  public  administration.  Within  three 
years  at  latest  of  the  passing  of  these  regulations  the  same  shall 
be  laid  upon  the  table  of  the  legislative  chamber,  and  shall  have 
the  force  of  law. 
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BOOK  I. 

AS    TO    COMMERCE    IN    GENERAL. 


TITLE  I. 
As  TO  Tbadebb. 

Latu  of  Ibth  December,  1872. 

Art.  1 .  Such  persons  are  traders  as  carry  on  transactions  which 
by  law  are  described  as  commercial,  and  as  adopt  such  pursuits  as 
their  regular  calling. 

Art.  2.  The  law  looks  upon  the  following  as  commercial 
transactions  : 

All  purchases  of  provisions  and  goods  for  the  purposes  of  resale 
either  in  the  condition  in  which  they  are  purchased  or  after  their 
having  been  manufactured  into  a  saleable  condition,  or  even  for  the 
purpose  of  letting  them  on  hire. 

Every  sale  or  letting  on  hire  which  follows  upon  such  purchase, 
every  letting  of  goods  on  hire  for  the  purpose  of  sub-letting,  and 
every  sub-letting  which  is  a  result  thereof. 

Every  manufacturing  and  warehousing  undertaking,  public  or 
private  works,  and  agreement  for  carriage  either  by  land  or  water. 

Every  undertaking  having  for  its  object  the  supply  of  goods, 
acting  as  agents,  business  agency  offices,  auction  establishments, 
public  entertainments,  and  assurances  effected  in  consideration  of 
a  premium. 

Every  banking,  exchange,  or  brokerage  transaction. 

Every  public  banking  transaction. 

Bills  of  exchange,  promissory  notes,  and  notes  or  other  securities 
for  money  either  payable  to  order  or  to  bearer. 

All  obligations  undertaken  by  traders,  unless  it  be  proved  that 
the  same  arise  from  circumstances  in  nowise  connected  with  trade. 

C.F.  2  D 
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Art.  3.  The  law  also  looks  upqn  the  following  as  commercial 
transactions  : 

All  building  transactions  and  all  voluntary  purchases,  sales,  and 
resales  of  buildings  for  purposes  of  internal  or  external  alteration 
or  improvement. 

All  contracts  of  carriage  by  sea. 

AJl  purchases  or  sales  of  ships'  stores,  fittings,  and  provisions. 

Every  contract  of  affreightment  or  bill  of  lading,  or  loan,  or 
borrowing  as  a  regular  business. 

AJl  assurances  and  other  contracts  relating  to  marine  trading. 

All  contracts  and  agreements  relating  to  wages  and  sums  payable 
under  charterparties. 

AJl  transactions  and  engagements  of  persons  engaged  in  the 
shipping  industry  for  the  benefit  of  commercial  constructions. 

Art.  4.  AJl  emancipated  minors  of  either  sex  who  have  attained 
the  full  age  of  eighteen  years  who  desire  to  avail  themselves  of  the 
power  given  them  by  Article  487  of  the  Civil  Code  to  enter  into 
business  transactions,  shall  not  be  at  liberty  so  to  do,  nor  shall 
their  transactions  be  regarded  as  having  been  entered  into  by  a 
person  with  the  attributes  of  legal  majority  so  far  as  regards 
commercial  acts  (1)  Unless  such  minor  has  obtained  the  autho- 
rity of  his  father  or  of  his  mother  in  the  event  of  his  father 
being  under  legal  disability,  dead,  or  absent  abroad,  or,  in  default 
of  father  and  mother,  by  a  resolution  of  the  family  council  ratified 
by  the  Civil  Court.  (2)  If,  in  addition,  a  certified  copy  of  the 
certificate  of  authority  has  not  within  one  month  of  its  date  been 
forwarded  to  the  Registry  of  the  Commercial  Court  of  the  district 
in  which  the  minor  proposes  to  take  up  his  abode,  or,  if  there  be 
no  Commercial  Court,  at  the  Registry  of  the  Civil  Court,  to  be 
there  entered  in  the  register  kept  for  such  purpose.  The  register, 
prepared  alphabetically,  shall  be  open  to  the  inspection  of  all 
persons  asking  to  see  it. 

The  authority  of  the  father  or  the  mother  shall  be  given  by 
means  of  a  declaration  made  before  a  justice  of  the  peace,  a  notary, 
or  the  Registrar  of  the  Commercial  Court.  The  justice  of  the 
peace  or  notary  receiving  the  declaration  shall  send  a  certified 
copy  thereof  within  one  month  of  its  date  to  the  Registry  of  the 
Commercial  Court  under  liability  on  failure  of  incurring  the 
penalties  in  Article  18  hereinafter  set  out. 

Art.  5.  The  mother,  the  father,  or  the  family  council  giving 
the  authority  shall  be  at  liberty  to  apply  for  leave  to  withdraw  the 
same  by  an  application  in  writing  addressed  to  the  President  of 
the  Civil  Court  of  the  minor's  place  of  residence,  who  may  give 
permission  for  the  minor  to  be  served  with  notice  of  the  application 
at  a  date  to  be  thereby  fixed  at  the  Court-house  to  there  make 
known  any  objection  which  he  may  have  thereto. 

The  minor  having  been  heard,  or  not  appearing,  judgment  shall 
be  given  upon  the  application  after  considering  the  conclusions 
(observations)  of  the  Miniature  Public. 
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An  extract  from  the  judgment  authorising  the  withdrawal  of  the 
authority  shall  be  forwarded  within  one  month  to  the  Registry  of 
the  Commercial  Court,  to  be  entered  in  the  register  referred  to  in 
the  last  preceding  Article. 

Akt.  6.  The  evidence  of  trading  (actes  de  commerce)  referred 
to  in  Articles  2  and  3  shall  not  be  available  so  far  as  regards  minors 
who  are  not  traders,  unless  they  are  supported  by  all  the  conditions 
contained  in  Article  4  hereof  as  to  trading  by  minors  having  been 
complied  with. 

Art.  7.  Trading  minors  who  have  obtained  the  necessary 
authority  as  provided  above  may  charge  and  mortgage  their 
immovable  property. 

They  may  even  alienate  them  if  they  comply  with  the  pre- 
scribed formalities  as  to  sale  of  immovable  property  by  minors. 

Art.  8.  The  trade  carried  on  by  the  parents  of  a  minor  may  be 
continued  by  his  guardian  if  the  family  council^  decide  it  to  be 
desirable  and  under  such  conditions  as  they  may  decide.  The 
management  thereof  may  be  entrusted  to  a  special  manager  under 
the  supervision  of  the  guardian. 

The  decision  of  the  family  council  shall  within  fifteen  days  be 
submitted  for  ratification  to  the  Court.  The  same  may  imme- 
diately be  put  into  force,  and  shall  not  cease  to  have  effect  unless 
the  Court's  ratification  is  refused. 

The  family  council,  observing  the  same  formalities,  shall  always 
be  at  liberty  to  revoke  its  consent.  Its  decision  in  this  latter  case, 
however,  shall  not  be  enforced  until  ratified  by  the  Court. 

Art.  9.  A  married  woman  shall  not  be  at  liberty  to  carry  on 
business  publicly  without  the  consent  of  her  husband. 

Should  the  husband  be  absent  abroad  or  under  disability,  the 
Court  of  First  Instance  may  authorise  the  married  woman  to  carry 
on  business. 

The  effect  of  this  authority  ceases  with  the  cause  which  gave 
rise  to  it. 

The  Registrar  of  the  Civil  Court  in  districts  in  which  there  is  a 
Commercial  Court  shall  forward  a  certified  copy  of  the  authority 
within  one  month  of  its  date  to  the  Registry  of  the  latter  Court 
under  the  penalties  referred  to  in  Article  13.  This  authority  shall 
be  entered  in  the  same  register  as  that  provided  for  the  entry  of 
authorities  granted  to  minors.  In  case  the  husband  is  a  minor, 
he  shall  not  be  at  liberty  to  authorise  his  wife  to  carry  on  a 
trade  until  he  himself  ha.s  been  empowered  to  give  this  autho- 
rity in  accordance  with  the  rules  and  in  manner  prescribed  by 
Article  4  hereof. 

The  withdrawal  of  such  authority  is  subject  to  the  same 
conditions. 

Art.  10.  a  married  woman  carrying  on  a  public  trade  may. 
without  the  authority  of  her  husband,  pledge  her  credit  in  matters 
connected  with  her  business,  in  which  case  she  shall  also  pledge 

2d  2 


Digitized  by 


Google 


404  Commercial  Code  (Translation). 

her  husband's  credit  if  they  were  married  subject  to  the  rule  as  to 
community  of  goods. 

She  shall  not  be  regarded  as  carrying  on  a  public  trade  if  she 
only  sells  goods  by  retail  which  form  part  of  her  husband's  stock 
in  his  business  ;  she  is  only  to  be  so  regarded  when  she  carries  on 
a  separate  business. 

Art.  11.  Married  women  carrying  on  a  public  business  shall 
have  power  to  charge,  mortgage,  and  alienate  their  inmiovable 
property. 

Provided  nevertheless  that  the  property  which  forms  part  of 
their  dowry  when  their  marriage  takes  place  under  the  dowry 
system,  shall  neither  be  mortgaged  nor  alienated  except  in  the 
cases  provided  for  and  under  the  conditions  imposed  by  the  Civil 
Code. 

TITLE  II. 
As  TO  Matbimoniaii  Contracts  of  Traders. 

Law  of  15th  December,  1872. 

Art.  12.  All  contracts  of  marriage  between  parties  of  whom 
one  is  a  trader,  shall  be  transmitted  by  means  of  an  abstract 
thereof  within  one  month  of  its  date  to  the  Registry  of  the 
Commercial  Court  of  the  place  of  residence  of  the  husband,  or  if 
there  be  none,  then  to  the  Registry  of  the  Civil  Court  to  be 
entered  in  the  register  kept  for  the  purpose. 

The  abstract  shall  set  forth  whether  the  parties  have  been 
married  under  the  rules  relating  to  community  of  goods,  and 
showing  what,  if  any,  limit  has  been  placed  upon  the  rights  of  the 
contracting  parties  over  their  property,  or,  if  they  have  adopted 
the  system  of  exclusive  community,  that  of  separation  of  goods  or 
the  dowry  system. 

The  register  shall  be  open  free  of  expense  to  all  persons  who 
desire  to  inspect  it. 

Art.  13.  The  notary  who  drew  up  the  contract  shall  forward 
the  required  particulars,  as  shown  by  the  last  preceding  Article, 
under  a  penalty  of  from  26  to  100  francs,  and  even  of  being  dis- 
charged from  his  office  at  the  instance  of  the  creditors  should  it 
be  proved  that  his  omission  arose  from  collusion. 

Art.  14.  All  persons  married  under  a  system  other  than  that  of 
legal  community  who  become  traders  subsequent  to  the  dat«  of 
their  marriage,  must  transmit  the  same  particulars  or  abstract 
within  one  month  from  the  date  on  which  he  commenced  to  carry 
on  business,  in  default  of  which,  in  the  event  of  his  becoming 
insolvent,  he  may  be  punished  as  an  ordinary  bankrupt. 

Art.  15.  All  judgments  pronouncing  judicial  separation  or 
divorce  between  husband  and  wife,  one  of  whom  is  a  trader,  shall 
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be  advertised  in  the  manner  prescribed  by  the  Code  of  Civil  Pro- 
cedure, in  default  of  which  creditors  may  intervene  and  be  heard 
in  the  proceedings  for  the  purpose  of  protecting  their  interests,  and 
for  the  purpose  of  opposing  any  division  of  the  joint  estate  which 
might  be  the  result  thereof. 


TITLE  III. 
As  TO  Business  Books  op  Account. 

Art.  16.  Every  trader  shall  keep  a  journal  or  day-book  which 
must  set  out  day  by  day  his  debts  due  to  and  from  him,  his  business 
dealings  and  transactions,  acceptances,  or  endorsements  of  negotia- 
ble instruments,  and  generally  all  that  he  receives  and  pays  in 
whatever  capacity  received  or  paid,  and  which  must  show  month 
by  mouth  the  sums  expended  for  household  purposes,  the  whole  of 
this  being  independent  of  the  other  books  generally  kept  in 
business,  but  which  are  not  indispensable. 

He  must  put  in  a  bundle  the  letters  and  telegrams  which  he 
receives,  and  copy  into  a  register  all  the  letters  and  telegrams 
which  he  sends  out. 

Art.  17.  He  must  make  each  year,  and  keep  under  seal,  an 
inventory  of  his  personal  effects  and  real  estate,  and  of  debts  due 
to  and  from  him,  which  he  is  to  copy  each  year  into  a  register  to 
be  kept  by  him  for  the  purpose. 

Art.  18.  The  books  which  are  directed  to  be  kept  by  Articles  16 
and  17,  shall  have  the  pages  numbered  and  indexed. 

Those,  the  keeping  of  which  is  directed  by  Articles  16,  §§  1  and 
17,  shall  be  initialled  and  countersigned  either  by  one  of  the 
Judges  of  the  Commercial  Court,  by  the  mayor,  or  by  a  bailiff  in 
the  usual  form  and  free  of  cost.  The  initials  may  be  superseded 
by  the  seal  of  the  Court  or  of  the  communal  authority. 

Art.  19.  All  the  books  shall  be  kept  in  order  of  date  without 
blanks,  spaces,  or  transfers  into  the  margin. 
Traders  shall  keep  these  books  for  ten  years. 

Art.  20.  Business  books  regularly  kept  may  be  admitted  by  the 
Judge  as  legal  evidence  to  prove  commercial  transactions* 

Art.  21.  Disclosure  of  these  books  and  inventories  shall  not  be 
ordered  in  legal  proceedings,  except  those  relating  to  the  admini- 
stration of  deceased  persons'  estates,  to  community  of  goods 
between  husband  and  wife,  to  the  winding-up  of  companies  or  to 
insolvency. 

Art.  22.  In  the  course  of  legal  proceedings,  the  production  of 
the  books  may  be  ordered  by  the  Judge  even  of  his  own  motion 
for  the  purpose  of  enabling  him  to  extract  therefrom  material 
which  bears  on  the  matters  in  question  in  such  proceedings. 
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Art.  23.  In  cases  where  the  books,  production  of  which  has 
been  offered,  required  or  ordered,  are  at  a  place  distant  from  that 
where  the  Court  having  seisin  of  the  matter  sits,  the  Judge  may 
send  a  commission  to  l^e  the  evidence  to  the  Commercial  Court 
of  the  district  where  they  are,  or  may  depute  a  justice  of  the  peace 
to  obtain  the  information,  prepare  a  minute  of  proceedings  relating 
to  the  contents  of  the  documents,  and  forward  the  same  to  the 
Court  having  seisin  of  the  matter. 

Art.  24.  If  the  person  whose  books  are  in  question,  being 
required  to  be  sworn,  refuses  to  produce  them,  the  Judge  may  offer 
the  oath  to  his  opponent. 

TITLE  IV. 
As  TO  Proof  op  Trading  Obligations. 

Art.  25.  Independently  of  the  means  of  proof  allowed  by  the 
civil  law,  commercial  obligations  may  be  proved  by  verbal  testimony 
in  all  cases  in  which  the  Court  sees  fit  to  allow  it,  allowance 
being  made  for  the  exceptional  cases  with  regard  to  which  provision 
is  made. 

Purchases  and  sales  may  be  proved  by  production  of  an  admitted 
invoice,  without  prejudice  to  other  means  of  proof  allowed  by  the 
commercial  law. 

TITLE  V. 

As  to  Commercial  Exchanges,  Stock  and  other 
Brokers. 

Law  of  30th  December j  1867,  modified  by  that  of 
nth  June,  1883. 

SECTION  I. 

As  to  Commercial  Exchanges. 

Art.  61.  A  commercial  exchange  is  a  public  assembly  of  traders, 
captains  of  ships,  stock  and  other  brokers  of  a  commercial  place. 
The  communal  authorities  shall  have  jurisdiction  over  it. 

Art.  62.  The  result  of  transactions  and  operations  carried  out 
upon  the  exchange  shall  serve  to  determine  the  course  of  exchange 
(prices  current)  of  public  and  other  securities  for  money  dealt  in 
thereon. 

Art.  63.  This  course  of  exchange  (price  current)  shall  be 
determined  by  from  six  to  fifteen  members  of  the  exchange,  to 
be  appointed  for  a  period  of  three  years,  the  College  of  Communal 
Magistrates  upon  the  presentation  of  two  duplicate  list«,  the  one 
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prepared  by  the  Commercial  Court,  and  the  other  by  the  stock  and 
other  brokers  assembled  in  a  general  meeting  convened  in  accordance 
with  the  rules  laid  down  by  the  Communal  Council.  Only  the 
stock  and  other  brokers  who  have  had  the  right  to  quote  prices 
under  the  local  regulations  for  at  least  three  years  uninterruptedly, 
shall  be  admitted  to  take  part  in  such  meeting. 

One-third  of  the  members  of  the  commission  shall  go  out  of 
office  each  year. 

The  members  shall  not  be  capable  of  being  re-elected  until  after 
an  interval  of  one  year. 

The  first  members  to  go  out  of  office  shall  be  fixed  and  ascer- 
tained by  ballot. 

The  method  of  fixing  the  course  of  exchange  (prices  current) 
shall  be  settled  in  accordance  with  the  local  regulations. 

SECTION  II. 

As  TO  Stock  and  other  Brokers. 

Art.  64.  Stock  and  other  brokers  are  those  who  act  as  inter- 
mediaries in  commercial  transactions. 

Art.  65.  Stock  and  other  brokers  are  required  to  keep  a  book 
in  the  form  prescribed  by  Article  1 6  of  the  Commercial  Code. 

They  shall  enter  in  such  book  day  by  day,  and  in  order  of  date, 
without  erasures,  interlineations,  or  alterations,  and  without  abbre- 
viations or  figures,  the  particulars  of  all  transactions  carried  out 
through  them. 

Art.  66.  Stock  and  other  brokers  must  also  record  their  trans- 
actions in  a  memorandum  book  or  upon  slips  of  paper  immediately 
after  having  entered  into  them. 

They  are  bound,  in  addition,  to  produce  and  show  their  books 
and  memoranda  to  judges  and  arbitrators. 

Art.  67.  They  shall  be  liable  for  the  delivery  of  and  for  pay- 
ment for  that  which  they  have  sold.  This  responsibility  shall  no 
longer  exist  when,  in  entering  into  the  bargain,  they  have  made 
known  the  name  of  the  buyer  or  seller  to  the  person  with  whom 
they  contract,  and  such  person  accepts  the  bargain. 

Art.  68.  Stock  and  other  brokers  shall  be  civilly  responsible 
for  the  genuineness  of  the  latest  signature  upon  bills  of  exchange 
or  other  negotiable  instruments,  which  they  deal  with. 


TITLE  VI. 

As  TO  Pledges. 

Law  of  5th  May,  1872. 

Art.  1.  Pledges  made  as  security  for  the  carrying  out  of  a 
commercial  engagement,  shall  confer  upon  the  creditor  the  right  to 
be  paid  out  of  the  proceeds  of  the  thing  pledged,  iu  priority  to  and 
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by  way  of  preference  over  other  creditors  when  the  same  has  been 
made  in  the  manner  permitted  in  commercial  matters  for  the  sale 
of  articles  of  the  same  description,  and  the  article  pledged  has 
remained  in  the  possession  of  the  creditor  or  of  a  third  person 
agreed  upon  between  the  parties. 

Proof  of  the  time  at  which  realisation  may  take  place  shall  be 
made  by  the  creditor.    The  same  may  be  made  by  any  legal  means. 

Art.  2.  The  creditor  shall  be  taken  to  have  the  goods  in  his 
possession  when  they  are  under  his  control  in  his  warehouses  or 
ships,  at  the  Custom  House,  or  in  a  place  of  public  deposit,  or  if 
before  they  reach  their  destination  he  has  control  over  them  through 
a  bill  of  lading  or  consignment  note. 

Art.  3.  The  pledgee  shall  become  entitled  at  the  due  date  of 
hia  security  to  the  interest  and  dividends,  as  well  as  the  principal 
of  the  pledged  securities,  and  may  add  them  to  his  debt. 

If  the  pledge  consists  of  commercial  effects  (negotiable  instru- 
ments), the  pledgee  takes  all  the  rights  and  is  subject  to  all  the 
liabilities  of  a  holder. 

Art.  4.  In  default  of  payment  of  the  debt  to  secure  which  the 
pledge  is  made  upon  its  falling  due,  the  creditor  may,  after  due 
notice  given  to  the  borrower,  and  to  any  third  person  who  is  bailee 
of  the  pledge,  if  there  be  such  a  person,  and  upon  making  written 
application  to  the  President  of  the  Commercial  Court,  obtain  leave 
to  sell  the  pledge,  either  publicly  or  privately,  at  the  President's 
option,  and  by  such  person  as  he  may  appoint. 

Such  application  shall  not  be  adjudicated  upon  until  two  clear 
days  after  the  same  shall  have  been  served  upon  the  debtor  and  to 
the  bailee  of  the  pledge,  if  there  be  such  a  person,  with  an  invita- 
tion to  them  in  the  meantime  to  make  known  to  the  President  any 
observations  they  may  desire  upon  it,  if  circumstances  so  require. 

Art.  5.  The  order  thus  obtained  shall  not  be  enforced  until 
after  having  been  served  upon  the  borrower  and  the  bailee  of  the 
pledge,  if  there  be  such  a  person,  with  notice  of  the  day,  the  place, 
and  the  hour  where  the  public  sale  will  take  place  if  the  same 
has  been  ordered.  The  said  order  shall  become  final  and  no  longer 
subject  to  variation  if  within  three  days  of  such  service  the 
borrower  or  the  bailee  of  the  pledge,  if  such  person  exist,  do  not 
give  notice  of  opposition  with  a  summons  to  attend  before  the 
Commercial  Court. 

Art.  6.  The  time  for  appeal  from  the  judgment  given  upon 
such  notice  of  opposition  shall  be  within  eight  days  from  the  date 
of  service  of  notice  thereof. 

Art.  7.  The  order  and  judgment  shall  be  executory  as  of  course, 
without  security  being  given  and  notwithstanding  opposition  or 
notice  of  appeal. 

Art.  8.  The  periods  of  time  above  set  out  shall  not  be 
liable  to  be  extended  by  reason  of  distance  from  the  residence  of 
the  person  to  be  served.     If  the  debtor  or  the  third  person  who  is 
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bailee  of  the  pledge  (if  such  person  exist)  does  not  reside  within 
the  district  of  the  Commercial  Court,  or  if  no  address  for  service 
has  been  given,  the  notices  above  directed  to  be  served,  excepting 
that  referred  to  in  Article  4,  shall  be  duly  served  by  being  filed  in 
the  Registry  of  such  Court. 

Art.  9.  The  exercise  of  the  rights  conferred  upon  a  creditor 
whose  debt  is  secured  by  a  pledge,  by  the  preceding  Articles,  shall 
not  be  suspended  either  by  reason  of  the  debtor^s  insolvency,  by 
stay  of  execution,  or  by  the  death  of  the  debtor  or  the  third 
person  who  is  bailee  of  the  pledge. 

Art.  10.  Any  provision  in  a  contract  of  pledge  authorising  the 
pledgee  to  deal  with  the  pledge  contrary  to  the  above  regulations 
shall  be  null  and  void. 

Art.  11.  Articles  2  to  4  and  10  inclusive  of  the  present  title 
are  applicable  to  pledges,  security  given  to  secure  the  fidelity  of 
commission  agent's  dealings  with  negotiable  securities,  or  to  bailees 
of  such  securities  from  them,  as  to  which  provision  is  hereinafter 
made  by  Section  II.  of  Title  7. 


TITLE  VII. 
As  TO  Commissions. 

SECTION  I. 

As  TO  Commission  Agents  Generally. 

Art.  12.  A  commission  agent  is  one  who  enters  into  contracts 
either  in  his  own  name  or  in  his  trading  name  for  and  on  account 
of  another  person  employing  him. 

Art.  13.  The  duties  and  rights  of  persons  dealing  in  the  name 
of  a  principal  are  set  forth  in  Book  III.,  Title  13,  of  the  Civil 
Code. 

SECTION  II. 

As  TO  Commission  Agents  or  Consignees. 

Art.  14.  All  commission  agents  are  secured  creditors  upon  the 
value  of  goods  forwarded  to,  deposited  with,  or  consigned  to  them 
by  the  simple  fact  of  the  sending  deposit  or  consignment,  for  all 
loans,  advances,  or  payments  made  by  them  in  their  capacity  of 
commission  agents  whether  before  or  during  the  time  that  the 
goods  have  been  in  their  possession. 

This  priority  of  claim  only  exists  if  the  agent  or  a  third  person 
agreed  upon  between  the  parties  has  been  put  and  remains  in 
possession  of  the  goods. 

There  shall  be  included  in  the  agent's  security  all  principal, 
interest,  commission,  and  expenses. 
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Art.  15.  If  the  goods  have  been  sold  and  delivered  for  the 
account  of  the  principal,  the  commission  agent  shall  be  at  liberty 
to  re-imburse  himself  the  whole  amount  of  his  claim  out  of  the 
proceeds  of  sale  in  priority  to  the  creditors  of  his  principal. 

Art.  16.  Every  bailee  of  securities  for  money  who  advances  to 
a  commission  agent  either  in  kind  or  in  negotiable  instruments  the 
amounts  necessary  for  the  loans,  advances,  or  payments  to  which 
reference  is  made  in  the  first  section  of  Article  14  above  set  out, 
shall  be  entitled  as  security  for  repayment  of  the  sums  advanced 
and  interest,  to  the  same  priority  upon  the  same  chattels  and  in 
the  same  manner  as  is  provided  by  Articles  14  and  15  above. 

This  priority  shall  only  take  effect  upon  condition  that  the 
bailee  of  the  securities  or  a  third  person  agreed  upon  between  the 
parties  has  received  in  pledge  from  the  commission  agent  the  bill 
of  lading  or  consignment  note. 

Art.  17.  The  security  of  a  bailee  of  a  negotiable  security  shall 
take  priority  over  that  of  a  commission  agent. 


TITLE  VIIa. 

As  TO  Contracts  op  Cabbiaoe. 

Law  of  2bth  August,  1891. 

CHAPTER  I. 

General  Provisions. 

Art.  1.  Contracts  of  carriage  are  provable  by  all  legal  means 
and  particularly  by  means  of  consignment  notes. 
A  consignment  note  shall  show — 

(1)  The  place  and  date  of  forwarding. 

(2)  The  name  and  residence  of  the  consignor. 

(3)  The  name  and  residence  of  the  consignee. 

(4)  The  name  and  residence  of  the  carrier  or  of  the  commission 
agent  by  whom  the  carriage  is  carried  out. 

(5)  The  description,  the  weight,  or  the  dimensions  of  the 
articles  to  be  carried,  with  the  distinguishing  marks  and  numbers 
of  the  parcels. 

(6)  The  time  within  which  the  goods  are  to  be  delivered,  the 
cost  of  carriage,  or  the  conditions  to  which  the  parties  agree  as 
governing  the  contract. 

The  consignment  note  shall  be  signed  either  by  the  consignor  or 
the  conmiission  agent. 

Art.  2.  The  commission  agent  or  the  carrier  shall  enter  in  his 
day-book  according  to  the  statements  of  the  consignor  the  descrip- 
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tion,   the  quantity,  and,  if  required  so  to   do,  the  value  of  the 
chattels  to  be  earned. 

Art.  3.  He  shall  be  responsible  for  the  delivery  within  the  time 
agreed  upon  of  the  persons  or  chattels  to  be  carried  except  in 
cases  of  unavoidable  accident  or  vis  major. 

Art.  4.  He  is  responsible  for  damage  done  to  or  for  the  loss  of 
the  chattels,  as  also  for  injuries  sustained  by  persons  carried,  unless 
he  prove  that  the  damage,  loss,  or  accident  arose  from  an  outside 
cause  over  which  he  had  no  control  and  arose  from  no  fault 
of  his. 

Art.  5.  He  shall  be  responsible  for  the  acts  of  any  commission 
agent  or  of  any  other  carrier  with  whose  assistance  he  may  carry 
out  his  contract. 

Art.  6.  Until  delivery  of  the  goods  at  their  destination,  failing 
provision  to  the  contrary  contained  in  the  consignment  note,  the 
carrier  shall  be  bound  to  observe  the  directions  of  the  consignor 
who  alone  shall  have  the  right  to  give  such  directions. 

The  consignor's  right  ceases  on  delivery  of  the  goods  on  to 
trucks  or  upon  the  advice  note  of  the  arrival  being  sent  to  the 
consignee. 

Art.  7.  Acceptance  of  the  goods  shall  extinguish  all  rights  of 
action  and  claims  against  the  carrier  or  the  commission  agent, 
except  in  cases  in  which  special  stipulations  have  been  made  or  of 
latent  injuries. 

The  special  stipulations  or  claims  must  be  made  in  writing  and 
left  with  the  carrier  within  two  days  at  latest  of  the  delivery  so 
far  as  regards  obvious  injuries,  and  within  a  period  not  exceeding 
seven  days,  not  including  the  day  of  delivery,  for  delay  in  delivery. 
Provided  nevertheless  that  where  the  carrier  at  the  time  of 
delivery,  declares  that  the  goods  have  sustained  damage  or  have 
been  partially  lost,  the  consignee  shall  agree  upon  the  identity  and 
condition  of  such  part  of  the  consignment  as  is  tendered. 

In  cases  of  latent  injury  or  of  the  packages  in  which  goods 
purported  to  have  been  sent  being  found  to  be  empty,  the 
claim  of  the  consignee  may  still  be  allowed  if  it  is  reduced  to 
writing  and  left  with  the  carrier  within  not  less  than  seven  days 
not  including  the  day  of  delivery,  and  if  it  is  proved  that  the 
damage  or  loss  occurred  before  delivery. 

The  exception  provided  for  in  the  case  of  latent  injury  or  of 
loss  of  the  contents  of  packages  carried,  shall  not  be  available  to 
the  consignee  where  an  offer  has  been  made  by  the  carrier,  to  the 
consignee  or  to  his  duly  authorised  agent,  to  ascertain  the  number 
and  condition  of  the  articles  delivered  at  the  time  of  delivery. 

Bight  of  action  shall  only  be  open  to  the  consignee  in  cases 
where  he  has  made  a  special  stipulation  or  a  special  claim  as 
provided  above. 


Digitized  by 


Google 


412  CoMMERciAii  Code  (Translation). 

Art.  8.  In  case  of  refusal  to  accept  delivery  of  goods  or  of 
disputes  as  to  their  acceptance^  their  condition  shall  be  ascertained 
and  verified,  if  any  person  interested  in  them  so  demands,  by  either 
one  or  three  experts  to  be  appointed  by  an  order  of  the  President 
of  the  Commercial  Court  to  be  made  at  the  foot  of  the  written 
application. 

The  consignee  shall  have  notice  sent  to  him  by  registered  letter 
requiring  him  to  attend  at  the  hour  and  upon  the  day  when  the 
inspection  by  the  experts  is  to  take  place. 

The  order  may  direct  that  the  goods  be  deposited  in  a  certain 
place  or  be  taken  possession  of  by  the  Court  officials,  or  that  they 
be  taken  to  a  public  or  private  place  of  deposit. 

It  may  also  order  a  sale  for  the  benefit  of  the  carrier  or  the 
commission  agent  to  cover  the  cost  of  carriage.  This  sale  shall 
be  held  in  public  at  a  place  to  be  appointed  by  the  President, 
and  three  clear  days  at  least  after  notice  thereof  sent  to  the 
consignee  and  to  the  consignor.  This  number  of  days*  notice 
shall  be  doubled  in  cases  where  either  of  the  parties  interested 
reside  abroad. 

In  urgent  cases  the  President  may  reduce  the  length  of  notice 
to  be  given. 

The  order  shall  not  be  subject  either  to  opposition  or  to  appeal. 
It  shall  be  executory  immediately  and  before  registration. 

Art.  9.  All  rights  of  action  arising  out  of  contracts  of  carriage, 
except  such  as  arise  from  causes  which  are  by  law  qualified  as 
penal,  shall  be  barred  at  the  end  of  six  months  in  cases  of 
inland  carriage,  and  at  the  end  of  one  year  in  cases  of  foreign 
(international)  carriage. 

Prescription  shall  run  in  cases  of  total  loss  or  of  delay  in 
delivery  from  the  day  on  which  delivery  ought  to  have  been  made, 
and  in  cases  of  partial  loss  or  injury  from  the  date  of  the  forward- 
ing of  the  goods. 

In  cases  of  improper  tariff,  charges,  or  of  errors  of  calculation 
fixing  the  charges  for  carriage,  and  those  accessory  thereto, 
prescription  shall  run  from  the  date  of  payment. 

Rights  of  action  arising  out  of  contracts  for  the  carriage  of 
persons,  with  the  exception  of  those  which  arise  from  acts  qualified 
by  law  as  penal,  are  barred  after  one  year. 

Prescription  runs  from  the  date  of  the  happening  of  the  event 
giving  rise  to  the  right  of  action. 

Claims  for  indemnity  must,  under  penalty  of  being  out  of  time, 
be  brought  within  one  month  of  the  date  of  the  issue  of  the 
writ  in  the  action  which  gives  rise  to  them. 

Art.  10.  The  provisions  contained  in  the  present  chapter  are 
applicable  to  railway  undertakings,  except  in  so  far  as  they  are 
limited  in  their  application  by  Chapter  II. 
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CHAPTER   II. 

As  TO  Carriage  by  Railway. 

§  1.— GENERAL   CONDITIONS. 

Art.  11.  The  managing  body  of  all  railways  put  at  the  service 
of  the  public  must  provide  for  the  carriage  of  the  persons 
and  goods  with  a  view  to  carrying  which  the  railway  has  been 
established. 

Art.  12.  The  books  and  documents  to  be  kept  for  the  purpose 
of  registering  contracts  of  carriage  by  rail,  and  the  receipt  of 
railway  charges,  shall  be  fixed  by  special  regulations.  These 
regulations  shall  be  prepared  and  settled  by  the  Minister  of  Rail- 
ways, Posts,  and  Telegraphs,  so  far  as  regards  the  State  railways. 
As  to  private  undertakings,  they  shall  be  prepared  by  the  govern- 
ing body  and  approved  by  the  proper  Minister  of  State.  These 
books  and  documents  shall  have  the  same  force  and  effect  as  legal 
evidence  as  have  those  kept  by  traders  and  commission  agents. 

Art.  13.  The  contract  of  carriage  shall  be  entered  into  at  the 
price  and  upon  the  conditions  set  out  in  the  legally  published 
tariffs  and  regulations. 

Art.  14.  The  charges  and  conditions  of  carriage  are  fixed  :  on 
the  State  railways  by  a  special  law  or  by  virtue  of  such  a  law  ;  on 
railways  other  than  those  belonging  to  the  State  by  their  governing 
bodies  within  the  limits  of  their  schedule  of  rates  and  regulations, 
and  subject  to  the  approval  of  the  proper  Government  ofl&cer, 
excepting  any  variation  therefrom  which  may  have  been  allowed 
and  embodied  in  a  special  law. 

No  byelaw  approving  or  modifying  the  charges  for  and 
conditions  of  carriage  shall  come  into  operation  until  fifteen 
days  after  the  same  has  been  published  in  the  ^*  Moniteur.'' 
Provided,  nevertheless,  that  this  time  of  publication  in  the  case  of 
increases  in  the  tariff  charges  shall  be  at  least  three  months,  unless 
the  contrary  be  provided  for  in  the  concession  under  which  the 
railway  was  built. 

The  said  periods  may  be  reduced  to  twenty-four  hours  when 
the  alteration  proposed  relates  to  international  (foreign)  trafiic. 

The  governing  body  of  every  railway  shall  publish  its  tariff  of 
charges  and  time  tables  in  its  stations  either  by  posters  or 
otherwise. 

Art.  15.  Governing  bodies  of  railways  are  forbidden  to  enter 
into  private  agreements  derogating  from  their  published  tariff  of 
charges  and  conditions.  Reductions  in  charges  duly  published  and 
open  to  all  persons  alike  under  like  circumstances  are,  however,, 
permissible. 
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§  2. — AS   TO    PASSENGERS. 

Art.  16.  The  terms  on  which  passengers  will  be  carried  shall 
be  provided  by  regulations,  and  such  regulations  shall  set  forth 
what  class  of  passengers  will  not  be  admitted  to  the  trains. 

Art.  17.  Governing  bodies  are  prohibited  from  inserting  in 
their  regulations  provisions  taking  away  from  passengers  the  right 
of  action  for  damages  in  case  of  accident  for  which  they  are  liable 
under  the  common  law. 


§  3. — AS  TO  passengers'  luggage  and  goods. 

Art.  18.  Provision  shall  be  made  by  regulations  for  the  rights 
which  passengers  may  enjoy  in  regard  to  the  carriage  of  luggage 
which  they  take  with  them,  and  as  to  what  luggage  they  may  take 
with  them  in  the  carriage  in  which  they  travel. 

The  governing  body  shall  be  under  no  liability  in  regard  to  the 
last-named  unless  it  is  established  that  the  loss  or  damage  arose 
from  its  fault. 

Art.  19.  There  shall  be  given  in  exchange  for  passenger's  luggage 
a  dated  and  numbered  receipt,  setting  forth  the  place  of  departure 
and  the  destination,  the  number  and  the  weight  of  the  packages, 
the  amount  paid  for  carriage,  and,  in  case  of  need,  a  declaration 
as  to  right  to  delivery. 

Art.  20.  The  luggage  shall  be  given  up  on  the  arrival  of  the 
train  in  exchange  for  the  receipt. 

Art.  21.  The  board  of  management  shall  provide  in  every 
station  a  place  where  luggage  not  claimed  on  the  arrival  of  the 
train  can  be  put,  as  also  such  luggage  as  passengera  may  desire  to 
deposit  there.  The  liability  of  the  governing  body  is  limited  to 
the  interest  of  the  person  depositing  the  luggage. 

The  person  making  the  deposit  shall  receive  a  ticket  showing 
the  description,  the  number,  and,  if  he  so  desire,  the  total  weight 
of  his  packages.  In  default  of  his  claiming  them  within  the  time 
limited  by  the  regulations  (byelaws),  the  governing  body  may 
offer  the  articles  for  sale  pursuant  to  Article  8,  or  may  forward 
them  to  the  Government  warehouse  for  goods  forfeited  to  the 
State  in  accordance  with  the  statutes  in  force. 

Art.  22.  The  conditions  upon  which  goods  will  be  carried  shall 
be  fixed  by  regulations,  which  must  set  forth  what  description 
of  goods  are  not  allowed  to  be  carried.  It  must  also  specify 
what  classes  of  goods  will  be  carried  under  a  consignment 
note. 

Art.  23.  In  cases  in  which  no  consignment  note  is  necessan, 
the  company's  servants  shall  register  any  verbal  declaration  which 
may  be  made  by  the  sender. 
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Art.  24.  The  governing  body  shall  give  to  the  sender,  if  he  so 
requires,  a  receipt  showing  the  number  of  packages,  the  total 
weight,  the  day  and  hour  when  they  were  received,  their  destina- 
tion, the  tariff  under  which  the  contract  of  carriage  is  made,  any 
declarations  with  regard  to  description  of  the  goods,  and  finally 
those  referred  to  in  Articles  41  and  42. 

Art.  25.  All  statements  contained  in  consignment  notes  and 
receipts  contrary  to  the  company's  byelaws,  authorised  by  law, 
shall  be  null  and  void. 

Art.  26.  Any  false  declaration  which  has  for  its  object,  or 
which  causes  the  raising  or  immunity  from  the  provisions  and 
regulations  of  the  tariff,  shall  give  rise  to  payment  of  the  supple- 
mental fine  fixed  by  the  tariff,  and  regulations  without  prejudice  to 
the  liability  inflicted  by  law,  and  to  any  action  for  damages  should 
the  same  lie. 

Art.  27.  Should  the  governing  body  have  good  ground  to 
believe  that  a  false  declaration  has  been  made,  or  that  there  are 
dangerous  or  objectionable  goods  tendered  to  them  for  carriage, 
the  nature  of  which  has  not  been  declared,  or  which  are  prohibited 
from  being  carried,  they  may  direct  the  packages  or  luggage  to  be 
opened,  even  so  far  as  regards  articles  left  with  them  for  safe 
custody,  and  those  which  the  regulations  allow  the  passenger  to 
take  in  the  carriage  with  him,  in  the  passenger's  presence  or  in  his 
absence,  or,  should  he  refuse  to  allow  them  to  be  opened,  in  the 
presence  of  a  proper  police  official. 

Art.  28.  The  governing  body  shall  cause  the  goods  left  with 
them  for  carriage  to  be  dealt  with  in  the  order  in  which  they 
receive  them,  except  in  cases  in  which  public  convenience  or  the 
necessities  of  the  service  otherwise  require. 

Art.  29.  The  regulations  must  provide  the  times  within  which 
the  following  events  shall  take  place  : 

(1)  Goods  are  to  be  accepted  for  being  carried,  or  wagons  placed 
at  the  lender's  disposal. 

(2)  The  carriage. 

(3)  The  forwarding  of  the  goods  to  the  consignee. 

No  time  for  acceptance  of  goods  to  be  delivered  inland  shall  be 
limited  unless  it  relates  to  :  ■ 

(1)  Carriage  at  through  rates  by  goods  train. 

(2)  Live  animals. 

The  time  limited  shall  not  be  more  than  two  days  for  cases 
which  involve  the  use  of  less  than  five  wagons,  and  four  days 
when  the  rolling  stock  required  is  in  excess  of  this.  The  pro- 
viding of  special  rolling  stock,  as  defined  by  the  regulations,  within 
a  particular  time  shall  not  be  obligatory.  The  governing  body 
need  not  take  delivery  of  goods  at  an  earlier  date  than  that  which 
is  necessary  to  enable  them  to  be  forwarded. 
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Art.  30.  Periods  of  delay  in  this  connection  shall  be  calculated 
from  hour  to  hour.  Hours  of  the  night  shall  not  be  left  out  of 
calculation. 

Art.  31.  The  carriers  shall  neither  be  bound  to  accept  deliveiy 
of  or  to  put  trucks  at  the  disposal  of  customers  either  on  Sundays 
or  public  holidays,  nor  shall  they  on  the  like  days  be  bound  to 
deliver  goods  to  the  consignees.  When  the  day  following  the 
delivery  of  the  goods  at  the  station  is  a  Sunday  or  public  holiday 
the  time  from  which  delay  in  delivery  commences  to  be  counted 
shall  begin  twenty-four  hours  later  at  latest. 

The  same  shall  happen  when  the  last  day  of  delay  is  a  Sunday 
or  public  holiday  ;  in  which  event  the  time  allowed  shall  not 
expire  until  the  day  immediately  succeeding.  The  above  excep- 
tions shall  have  no  application  to  the  case  of  certain  goods  to  be 
provided  for  by  a  regulation. 

In  cases  where  governing  bodies  introduce  into  their  regu- 
lations provisions  authorising  interruption  in  the  carriage  of 
goods  during  Sundays  and  public  holidays,  the  times  for  delivery 
of  goods  and  for  transport  shall  be  increased  in  the  same 
proportion. 

Art.  32.  When  loading  cannot  take  place  forthwith,  applications 
for  carriage  shall  be  evidenced  by  being  entered  in  a  register 
specially  kept  for  the  purpose,  in  addition  to  which,  if  the 
consignor  so  demands,  a  ticket  shall  be  given  to  him  showing  the 
day  and  hour  when  the  goods  were  handed  over  to  the  company. 

Art.  33.  Perishable  goods  may,  after  the  time  has  expired 
within  which  they  ought  to  have  been  claimed,  be  sold,  even  by 
immediate  private  treaty,  after  notice  given  to  the  consignee,  and 
without  any  further  formalities  other  than  proof  of  their  condition 
to  a  proper  police  official. 

The  result  of  the  sale  shall  be  communicated  both  to  consignor 
and  consignee. 

In  all  other  cases  if  the  consignee  fails  to  take  delivery  of  the 
goods  within  the  time  provided  by  the  regulations,  the  company 
may  cause  them  to  be  sold  in  accordance  with  Article  8,  or 
forward  them  to  the  Government  warehouse  in  accordance  with 
the  laws  in  force. 


§  4. — AS   TO    LIABILITY. 

Art.  34. — Every  loss  or  accident,  every  refusal  or  delay,  whether 
in  the  acceptance  of  applications  for  carriage,  in  the  provision  of 
rolling  stock,  or  in  the  delivery  of  goods  or  luggage,  shall  render 
the  company  liable  to  make  the  loss  or  damage  good  in  accordance 
with  the  common  law.  No  liability  shall  arise  even  in  cases  where 
the  goods  have  been  insured  if  the  loss,  the  accident,  the  refusal, 
or  the  delay  is  brought  about  by  circumstances  amounting  to 
vis  majovy  or  from  some  causes  which  cannot  be  attributed  to  the 
company. 
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Extraordinary  traffic  shall,  for  the  purpose  of  deciding  whether 
there  has  been  refusal  or  delay,  be  considered  as  via  major. 

Art.  36.  The  provisions  with  regard  to  (1)  the  times  within  which 
goods  offered  for  carriage  are  to  be  accepted,  or  within  which  wagons 
or  trucks  are  to  be  put  at  his  disposal  ;  (2)  the  times  within  which 
arrangements  are  to  be  made  for  carrying  goods,  or  delivery  to 
the  customer  of  the  rolling  stock,  shall  not  apply  to  purely  local 
railways. 

Art.  36.  The  tariff  of  charges  or  regulations  shall  not,  outside 
the  cases  hereinafter  enumerated,  modify  for  the  company's  benefit 
the  conditions  and  extent  of  liability  under  which  they  are  by 
reason  of  the  provisions  of  Article  34.  Provided,  nevertheless, 
that  in  the  case  of  foreign  (international)  traffic  the  board  of 
management  may  stipulate  that  they  shall  incur  no  liabUity  for 
anything  which  occurs  out  of  the  country  or  within  the  limits  of 
districts  where  foreign  companies  are  under  liability  towards  it. 

Art.  37.  The  board  of  management  shall  be  at  liberty  to 
stipulate  that  it  shall  not  be  responsible  for  loss  or  accident  whilst 
in  transit  to  : 

(1)  Live  animals. 

(2)  Goods  which  according  to  the  regulations  are  particularised 
as  being  subject  to  accident  by  reason  of  their  nature  or  by  the 
fact  of  their  being  carried  by  train. 

(3)  Troods  which  on  the  formal  written  application  of  the  con- 
signor are  carried  either  in  an  uncovered  wagon,  when  the 
regulations  prescribe  that  they  shall  be  carried  in  a  covered  wagon 
or  under  tarpaulin,  either  unpacked  or  insufficiently  packed,  when 
by  reason  of  their  nature  they  ought  to  be  properly  packed. 

(4)  Articles  placed  in  vehicles  which  are  themselves  being 
carried. 

(5)  Articles  enclosed  in  vehicles  which  are  sealed  with  lead  seals 
affixed  by  the  consignor  and  at  his  request,  provided  the  seals  are 
intact. 

(6)  Goods  which  by  virtue  of  the  regulations  or  as  the  result  of 
agreement  are  accompanied  personally  by  the  consignor  or  by 
persons  employed  by  him  for  the  purpose. 

(7)  Goods  which  have  been  loaded  on  to  the  trucks  or  wagons 
by  the  consignor. 

The  provision  with  regard  to  loading  by  the  consignor  is  not 
applicable  to  the  case  of  loading  by  persons  specially  provided  by 
the  railway  company,  when  this  method  of  loading  has  been 
adopted  upon  the  consignor's  request,  in  the  manner  laid  down  by 
the  regulations. 

With  regard  to  loading  taking  place  without  this  supervision, 
the  board  of  management  may  also  stipulate  that  they  shall  not 
be  taken  to  guarantee  the  number  of  packages  and  the  weight 
set  out  upon  the  receipt  or  in  the  consignment  note,  unless 
the  consignor   has   demanded  that  the  number  of  packages  and 
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the  weight  be  checked  either  upon   the  company's  or  his  own 
premises,  as  provided  by  the  regulations. 

Art.  38.  When  the  goods  are  liable  to  diminution  of  weight 
during  transit,  the  board  of  management  may  stipulate  that  they 
shall  not  be  liable  for  this  loss  beyond  a  certain  proportion  to  be 
fixed  by  the  regulations. 

Art.  39.  If  the  unloading  is  carried  out  under  the  orders  of  the 
consignee,  the  board  of  management  may  stipulate  that  they  shall 
not  be  liable  either  for  accidents,  for  any  number  of  the  packages 
being  missing,  or  for  any  loss  in  weight  of  the  goods,  unless  the 
accident  or  loss  has  been  established  in  the  p/esence  of  both 
parties  at  the  time  of  unloading  or  of  delivery  of  the  wagon  to  the 
consignee. 

If  the  consignee  so  requires,  the  board  of  management  must 
proceed  to  such  checking  in  accordance  with  the  regulations. 

Art.  40.  In  the  cases  provided  for  in  Articles  37,  38  and  39, 
the  person  interested  shall  preserve  his  right  to  claim  damages  in 
accordance  with  the  common  law,  if  he  is  able  to  show  that  his  loss 
or  the  accident  did  not  arise  from  special  circumstances,  the 
consequences  of  which  the  company  was  entitled  to  shield 
itself  from. 

Art.  41.  The  consignor  may  at  the  time  when  the  goods  are 
handed  over  for  carriage,  put  a  value  upon  them  as  at  the  time  of 
their  delivery  to  the  consignee,  upon  paying  an  additional  sum 
proportionate  to  such  value. 

In  case  of  loss,  accident,  or  delay,  he  shall  have  the  right  from 
the  happening  of  such  event,  not  only  to  recover  the  ordinary 
damages  provided  for  by  Article  42,  but  further  damages  up  to 
the  amount  of  the  declared  value,  but  upon  condition  of  his  being 
able  to  prove  that  he  has  in  fact  sustained  such  damage. 

Art.  42.  In  default  of  such  additional  damage  being  fixed,  the 
company's  tariffs  and  regulations  may  limit  such  damages  : 

(1)  In  case  of  loss,  to  payment  of  the  value  of  the  goods  or 
luggage  at  the  market  price  thereof,  at  the  time  and  place  of 
consignment,  besides  customs  and  carriage  charges  paid  sub- 
sequently. 

(2)  In  case  of  damage,  to  payment  of  damages  in  the  manner 
above  indicated. 

(3)  In  case  of  delay,  to  repayment  of  the  whole  or  part  of  the 
charges  for  carriage.  If  the  delay  exceeds  the  time  provided  for 
in  the  regulations,  the  person  interested  shall  be  entitled  to  be 
compensated  in  the  same  manner  as  is  provided  for  in  the  case  of 
loss. 

Art.  43.  The  regulations  shall  make  provision  for  articles 
which  by  reason  of  their  great  value  need  not  be  accepted  for 
carriage,  except  under  special  conditions  restricting  liability,  as 
provided  in  this  present  title. 
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Art.  44.  The  board  of  management  shall  be  at  liberty  to  offer 
the  public  special  reduced  tariff  rates,  with  a  fixed  limit  of  liability 
ia  case  of  loss  or  damage. 

The  application  of  such  conditions  must  however  be  expressly 
or  tacitly  accepted  by  the  consignor. 

Art.  45.  In  spite  of  Articles  42,  43  and  44,  damages  shall  be 
governed  by  the  rules  of  the  common  law  in  every  case  in  which 
the  damage  is  occasioned  by  fraud,  or  by  some  fault  attributable 
to  the  board  of  management  or  its  agents. 

Art.  46.  The  consignor  or  consignee  shall  be  entitled  when 
lost  goods  have  been  found,  to  claim  the  delivery  over  of  them 
upon  returning  any  sum  which  may  have  been  paid  for  their  loss, 
less  a  deduction  of  a  certain  sum  as  damages  for  delay.  He  shall 
lose  this  right  if  he  fails  to  claim  the  goods  within  fifteen  days  after 
he  has  received  notice  from  the  company  that  they  have  been 
found,  offering  them  to  him. 

Additional  Article.  —  The  following  Articles  are  repealed 
(1)  Articles  96  to  108  of  the  Commercial  Code  ;  (2)  The  Royal 
Decree  of  24th  November,  1829,  providing  for  the  public  service 
and  for  carriage  by  land.  The  Government  shall  be  at  liberty  to 
subject  businesses  connected  with  carriage  of  passengers,  of  goods 
byroad  and  by  rail,  to  such  regulations  as  it  may  consider  necessary 
to  secure  the  keeping  of  proper  order  and  the  safety  of  passengers. 


TITLE  VIII. 

As  TO  Bills  op  Exchange  and  Notes  payable 
TO  Order. 

Laiu  of  20th  May,  1872. 

SECTION  I. 

As  to  Bills  of  Exchange  or  Drafts  to  Order. 

§  1.— -AS  to  the  form  of  the  bill  of  exchange  or  draft 
to  order. 

Art.  1  (110).  The  bill  of  exchange  or  draft  to  order  must  be 
dated.     It  must  set  forth  : 

The  sum  to  be  paid. 

The  name  of  the  person  liable  to  pay. 

The  date  and  place  of  payment. 

The  name  of  the  person  to  whose  order  it  is  drawn,  whether  he 
be  a  third  person  or  the  drawer  himself. 

It  shall  state  whether  it  is  a  first,  second,  third,  or  fourth  of 
exchange. 
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Art.  2.  If  a  bill  of  exchange  does  not  set  out  the  date  of  pay- 
ment, it  shall  be  payable  at  sight ;  if  it  does  not  set  out  the  place, 
it  shall  be  payable  at  the  residence  of  the  drawee. 

Art.  3  (114).  Bills  of  exchange  signed  by  minors  who  are  not 
traders,  shall  be  invalid  so  far  as  they  are  concerned,  the  rights  of 
other  parties  being  preserved  in  accordance  with  Article  1812  of 
the  Civil  Code. 

§  2. — AS   TO    MAKING    PROVISION    FOR   PAYMENT. 

Art.  4  (115).  Pro\'i8ion  for  payment  must  be  made  b}*  the 
drawer,  or  if  the  draft  is  drawn  for  another's  benefit,  bj'  the 
person  directing,  or  the  giver  of  the  order. 

Art.  5  (126).  Provision  for  payment  shall  be  taken  to  be  made 
when,  on  the  bill's  due  date,  the  person  upon  whom  it  is  draiini  is 
indebted  to  the  drawer  or  to  the  person  for  whose  account  it  is 
drawn,  in  a  sum  at  least  equal  to  the  total  amount  of  the  bill. 

Art.  6.  The  holder  has,  with  regard  to  the  creditors  of  the 
drawer,  an  exclusive  right  to  the  sum  provided  in  the  hands  of  the 
drawee  at  the  time  when  the  draft  is  payable,  without  prejudice  to 
the  application  of  Article  445  of  this  Code. 

If  several  drafts  have  been  drawn  by  the  same  drawer  upon  the 
same  drawee,  and  there  is  an  insufficient  sum  to  meet  all  of  them 
in  the  hands  of  the  drawee,  they  shall  be  paid  in  manner  following : 

If  the  amount  provided  is  a  fixed  and  ascertained  sum — 

The  bills  to  meet  which  it  has  been  specially  provided  shall  be 
met  before  all  the  others,  without  prejudice,  however,  to  the  rights 
which  prior  acceptances  may  have  conferred  upon  the  drawee. 

If  provision  for  payment  is  made  otherwise  than  in  money. 

In  default  of  rights  of  priority,  bills  accepted  shall  be  paid 
before  those  which  are  not  accepted. 

In  case  of  competition  between  several  accepted  or  several  non- 
accepted  bills,  the  same  shall  be  paid  at  so  much  in  the  pound  (au 
more  le  franc). 

All  the  above  is  without  prejudice  in  case  of  acceptance  to  the 
personal  liability  of  the  drawee  whose  affairs  have  not  passed  into 
insolvency. 

§  3. — AS   TO   ACCEPTANCE. 

Art.  7  (118).  The  drawer  and  endorsers  of  a  bill  of  exchange 
are  jointly  and  severally  bound  as  guarantors  to  warrant  the 
acceptance  and  payment  of  the  bill  at  maturity. 

Art.  8.  Between  traders,  and  in  respect  of  trading  debts,  the 
creditor  shall  have  the  right  in  the  absence  of  an  agreement  to  the 
contrary,  to  draw  upon  his  debtor  a  bill  of  exchange  for  a  sum  not 
exceeding  the  total  of  the  debt,  and  the  drawee  shall  be  bound  to 
accept  the  same. 
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When  the  amount  of  the  bill  exceeds  that  of  the  debt,  the 
drawee  is  only  bound  to  accept  the  bill  for  an  amount  equal  to 
that  which  he  owes. 

Art.  9  (119).  The  refusal  of  acceptance  shall  be  proved  by 
a  certificate  denominated  **  Protest  on  account  of  non-acceptance." 

Art.  10  (120).  Upon  receipt  of  notice  of  protest  on  account  of 
non-acceptance,  the  endorsers  and  the  drawers  are  respectively 
bound  to  give  security  to  insure  payment  of  the  bill  at  maturity, 
or  to  effectively  provide  for  repayment  of  the  amount  involved, 
with  the  expenses  of  protest  and  of  re-exchange. 
•      The  same  rules  shall  apply  to  an  acceptor  for  honour. 

Such  security  is  joint  and  several,  but  only  guarantees  the 
obligations  of  the  persons  furnishing  it. 

Art.  11  (121).  The  person  who  accepts  a  bill  of  exchange 
thereby  assumes  liability  to  pay  the  amount  thereof.  The  acceptor 
shall  not  be  entitled  to  be  relieved  from  his  liability  even  although 
the  drawer  may  have  failed  in  performing  his  part  of  the  bargain 
before  acceptance.  The  drawee  may,  if  he  has  not  ceased  to  be 
entitled  i«o  to  do,  cancel  his  acceptance  by  striking  the  same  out,  if 
he  does  so  within  the  twenty-four  hours  given  him  by  Article  16 
hereof.  If  the  drawee  does  not  notify  the  cancellation  to  the 
holder  within  the  time  above  referred  to,  the  cancellation  shall  be 
void. 

Art.  12  (122).  The  acceptance  must  be  written  upon  the  bill  of 
exchange.  The  same  is  expressed  by  the  word  **  accepted,"  or  by 
other  words  of  equal  force  and  effect. 

The  signature  of  the  drawee  alone  is  a  sufficient  acceptance. 

K  the  signature  has  before  it  qualifying  statements,  it  shall 
still  be  good  as  an  acceptance,  unless  such  statements  show  a  clear 
intention  not  to  accept. 

Art.  13  (123).  An  acceptance  made  payable  at  a  place  other 
than  the  residence  of  the  acceptor  shall  show  the  place  of  payment 
or  where  presentation  is  to  be  made. 

Art.  14.  Such  acceptance  shall  be  demanded  at  the  place  of 
residence  of  the  drawee. 

Art.  15  (124).  The  acceptance  cannot  be  conditional,  but  the 
amoimt  for  which  it  is  given  may  be  limited  to  a  sum  less  than 
that  for  which  the  bill  is  drawn. 

In  this  case  the  holder  must  have  the  bill  protested  so  far  as  the 
balance  is  concerned. 

Art.  16  (125).  A  bill  of  exchange  must  be  accepted  on  presen- 
tation or  at  latest  within  twenty-four  hours  thereof. 

After  twenty-four  hours  from  the  time  of  presentation  for 
acceptance,  if  is  not  returned  either  accepted  or  unaccepted,  the 
person  retaining  it  shall  be  liable  in  damages  to  the  holder. 


Digitized  by 


Google 


422  Commercial  Code  (Translation). 


§  4. — AA   TO   ACCEPTANCE    FOR    HONOUR   (PAR   INTERVENTION). 

Art.  17  (126).  At  the  time  of  protest  for  non-acceptance,  the 
draft  may  be  accepted  by  a  third  person  intervening  for  the  drawer 
or  for  one  of  the  endorsers. 

Acceptance  by  a  third  person  intervening  may  be  effected  in  the 
same  manner  as  the  acceptance  by  the  drawee,  and  the  fact  of  its 
having  been  done  shall  be  mentioned  in  the  certificate  of  protest 
or  at  the  end  thereof. 

Art.  18  (127).  The  person  intervening  shall  give  notice  forth- 
with thereof  to  the  person  on  whose  behalf  he  has  intervened. 

Art,  19  (128).  The  holder  of  the  draft  shall  retain  all  his 
rights  against  the  drawer  and  the  endorsers  arising  from  the 
failure  of  the  drawee  to  accept  the  draft  in  spite  of  all  acceptances 
by  intervention  (for  honoar). 


§  5. — AS   TO    MATURITY. 

Art.  20  (129).  A  bill  may  be  drawn  at  sight — 
At  one  or  more  days  "j 

At  one  or  more  months      y  from  sight  or  from  its  date. 
At  one  or  more  usances     J 
At  a  fixed  or  determined  day. 
At  a  fair. 

Art.  21  (130).  A  sight  draft  is  payable  upon  presentation. 

Art.  22  (130).  If  the  draft  is  drawn  at— 
One  or  more  days  \ 

One  or  more  months  V  from  sight 

Or  one  or  more  usances    J 

the  date  of  maturity  is  fixed  either  by  the  date  of  acceptance,  by 
that  of  the  protest  for  failure  of  acceptance,  or  finally  by  the  date 
of  the  countersignature  appended  to  the  draft  by  the  drawee. 

If  the  drawee  refuses  to  date  his  acceptance,  or  upon  failure  of 
acceptance  to  append  thereto  a  dated  countersignature,  the  holder 
shall  be  at  liberty  to  prove  presentation  by  a  bailiff's  certificate, 
the  date  of  which  will  be  that  from  which  its  maturity  is  to  be 
calculated. 

The  expenses  incident  to  obtaining  this  certificate  shall  be 
borne  by  the  drawee  if  the  same  have  been  caused  by  his  refusal. 
Failing  such  certificate,  and  when  the  drawee  has  failed  to  dat« 
his  signature  or  countersignature,  the  date  of  maturity  shall  be 
calculated  from  the  last  day  on  which  the  draft  might  have  been 
presented. 

Art.  23  (132).  An  usance  is  a  period  of  thirty  days  running 
from  the  day  following  that  of  the  date  of  the  draft. 
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A  bill  drawn  at  one  or  two  months  from  its  date  is  payable  on 
the  date  which,  in  the  month  in  which  it  matures,  corresponds 
with  the  day  ou  which  it  was  drawn. 

If  this  latter  date  is  non-existent,  the  bill  is  payable  on  the  last 
day  of  the  month  of  its  maturity. 

Akt.  24  (133).  A  bill  payable  at  a  particular  fair  reaches 
maturity  the  day  before  that  on  which  the  fair  closes,  or  on  the 
day  of  the  fair  if  it  only  lasts  one  day. 

Abt.  25  (134).  If  a  bill  falls  due  on  a  legal  public  holiday,  it 
becomes  payable  on  the  working  day  immediately  preceding  such 
holiday. 

§  6. — AS   TO    ENDORSEMENT. 

Art.  26.  (136).  Property  in  a  bill  of  exchange  is  transferred  by 
means  of  endorsement  even  after  maturity  with  any  securities 
which  may  attach  thereto.  Provided  nevertheless  that  if  the 
endorsement  is  subsequent  to  maturity,  the  drawee  shall  be  at 
liberty  to  plead  against  the  transferee  all  defences  which  were 
open  to  him  against  the  owner  of  the  bill  at  the  time  when  it 
fell  due. 

If  the  security  has  been  given  for  the  purpose  of  guaranteeing 
an  open  credit  (running  account),  the  holders  of  securities  brought 
into  existence  or  negotiated  owing  to  the  granting  of  such  open 
credit  shall  not  be  at  liberty  to  avail  themselves  thereof  beyond 
the  total  amount  6f  such  account. 

Art.  27  (137).  The  endorsement  shall  be  dated. 

It  shall  set  forth  the  name  of  the  person  to  whose  order  it  is 
transferred. 

Provided,  nevertheless,  that  an  endorsement  made  by  means  of 
a  simple  signature  written  on  the  back  of  the  document  shall 
be  valid. 

Every  holder  of  a  bill  of  exchange  shall,  except  in  case  of 
fraud,  fill  up  any  blank  endorsement  which  he  may  find  upon  it. 
He  also  has  the  right  himself  to  endorse  it  without  having 
as  a  preliminary  thereto  filled  up  any  blank  which  he  may  have 
found  upon  it. 

Art.  28.  If  the  draft  has  been  endorsed  for  the  benefit  of  the 
drawer  by  a  prior  endorser,  or  even  by  the  acceptor,  and  if  it  has 
been  duly  endorsed  by  them  before  maturity,  all  the  endorsers, 
nevertheless,  remain  liable  to  the  holder. 

Art.  29.  The  endorsement  shall  be  conclusive  evidence  of 
the  date  thereof  until  proof  to  the  contrary. 

Antedating  drafts  is  forbidden  under  penalty  of  the  person  so 
doing  being  guilty  of  forgery. 

If  the  endorsement  is  not  dated,  the  holder  must,  in  the  event 
of  dispute,  prove  its  date. 
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§  7. — AS   TO   JOINT   AND   SEVERAL   LIABILITY. 

Art.  30  (140).  All  persons  who  have  signed,  accepted,  or 
endorsed  a  bill  of  exchange,  shall  be  held  jointly  and  severally 
liable  to  the  holder. 

§  8. — AS  TO  UNDERWRITING  LIABILITY  ON  A  BILL  (DE  l'AVAL). 

Art.  31  (141).  Payment  of  a  bill  of  exchange  may  be 
guaranteed  independently  both  of  acceptance  and  endorsement,  by 
being  underwritten. 

Art.  32  (142).  This  guarantee  is  given  by  a  third  person  either 
upon  the  draft  itself  or  by  a  separate  document. 

The  underwriter  is  jointly  and  severally  bound  with  the  drawer 
and  endorsers  in  the  absence  of  agreement  to  the  contrary  between 
the  parties. 

§  9. — AS   TO   PAYMENT. 

Art.  33  (143).  A  bill  of  exchange  must  be  paid  in  the  coinage 
referred  to  in  it. 

If  it  is  drawn  in  a  foreign  coinage,  payment  may  be  made  in 
the  national  coinage  at  the  rate  of  exchange  of  the  day  of  its 
maturity,  or  at  a  rate  fixed  by  the  draft  itself,  unless,  indeed,  the 
drawer  has  stipulated  for  payment  in  foreign  money. 

Art.  34  (144).  A  person  paying  a  bill  of  exchange  before 
maturity  incurs  the  risk  of  the  validity  of  such  payment. 

Art.  35  (145).  A  person  paying  a  bill  at  maturity  and  without 
opposition  shall  be  validly  released  from  liability. 

Art.  36  (146).  The  holder  of  a  bill  of  exchange  cannot  be 
compelled  to  accept  payment  thereof  before  its  maturity. 

Art.  37  (147).  Payment  made  upon  a  second,  thin),  fourth,  etc., 
of  exchange  is  valid. 

Art.  38  (148).  A  person  who  pays  upon  a  second,  third, 
fourth,  etc.,  of  exchange  without  withdrawing  from  circulation 
the  one  upon  which  his  acceptance  is  written,  does  not  relieve 
himself  from  liability  to  a  third  person  who  is  the  holder  of  such 
draft  bearing  his  acceptance. 

Art.  39  (149).  Opposition  to  payment  shall  not  be  allowed 
except  in  the  case  of  loss  of  the  instrument,  of  the  insolvency  of 
the  holder  or  of  his  incapacity  to  give  a  valid  discharge. 

Art.  40  (150).  In  case  of  the  loss  of  an  unaccepted  draft,  the 
person  to  whom  it  belongs  may  pursue  his  remedies  upon  a  second, 
third,  fourth,  etc.,  of  exchange. 

Art.  41  (151).  If  the  lost  draft  bears  the  acceptance,  payment 
thereof  cannot  be  demanded  upon  a  second,  third,  fourth,  etc.,  of 
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exchange  except  under  an   order  of  the  President  of  the  Com- 
mercial Court  and  upon  giving  security. 

Art.  42.  If  a  person  who  has  lost  a  bill  of  exchange,  whether 
it  be  accepted  or  not,  is  unable  to  present  the  second,  third, 
fourth,  etc.,  of  exchange,  he  shall  be  at  liberty  to  demand  payment 
of  the  lost  instrument,  and  to  obtain  the  same  under  an  order  of 
the  President  of  the  Commercial  Court  upon  proving  his  title  and 
giving  security. 

Art.  43  (153).  In  case  of  refusal  to  pay,  the  owner  of  the  draft 
which  has  been  lost  shall  be  entitled  to  preserve  all  his  rights  by 
means  of  a  certificate  of  protest.  This  certificate  must  be  served 
at  latest  within  two  days  of  the  maturity  of  the  lost  draft. 
It  must  be  served  upon  the  drawer  and  the  endorsers  in  the 
manner  and  within  the  times  hereinafter  prescribed  for  service  of 
a  protest.  In  order  that  the  certificate  be  validly  served,  it  is  not 
necessary  that  it  should  be  preceded  by  a  judicial  order  or  by 
deposit  of  security. 

Art.  44  (164).  The  owner  of  a  draft  which  has  been  mislaid 
should,  in  order  to  get  the  second  of  exchange  into  his  possession, 
apply  to  his  immediate  endorser,  who  must  lend  him  his  name  and 
his  aid,  for  the  purpose  of  setting  up  his  rights  against  the  next 
earlier  endorser,  and  so  on  from  later  to  earlier  endorsers  back  to 
the  drawer  of  the  bill. 

After  the  drawer  has  given  up  the  second,  each  endorser  of  the 
first  shall  be  required  to  add  his  endorsement  thereto. 

The  owner  of  the  mislaid  draft  shall  pay  all  expenses. 

Art.  45  (155).  The  liability  upon  the  security  referred  to  in 
Articles  41  and  42  hereof,  shall  cease  at  the  end  of  three  years,  if 
during  such  time  no  claim  is  made  or  legal  proceedings  are  taken. 

Art.  46(156).  Payments  made  on  account  of  a  bill  of  exchange 
discharge  the  drawers  and  endorsers  thereof  to  the  extent  of  the 
amount  paid. 

The  holder  must  have  the  draft  protested  to  the  extent  of  the 
unpaid  balance  without  being  entitled  to  refuse  the  partial  pay- 
ment which  is  offered  to  him. 

Art.  47.  The  drawee  who  has  paid  a  forged  bill  shall  not  be 
entitled  to  claim  repayment  from  a  bo7i(i  fde  holder. 

If  he  has  accepted  the  bill,  he  is  bound  to  pay  to  a  bond  fide 
holder,  always  reserving  any  rights  which  he  may  have  against 
others.  He  shall  be  at  liberty  to  claim  from  the  holder,  and  from 
each  endorser,  particulars  of  the  person  from  whom  the  bill  was 
obtained,  and  proof  of  the  genuineness  of  the  signature.  The 
holder  who  discovers  that  the  bill  is  a  forgery  is  entitled  to  the 
same  rights. 

Art.  48  (157).  The  Judges  shall  not  be  entitled  to  enlarge  the 
time  for  payment  of  bills  of  exchange. 
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§  10. — AS   TO    PAYMENT    FOK    HONOUR    (PAR    INTERVENTION). 

Art.  49  (158).  A  protested  bill  of  exchange  may  be  paid  by 
any  person  intervening  for  the  purpose  for  the  drawer  or  any  one 
of  the  endorsers.  The  intervention  and  the  payment  shall  be 
stated  in  the  certificate  of  protest  or  at  the  foot  thereof. 

Art.  50  (159).  The  person  paying  a  bill  of  exchange  for  honour 
(par  intervention),  stands  in  the  shoes  of  the  holder,  and  is  bound 
by  all  the  obligations  attaching  to  him. 

If  the  payment  for  honour  is  made  for  the  drawer*s  benefit,  all 
the  endorsers  are  released. 

If  it  is  made  on  behalf  of  an  endorser,  all  subsequent  endorsers 
are  thereby  released. 

In  the  event  of  competition  between  two  or  more  persons  to 
pay  a  bill  of  exchange  for  honour  (par  intervention),  the  person 
whose  payment  will  liberate  most  of  the  parties  liable  upon  the 
bill  shall  be  preferred. 

If  the  drawee  who  has  not  accepted  consents  to  pay  the  draft 
for  one  of  the  parties  interested,  he  shall  have  the  preference  over 
all  other  persons  desiring  to  pay  for  the  honour  of  such  party. 


§  11. — AS   TO   THE    rights   AND    LIABILITIES   OF   THE    HOLDER. 

Art.  51  (160).  The  holder  of  a  bill  of  exchange  drawn  in  con- 
tinental Europe  or  in  the  islands  thereof,  and  pajrable  in  Belgium 
either  at  sight  or  at  one  or  more  days,  months,  or  usances  from  sight, 
must  demand  payment,  acceptance,  or  countersignature  (le  visa) 
thereof  within  three  months  of  its  date,  under  penalty  of  losing 
his  rights  against  the  endorsers  and  even  the  drawer  if  the  last- 
named  has  made  provision  therefor.  This  time  is  extended  to 
four  months  for  bills  drawn  on  Belgium  from  the  States  of  the 
African  and  Asiatic  coasts  of  the  Mediterranean,  and  of  the  Asiatic 
coast  of  the  Black  Sea.  The  time  is  six  months  for  bills  drawn 
on  Belgium  in  African  States  beyond  the  Cape  of  Good  Hope, 
and  in  American  States  beyond  Cape  Horn.  The  time  is  one  year 
for  bills  drawn  on  Belgium  in  all  other  parts  of  the  world.  The 
same  times  of  maturity  shall  rule  in  cases  relating  to  rights  of 
action  to  be  exercised  in  Belgium  against  the  holder  of  a  sight 
draft,  or  at  one  or  more  days,  months,  or  usances  from  sight  drawn 
in  Belgium  and  payable  in  foreign  countries  which  do  not  require 
the  payment,  acceptance,  or  countersignature  within  the  times 
above  prescribed  for  each  of  the  respective  regions.  The  times 
above  limited  shall  be  doubled  in  case  of  naval  war  for  countries 
beyond  the  sea.  These  provisions  are,  however,  without  prejudice 
to  any  agreement  to  the  contrary  which  may  be  entered  into 
between  the  holder,  the  drawer,  and  even  the  endorsers. 

Art.  52  (161).  The  holder  of  a  bill  must  demand  payment 
thereof  on  its  due  date. 
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Art.  53  (162).  The  refusal  to  pay  must  be  established  at  latest 
the  second  day  after  the  due  date  by  a  document  which  is  called 
"  Protest  on  default  of  payment." 

Legal  holidays  are  not  counted  in  this  time. 

Art.  54  (163).  The  holder  is  not  relieved  from  the  necessity 
of  protesting  the  bill  either  for  non-acceptance  or  non-payment 
either  by  reason  of  the  death  or  insolvency  of  the  person  upon 
whom  the  bill  of  exchange  is  drawn. 

In  the  event  of  the  insolvency  of  the  acceptor  before  the 
maturity  of  the  bill,  the  holder  may  cause  it  to  be  protested,  and 
exercise  his  rights  under  it. 

Art.  55  (164).  The  holder  of  a  bill  of  exchange  which  is  pro- 
tested for  non-payment  may  resort  to  his  rights  under  his 
guarantee — 

Either  individually  against  the  drawer  and  each  of  the 
endorsers  ; 

Or  collectively  against  the  endorsers  and  the  drawer. 

The  same  right  is  given  to  each  endorser  so  far  as  regards  the 
drawer  and  each  of  the  endorsers  prior  to  himself. 

Art.  56  (165).  If  the  holder  avails  himself  of  his  rights  in- 
dividually against  the  person  from  whom  he  acquired  the  bill  he 
shall,  if  such  person  resides  within  a  distance  of  five  myriametres, 
serve  him  with  notice  to  attend  and  hear  judgment  upon  the 
matter  within  fifteen  days  after  the  date  of  the  protest. 

The  writ  of  summons  shall  recite  the  giving  of  the  protest. 

The  time  limit  in  the  case  of  a  person  from  whom  the  bill  has 
been  acquired,  who  resides  more  than  five  myriametres  from  the 
place  where  the  bill  is  payable,  shall  be  increased  by  one  day  for 
each  additional  five  myriametres.  Fractions  of  less  than  four 
myriametres  shall  not  be  taken  into  account  ;  fractions  of  four 
myriametres  and  over  shall  enlarge  the  time  by  one  day. 

Art.  57  (166).  Bills  of  exchange  drawn  in  Belgium  and  payable 
in  Europe  outside  Belgian  territory  being  protested,  the  drawers 
and  endorsers  residing  in  Belgium  shall  be  sued  within  the  times 
following  : 

One  month  for  those  which  are  payable  in  England,  and  in 
States  adjoining  Belgium  ;  two  months  for  those  which  are 
payable  in  other  States,  whether  of  Europe  or  of  the  African 
or  Asiatic  coasts  of  the  Mediterranean,  and  of  the  Asiatic  coast 
of  the  Black  Sea  ;  five  months  for  those  which  are  payable  out 
of  Europe  beyond  the  Straits  of  Malacca  and  of  the  Sound,  and 
beyond  Cape  Horn.  The  above  periods  shall  be  doubled  for 
countries  beyond  the  seas  in  case  of  a  naval  war. 

Art.  58  (157).  If  the  holder  pursues  his  remedies  collectively 
against  the  endorsers  and  the  drawer,  he  shall  have  the  benefit  so 
far  as  each  of  them  is  concerned  of  the  times  given  by  the 
preceding  Articles  hereof. 
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Each  of  the  endorsers  shall  be  entitled  to  the  same  rights  to  be 
exercised  individually  or  collectively  within  the  same  periods. 
With  regard  to  the  last-named  the  times  shall  run  from  the  day 
after  the  date  of  the  service  of  the  writ  of  summons,  or  from 
the  day  following  the  date  of  repayment. 

Art.  59  (168).  After  the  expiry  of  the  times  above  referred  to. 

For  presentation  of  a  sight  draft  or  of  one  payable  at  so  many 
days,  weeks,  or  usances  after  sight. 

For  a  protest  in  default  of  payment. 

For  putting  into  force  a  claim  under  a  guarantee. 

The  holder  of  a  bill  of  exchange  loses  all  his  rights  against 
endorsers. 

Agreements  to  the  contrary,  however,  in  individual  cases  shall 
be  given  effect  to. 

A  clause  providing  for  the  return  of  the  money  without  expense 
(retour  sans  frais)  inserted  in  the  document  by  the  drawer 
absolves  the  holder  from  the  necessity  of  having  the  draft  pro- 
tested, and  of  commencing  the  action  for  indemnity  with  notice 
of  the  protest  (Faction  r^cursoire)  within  fifteen  days.  Provided, 
nevertheless,  that  the  holder  is  bound  within  the  fifteen  days 
following  the  due  date  to  give  notice  of  the  non-payment  of  the 
draft  to  all  persons  against  whom  he  desires  to  preserve  his  rights 
of  action,  and  the  last-named  are  under  the  same  obligations 
towards  their  guarantors  within  fifteen  days  of  receipt  by  them 
of  the  notice. 

The  clause  providing  for  the  return  of  the  money  without 
expense  (retour  sans  frais)  emanating  from  an  endorser  takes 
effect  so  far  as  such  endorser  and  all  subsequent  endorsers  are 
concerned. 

Art.  60  (169).  The  endorsers  are  also  released  from  all  liability 
in  respect  of  actions  on  guarantees  against  the  persons  from  whom 
they  acquired  their  interests  after  the  expiry  of  the  times  above 
set  out,  each  one  so  far  as  it  affects  him. 

Art.  61  (170).  The  same  release  shall  take  effect  so  far  as  the 
holder  and  the  endorsers  are  concerned  with  regard  to  the  drawer 
himself  if  the  latter  is  able  to  prove  that  he  had  made  provision 
for  payment  on  the  due  date  of  the  bill. 

The  holder  under  these  circumstances  will  only  retain  his  right 
of  action  against  the  person  upon  whom  the  bill  was  drawn. 

Art.  62  (171).  The  effects  of  the  release  from  liability  pro- 
vided by  the  last  three  preceding  Articles  shall  cease  so  far  as  the 
rights  of  the  holder  against  the  drawer,  or  so  far  as  the  endorsers 
ai'e  concerned,  after  the  expiration  of  the  time  fixed  for  protest, 
the  service  of  the  protest  or  the  summons,  as  a  receipt  on  account 
as  compensation  or  otherwise  of  the  money  intended  for  payment 
of  the  draft. 

Art.  63  (172).  Apart  from  the  requirements  provided  in  actions 
on  guarantees,  the  holder  of  a  bill  of  exchange  which  has  been 
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protested  for  default  of  payment  shall  be  at  liberty,  on  obtaining 
leave  so  to  do  from  the  President  of  the  Commercial  Court,  to 
levy  execution  upon  the  goods  and  chattels  of  the  drawers, 
acceptors,  and  endorsers  by  way  of  security. 

§     12. — AS     TO     PROTESTS. 

Law  of  lOtk  July,  1877, 

Art.  1.  Protests  for  default  in  payment  or  acceptance  shall  be 
made  through  bailiffs. 

In  communes  in  which  there  is  no  resident  bailiff,  and  when 
bailiffs  living  therein  are  prevented  from  acting,  agents  to  be 
appointed  by  the  G-overnment  shall  make  the  necessary  protests 
in  respect  of  drafts  payable  through  the  post. 

Art.  2.  Protest  must  be  made  : 

At  the  address  given  in  the  document,  and  in  default  of  this 
being  set  out,  at  the  residence  of  the  person  by  whom  the  draft  is 
payable,  or  at  his  last  known  place  of  residence  in  the  commune. 

At  the  residence  of  the  persons  set  out  in  the  draft  either  by 
the  drawer  or  the  endorsers  in  case  of  need. 

At  the  residence  of  the  person  who  has  accepted  for  honour. 

In  case  a  false  address  is  inserted  in  the  draft  the  certificate 
shall  set  forth,  in  case  of  need,  that  the  debtor  has  not  been  found 
within  the  commune. 

Art.  3.  The  particulars  of  the  certificate  of  protest  are  to  be 
entered  on  the  date  on  which  the  same  is  made  on  the  counterfoil 
thereof  in  the  register  book  from  which  it  is  taken,  and  the 
certificate  itself  shall  be  annexed  to  the  protested  draft.  The  post- 
office  official  or  the  bailiff  who  prepares  the  certificate  of  protest 
shall  leave  at  the  place  where  the  same  is  made  out  a  ticket,  which 
shall  be  exempt  from  stamp  duty,  setting  out  the  name  and  place 
of  residence  of  the  holder  who  required  the  protest  to  be  made, 
the  name  of  the  bailiff  or  other  person  serving  the  same,  and  the 
particulars  of  the  draft  protested.  If  no  person  is  to  be  found  at 
the  address  at  which  the  protest  has  to  be  served,  the  certificate 
shall  so  state,  and  the  ticket  above  referred  to  need  not  be  left. 

Art.  4.  The  protest  certificate  shall  set  forth  : 

The  amount  of  the  draft. 

Its  due  date. 

The  presence  or  absence  of  the  person  liable  to  pay  it. 

The  reasons  for  the  refusal  to  pay  or  accept,  and  the  inability 
or  refusal  to  sign. 

The  acceptance  or  payment  for  honour. 

The  Christian  and  surnames  of  the  person  with  whom  the  above- 
mentioned  ticket  is  left. 

The  fees  and  charges  payable. 
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The  counterfoil  of  the  protest  shall  set  out  the  same  par- 
ticulars as  the  annexed  protest  itself ,  and  in  addition  thereto  the 
number  of  the  draft  and  the  name  of  the  person  who  sent  it. 

Art.  5.  Protests  for  default  of  acceptance  or  payment  can 
have  substituted  for  them,  if  the  holder  consents  thereto,  a  de- 
claration setting  forth  the  refusal  of  the  person  called  upon  to 
accept  or  to  pay. 

The  declaration  of  the  refusal  to  pay  must  be  made  at  latest 
the  day  before  the  last  day  on  which  the  protest  could  have  bee  a 
made. 

Art.  6.  The  declarations  referred  to  in  the  last  preceding  Article 
may  be  made  either  by  being  written  upon  the  draft  or  by  way  of 
separate  document. 

They  must  be  signed  and  dated  by  the  person  called  upon  to 
accept  or  to  pay. 

They  must  be  registered  within  four  days  of  their  date. 

The  formality  of  registration  shall  only  be  necessary  in  case  the 
declaration  is  made  by  a  separate  instrument. 

Art.  7.  Declarations  made  by  separate  instrument  must  recite 
the  particulars  of  the  draft  presented  either  for  acceptance  or 
payment. 

Art.  8.  Acceptance  or  payment  for  honour  can  be  proved  in 
the  manner  provided  by  Articles  6  and  7. 

Art.  9.  The  detachable  leaves  of  books  of  protests  shall  be 
stamped  with  45  centimes  and  numbered  in  print. 

The  bailiff  shall  as  a  preliminary  have  the  counterfoils  initialled 
by  a  member  of  the  Commercial  Court  of  the  place  where  the 
same  is  issued  to  him.  The  initials  may  have  substituted  for  them 
a  stamp  authorised  by  such  Court.  The  counterfoils  shall  be 
produced  for  the  inspection  of  the  persons  before  mentioned  upon 
demand.  The  counterfoils  of  the  detachable  leaf  books  of  Post 
Office  agents  shall  be  initialled  or  stamped  by  such  persons  as  may 
be  appointed  for  the  purpose  by  the  Minister  of  Public  Works. 

Art.  10.  Books  of  detachable  forms  of  protests  shall  only  be 
issued  by  the  stamp  authorities. 

The  price  and  form  of  these  books  shall  be  settled  by  Royal 
decree. 

Art.  11.  The  fees  payable  to  Post  Office  agents  shall  not  exceed 
1  franc  50  centimes  per  protest.  The  bailiff's  fees  shall  be  2  francs 
for  an  ordinary  protest  at  one  single  address.  If  protest  has  to 
be  made  at  more  than  one  address,  only  one  franc  additional  shall 
be  payable  in  respect  of  each  subsequent  address.  A  separate 
leaf  from  the  book  shall  be  used  at  each  address  where  protest  is 
made. 

Art.  12.  Protest  notes  must  be  registered  within  four  days. 
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Art.  13.  The  fees  for  registration  of  these  notes  is  fixed  as 
follows^  namely  : 

frs. 

Drafts  for  less  than  500  francs 0  50 

Between  500  and  2,000  francs 10 

,,      2,000  and  10,000  francs        -         -         -         -  2     0 

10,000  francs  and  upwards 3     0 

Payment  shall  be  made  for  each  leaf  used. 

The  same  fees  are  payable  in  respect  of  declarations.  When 
the  same  are  written  upon  unstamped  paper,  they  are  liable  to 
extraordinary  stamping  or  to  production  for  stamping  within  the 
time  fixed  by  Article  6. 

Art.  14.  The  protest  need  not  be  included  in  the  return  made 
in  accordance  with  Article  443  of  the  Commercial  Code  (Law  of 
18th  April,  1851),  if  the  bailiif  or  the  Post  Office  agent  who 
prepared  the  protest  note  certifies  in  writing  to  the  receiver  of 
registrations  that  the  draft  has  been  paid.  This  certificate  may 
be  given  on  unstamped  paper,  and  shall  not  be  refused  to  a  debtor 
who  has  paid  the  draft. 

Art.  15.  The  Government  ttiay,  in  places  where  it  is  considered 
expedient  so  to  do  and  within  prescribed  limits  allow  bailiffs  and 
agents  to  depart,  so  far  as  protests  are  concerned,  from  strict 
compliance  with  the  rules  set  forth  in  Article  1037  of  the  Code  of 
Civil  Procedure. 

Art.  1(3.  This  present  Law  shall  come  into  force  on  the  Ist 
September,  1877. 

Art.  17.  From  the  same  date  the  following  shall  be  repealed  : 

(1)  The  Law  of  28th  March,  1870,  as  to  protests. 

(2)  §  12  of  the  First  Section  (Articles  64  to  71)  of  the  Law  of 
20th  May,  1872,  on  bills  of  exchange. 

(3)  Articles  4,  5,  6  and  7  and  §  1  of  Article  8  of  the  Law  of 
12th  May,  1876,  as  to  cashing  commercial  drafts  by  the  Post 
Office. 

§  13. — AS  to  re-exchange. 

Art.  72  (177).  Be-exchange  shall  be  carried  out  by  means  of 
retiring  the  draft. 

Art.  73  (178).  The  retiring  of  the  draft  means  the  drawing  of 
a  new  bill,  by  means  of  which  the  holder  pays  himself,  made  upon 
the  drawer  or  one  of  the  endorsers  for  the  principal  sum  secured 
by  the  protested  bill,  together  with  the  expenses  and  of  any 
additional  sum  for  commission  which  he  may  agree  to  pay. 

Art.  74  (179).  Be-exchange  shall  be  carried  out  by  agreement 
between  the  holder  or  one  of  the  endorsers  with  the  drawer, 
according  to  the  rate  of  exchange  in  force  between  the  place  where 
the  bill  was  payable  and  that  where  it  was  drawn. 
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In  no  circumstances  shall  the  drawer  be  liable  to  pay  at  a  higher 
rate  of  exchange.  It  shall  be  fixed,  so  far  as  regards  the 
rights  of  the  holder  and  any  one  of  the  endorsers,  by  taking  the 
rate  of  exchange  of  the  place  where  the  draft  was  payable  upon 
the  place  where  it  was  endorsed. 

And  finally  it  shall  be  regulated  so  far  as  the  rights  of  the 
endorsers  mter  se  are  concerned,  by  the  rate  of  exchange  ruling^ 
between  the  place  where  the  endorser  has  negotiated  the  original 
draft  and  the  place  where  it  has  been  negotiated  by  the  person  by 
whom  the  satisfaction  is  to  be  effected. 

Art.  75  (180).  The  retirement  shall  be  accompanied  by  an 
account  showing  the  transaction  (compte  de  retour). 

Art.  76  (181).  This  account  shall  set  out : 

The  principal  of  the  protested  draft,  costs  of  protests,  and  other 
legitimate  charges,  such  as  bank  commission,  l3rokerage,  stamps, 
and  postages. 

It  shall  set  forth  the  name  of  the  person  on  whose  behalf  the 
retirement  is  made,  and  the  rate  of  exchange  at  which  it  is 
negotiated. 

It  shall  be  certified  by  two  stockbrokers  ;  in  places  where  there 
are  no  stockbrokers,  it  shall  be  certified  by  two  traders. 

It  shall  be  accompanied  by  the  protested  bill  of  exchange  and 
by  the  protest  or  by  a  certified  copy  of  the  protest  note. 

In  case  the  retirement  is  made  on  behalf  of  one  of  the  endorsers, 
it  shall  be  accompanied  in  addition  by  a  certificate  setting  forth 
the  rate  of  exchange  at  the  place  where  the  draft  was  payable 
upon  the  place  where  it  was  drawn. 

Art.  77  (182).  Not  more  than  one  return  account  shall  be  made 
upon  a  single  bill  of  exchange. 

This  account  shall  be  paid  by  endorser  to  endorser  respectively, 
and  ultimately  by  the  drawer. 

Art.  78  (183).  Be-exchanges  shall  not  be  made  cumulative. 
Each  endorser  shall  only  be  at  liberty  to  avail  himself  of  one 
which  shall  apply  also  to  the  drawer. 

Art.  79  (184).  The  interest  payable  in  respect  of  the  principal 
sum  secured  by  the  bill  of  exchange,  which  has  been  protested  for 
default  of  payment,  accrues  as  from  the  date  of  the  protest. 

Art.  80  (185).  Interest  on  the  costs  of  protest,  re-exchange, 
and  other  legitimate  expenses  only  become  payable  as  from  the 
day  on  which  legal  proceedings  were  taken. 

Art.  81  (186).  Be-exchange  shall  not  be  enforceable  unless  the 
return  account  (compte  de  retour)  is  accompanied  by  the  stock- 
brokers* or  traders'  certificates  prescribed  by  Article  76. 

§  14. — ^AS  TO  prescription  (barring  of  remedies). 

Art.  82  (189).  All  rights  of  action  relating  to  bills  of  exchange 
are  barred  after  five  years,  commencing  from  two  days  before  the 
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due  date,  or  from  the  date  of  the  last  judicial  proceeding  if  there 
has  been  no  judgment  decreeing  payment,  or  if  the  debt  has  not 
been  recognised  by  a  separate  document. 

Provided,  nevertheless,  that  the  alleged  debtors  shall  be  obliged, 
if  they  are  called  upon  so  to  do,  to  declare  on  oath  that  they  are 
no  longer  liable  to  pay,  and  their  widows,  personal  representatives 
(h^ritiers),  or  assigns  that  they  bond  fide  believe  that  there  is 
nothing  due. 

Prescription  so  far  as  regards  sight  drafts  or  drafts  payable  at  a 
certain  time  after  sight,  the  maturity  of  which  has  not  been  fixed 
by  presentation,  commences  from  the  expiration  of  the  time  fixed 
by  Article  51  for  presentation  to  the  drawee. 


SECTION  II. 

As  TO  Notes  to  Order  (Promissory  Notes). 

Art.  83.  All  the  provisions  with  reference  to  bills  of  exchange 
and  relating  to  : 

Maturity ; 

Endorsement ; 

Joint  and  several  liability  ; 

Underwriting  of  liability  (I'aval)  ; 

Payment  for  honour  (par  intervention)  ; 

Protest  : 

The  rights  and  liabilities  of  the  holder  ; 

Be-exchange  and  interest  ;  and 

Prescription  (barring  of  remedies), 
are  applicable  to  notes  payable  to  order. 

Art.  84.  Notes  to  order  must  be  dated  and  must  state  : 
The  sum  to  be  paid  ; 

The  name  of  the  person  to  whose  order  it  is  drawn  ; 
The  date  at  which  payment  is  to  be  made. 

In  default  of  a  statement  as  to  the  date  of  payment,  the  note  is 
payable  at  sight. 

CHEQUES. 

Law  of  20th  June,  1873. 

Art.  1.  Cheques,  transfer  notes  or  assignments  of  debts,  credit 
notes,  bank  drafts  to  order,  and  generally  all  documents  entitling 
the  holder  to  payment  forthwith  or  at  sight  out  of  available  funds 
are  exempt  from  stamp  duty. 

Art.  2.  These  documents  must  be  signed  by  the  drawer,  and 
must  set  forth  the  place  where,  and  the  date  on  which,  they  were 
made. 

They  may  either  be  nominative  or  to  bearer,  or  negotiable  by 
endorsement,  even  in  blank. 

C.P,  2  f 
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Art.  3.  The  law  of  20th  May,  1872,  with  regard  to  bQls  of 
exchange  is  applicable  to  these  documents,  so  far  as  regards  the 
joint  and  several  liability  of  the  drawer  and  the  endorsers,  the 
endorsement,  the  right  to  intervene,  the  loss  of  the  document, 
protest  on  non-payment,  the  declaration  proving  refusal  of  pay- 
ment, the  right  of  action  under  a  guarantee,  and  prescription 
(limitation  of  time  within  which  an  action  must  be  brought). 

Art.  4.  Payment  must  be  claimed  within  three  days,  including 
therein  the  day  of  the  instrument's  date,  if  provision  is  made  in 
the  instrument  as  to  the  place  where  the  same  is  payable,  and  that 
the  time  for  payment  is  to  be  six  days  including  the  day  of  its 
date,  if  it  is  drawn  from  another  place.  In  the  absence  of  a 
statement  as  to  where  the  instrument  is  made,  it  shall  be  taken  to 
have  been  made  at  the  place  where  it  is  payable.  The  person 
entitled  to  the  instrument  or  the  holder  who  does  not  demand 
payment  of  it  within  the  times  above  limited,  shall  lose  his  right 
of  recourse  against  the  endorsers  ;  he  shall  also  lose  his  light  of 
recourse  against  the  drawer  if  the  provision  which  was  made  for 
payment  has  ceased  to  be  available  owing  to  the  fault  of  the 
person  in  whose  favour  the  same  was  drawn,  after  the  expiry  of 
the  said  periods. 

Art.  5.  The  drawer  who  issues  an  undated  instrument  or  one 
bearing  a  false  date,  or  who  by  a  letter  of  advice  seeks  to  falsify 
or  change  the  same  to  the  detriment  of  the  holder,  shall  be  liable 
to  be  fined  a  sum  equal  to  ten  per  cent,  of  the  sum  expressed  in 
the  instrument. 

The  person  who  issues  such  an  instrument  without  first  making 
provision  therefor  shall  be  liable  to  be  fined  the  same  amount, 
without  prejudice  to  the  application  of  the  penal  laws,  if  these 
apply  to  the  case. 

Art.  6.  Valid  tender  of  payment  may  be  made  in  notes  of  the 
National  Bank  so  long  as  the  same  continue  to  be  payable,  at  sight, 
in  lawful  money. 

This  right  shall  cease  to  exist  as  of  course  if  notes  of  the 
National  Bank  shall  at  any  time  cease  to  be  accepted  as  payment 
by  the  National  Treasury. 

TITLE  IX. 

As  TO  Companies. 

Law  of  ISth  May,  1873,  as  modified  by  that  of 
22nd  May,  1886. 

SECTION  I. 

GrENERAL   PROVISIONS. 

Art.  1  (18).  Commercial  Companies  are  those  which  have  for 
their  object  the  carrying  out  of  commercial  transactions. 

They  are  regulated  by  agreement  between  the  parties,  by  the 
laws  relating  particularly  to  commerce,  and  by  the  civil  law. 
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Art.  2.  The  law  recognises  five  different  kinds  of  Commercial 
Companies : 

The  Company  with  a  trading  name  (en  nom  collectif )  ; 

The  Company  which  is  simply  a  sleeping  partnership  (en 
Commandite  Simple)  ; 

The  Limited  Liability  Company  (Soci^t^  Anonyme)  ; 

The  Company  which  is  a  sleeping  partnership  divided  into  shares 
(commandite  par  actions)  ;  and 

The  Co-operative  Society. 

Each  one  of  these  constitutes  a  legal  entity  distinct  from  that  of 
the  partners. 

Art.  3  (47).  In  addition  to  the  above,  there  are  temporary  and 
participative  commercial  partnerships  which  the  law  does  not 
recognise  as  having  any  separate  legal  corporate  entity. 

Art.  4  (39).  Companies  with  a  trading  name,  sleeping  partner- 
ships, and  Co-operative  Societies,  shall,  under  penalty  of  not  being 
legally  constituted,  be  formed  by  special  public  documents  or  by 
signature  of  the  parties  appended  to  a  document  setting  out  the 
terms  (sous  signature  privee),  in  the  latter  case,  the  provisions  of 
Article  1325  of  the  Civil  Code  must  be  observed.  Two  originals 
shall  be  sufficient  in  the  case  of  Co-operative  Societies. 

(40.)  Limited  Liability  Companies  and  sleeping  partnerships 
divided  into  shares  must,  under  penalty  of  not  being  legally  con- 
stituted, be  brought  into  existence  by  a  public  document  (i.«., 
registered). 

Provided,  however,  that  invalidity  shall  not  be  set  up  against 
third  parties  by  the  partners  ;  between  the  partners  it  does  not 
operate  except  from  the  date  when  proceedings  are  taken  with  a 
view  to  getting  the  same  declared. 

Art.  6  (49).  Temporary  and  participative  partnerships  can  be 
proved  by  production  of  books,  or  correspondence,  or  by  verbal 
evidence  if  the  Court  considers  the  same  to  be  admissible. 

Art.  6.  Agreements  for  constituting  partnerships  with  a  trading 
name,  and  ordinary  sleeping  partnerships,  shall  be  advertised  by 
means  of  an  extract  from  the  document,  at  the  expense  of  the 
parties  interested. 

Art.  7  (43).  This  extract  shall  contain  : 

The  exact  description  of  the  partners  who  are  jointly  and 
severally  bound. 

The  commercial  objects  of  the  company. 

A  description  of  the  partners  who  have  the  management  and 
firm  signature  of  the  partnership. 

Particulars  of  the  property  brought  or  to  be  brought  into  the 
common  fund. 

An  exact  description  of  the  partners  who  are  to  bring  property 
into  the  common  fund,  with  particulars  of  the  extent  of  liability 
of  each  one. 

The  dates  upon  which  the  partnership  is  to  commence  and  end. 

2  F  2 
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Art.  8  (44).  Extracts  of  the  partnership  agreements  above 
referred  to  must  be  signed  :  so  far  as  public  (registered)  docn* 
ments  are  concerned,  by  the  notary,  and  so  far  as  private  (non- 
registered)  agreements  under  hand  are  concerned,  by  all  the  partners 
who  are  jointly  and  severally  bound. 

Art.  9.  Agreements  relating  to  Limited  Liability  Companies, 
to  sleeping  partnerships  divided  into  shares,  and  to  Co-operative 
Societies,  shall  be  published  in  full  at  the  expense  of  the  parties 
interested. 

Art.  10  (42).  The  documents  or  extracts  from  documents  of 
which  the  preceding  Articles  prescribe  publication  shall  within, 
fifteen  days  of  the  completion  thereof  be  deposited  in  the  hands 
of  the  officials  appointed  for  the  purpose,  who  must  give  a  receipt 
therefor.  Publication  must  be  made  within  ten  days  of  such 
deposit,  under  penalty  of  the  officials  to  whose  fault  the  delay  is 
attributable  being  liable  in  damages. 

Publication  shall  be  made  through  the  medium  of  the  ^*  Moniteur '* 
in  the  form  of  supplements,  copies  of  which  shall  be  sent  to  the 
Registries  of  the  Courts  and  Tribunals,  where  anybody  may 
inspect  the  same  free  of  expense,  and  which  shall  be  kept  in  a 
special  index. 

A  Royal  Decree  shall  appoint  the  officials  who  are  to  take  charge 
of  the  documents,  or  extracts  from  documents,  and  lay  down  the 
method  and  conditions  of  the  deposit  and  of  the  publication. 

The  publication  shall  take  effect  the  fifteenth  day  after  appearing 
in  the  "  Moniteur." 

Art.  11.  If  the  deposit  is  not  made  within  the  time  prescribed 
by  the  last  preceding  Article,  a  fine  of  one  per  thousand  upon 
the  nominal  capital  may  be  imposed,  such  fine  not  being  less  than 
fifty,  nor  more  than  6,000  francs. 

Such  fine  shall  be  payable  upon  registration  and  shall  be 
required  as  of  course,  it  shaU  be  payable  jointly  and  severally 
so  far  as  public  (registered)  documents  are  concerned,  by  the 
notaries  at  fault,  and  so  far  as  documents  under  private 
signature  are  concerned,  by  the  partners  jointly  and  severally 
bound,  or  in  default  of  these,  by  the  partners  promoting  the 
company. 

No  actions  brought  by  a  Company  whose  articles  of  agreement 
bringing  it  into  existence  have  not  been  published  in  conformity 
with  the  preceding  Articles  hereof,  shall  be  entertained.  The 
partners  shall  not  be  allowed  to  avail  themselves  of  their  corporate 
rights  so  far  as  third  parties  who  have  ^traded  with  them  before 
publication  are  concerned  ;  but  the  failure  to  publish  shall  not  be 
allowed  to  be  set  up  against  third  parties  by  the  partners. 

Art.  12  (46).  Every  modification  by  agreement  made  to  Articles 
of  Association  of  a  Company  must,  under  penalty  of  being  invalid, 
be  made  in  the  manner  prescribed  in  regard  to  the  Articles  bringing 
the  Company  into  existence.  Documents  making  a  change  in  the 
constitution  of  the  Company  of  which  the  law  directs  publication, 
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the  appointment  of  Directors  of  Limited  Liability  Companies,  as 
well  as  documents  providing  as  to  the  manner  of  liquidation,  must 
be  published  in  accordance  with  the  preceding  Articles  under 
penalty  of  not  being  allowed  to  be  set  up  against  third  parties, 
who,  however,  shall  be  at  liberty  to  take  advantage  of  them. 

Art.  1 3.  Companies  may  act  through  their  Managers  or  Directors, 
whose  powers  are  proved  by  the  document  bringing  the  Company 
into  existence,  or  by  later  documents  executed  under  and  by  virtue 
thereof. 

Art.  14  (50).  Temporary  commercial  partnerships  and  partici- 
pative commercial  partnerships  are  not  subject  to  the  requirements 
prescribed  in  the  case  of  Companies. 


SECTION  II. 
As  TO  Companies  with  a  Trading  Name. 

Art.  15  (20).  A  Company  (partnership)  with  a  trading  name  is 
one  which  is  brought  into  existence  by  the  agreement  of  two  or  more 
persons,  and  which  has  for  its  object  the  transaction  of  business 
under  a  trading  name. 

Art.  16  (21).  The  names  of  the  partners  only  shall  form  part 
of  such  trading  name. 

Art.  17  (22).  Partners  carrying  on  business  under  a  trading 
name  are  jointly  and  severally  liable  in  respect  of  all  engagements 
of  the  company,  although  only  one  of  the  partners  may  have 
entered  into  it,  provided  he  did  so  in  the  firm  name. 

SECTION  in. 

As  TO  Ordinary  Sleeping  Partnerships. 

Art.  18  (23).  An  ordinary  sleeping  partnership  is  one  which  is 
formed  by  one  or  more  partners  jointly  and  severally  bound,  and 
who  are  called  "  commandites,"  and  one  or  more  depositors  of 
securities,  who  are  called  *^  commanditaires." 

Art.  19  (23).  The  firm  name  must  necessarily  include  that  of 
one  or  more  of  the  commandite  partners. 

(25.)  The  name  of  a  commanditaire  partner  may  not  be  included 

in  the  firm  name. 

« 

Art.  20  (24).  When  there  are  several  partners  whose  liability 
is  undefined,  the  partnership  is  one  trading  under  a  firm  name,  so 
far  as  they  are  concerned,  and  a  sleeping  partnership,  so  far  as  the 
depositors  of  securities  are  concerned. 
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Art.  21  (26).  The  commanditaire  partner  is  not  liable  for  the 
debts  and  losses  of  the  company,  except  to  the  extent  of  the 
amount  which  he  has  agreed  to  bring  in. 

He  can  be  compelled  by  third  parties  to  repay  all  interest  and 
dividends  which  he  may  have  received,  if  they  have  not  been  paid 
out  of  actual  profits  made  by  the  company  ;  in  such  case,  if  there  is 
fraud,  bad  faith,  or  culpable  negligence  on  the  part  of  the  manager, 
the  commanditaire  may  sue  him  for  such  sum  as  he  ought  to 
refund. 

Art.  22  (27).  The  commanditaire  partner  may  not,  even  by 
virtue  of  a  power  for  the  purpose,  perform  any  act  of  management 
of  the  business.  Directions,  advice,  and  acts  of  control  and  super- 
vision given  to  managers  in  regard  to  matters  which  are  within 
their  powers  do  not  render  the  commanditaire  partner  liable. 

Art.  23  (28).  The  commanditaire  partner  is  jointly  and  severally 
bound  so  far  as  third  parties  are  concerned  in  respect  of  all  the 
partnership  transactions  in  which  he  has  participated  in  contraven- 
tion of  the  prohibition  contained  in  the  last  preceding  Article. 

He  is  jointly  and  severally  bound  so  far  as  third  parties  are 
concerned,  even  so  far  as  transactions  in  which  he  has  not  partici- 
pated are  concerned,  if  he  has  habitually  managed  the  Company^s 
business,  or  if  his  name  forms  part  of  the  firm  name. 

Art.  24.  The  disposal  of  the  share  or  interest  which  is  allowed 
by  the  contract  shall  not  be  made  except  in  accordance  with  the 
provisions  of  the  civil  law,  and  it  can  have  no  effect  upon  the 
Company's  transactions  before  its  publication. 

Art.  25.  In  case  of  the  manager's  death,  as  well  as  in  case  of 
his  becoming  legally  incapable  of  acting,  or  unable  to  act,  if  it  is 
stipulated  that  the  Company  shall  continue  to  carry  on  business, 
the  President  of  the  Civil  Court  may,  unless  the  Articles  of 
Association  otherwise  provide,  appoint,  upon  the  request  of  all 
the  parties  interested,  a  commanditaire  Director,  or  some  other 
person,  who  may  deal  with  urgent  matters  which  are  simply 
administrative  in  their  nature,  during  such  time  as  he  may  fix  by 
his  order,  not  exceeding  one  month. 

A  provisional  director  shall  only  be  liable  in  respect  of  perfor- 
mance of  the  duty  which  he  is  appointed  to  perform. 


SECTION   IV. 
As  TO  Limited  Liability  Companies. 

§  1. — ^^AS   TO   THE   NATURE   AND  CAPACITY    OF    LIMITED   LIABILITY 
COMPANIES. 

Art.  26  (33).  Limited  Liability  Companies  are  those  in  which 
the  shareholders  fassoci^s)  do  not  render  themselves  liable  beyond 
a  fixed  sum. 
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Art.  27  (29).  They  are  never  carried  on  under  a  firm  or  partner- 
ship name  ;  and  are  not  described  by  the  names  of  any  of  the 
shareholders  (associ^s). 

Art.  28  (30).  The  Limited  Liability  Company  is  to  be  called  by 
an  invented  name  (denomination  particuli^re)  or  by  a  name  which 
is  descriptive  of  the  objects  for  which  it  is  formed.  Such  name 
must  be  different  to  that  of  all  other  companies. 

If  it  is  the  same,  or  so  near  as  to  be  likely  to  give  rise  to 
mistakes  being  made,  all  persons  interested  shall  be  at  liberty  to 
take  the  necessary  steps  to  get  it  altered,  and  in  a  proper  case 
shall  be  at  liberty  to  sue  for  and  recover  damages  in  respect 
thereof. 

§  2. — AS   TO   THE   FORMATION    OF   LIMITED   LIABILITY 
COMPANIES. 

Art.  29.  In  the  formation  of  Limited  Liability  Companies,  the 
following  conditions  must  be  complied  with  : 

(1)  There  must  be  not  less  than  seven  partners. 

(2)  The  capital  must  be  fully  subscribed. 

(3)  Each  share  must  be  paid  up  to  the  extent  of  at  least  one- 
tenth  of  its  nominal  value  by  a  payment  either  in  cash  or  by  an 
effective  transfer  from  the  shareholder  to  the  Company  of 
property  to  that  value. 

The  compliance  with  the  above  conditions  must  be  proved  by  a 
proper  certificate. 

Art.  30.  The  Company  may  be  formed  by  one  or  more  legally 
authenticated  instruments,  to  be  entered  into  by  all  the  subscribers 
either  personally  or  by  their  duly  appointed  proxies.  The  persons 
executing  these  instruments  shall  be  considered  to  be  founders  of 
the  Company.  Provided,  nevertheless,  that  if  the  instruments 
forming  the  Company  describe  as  founders  one  or  more  of  the 
shareholders,  holding  between  them  at  least  one-third  of  the 
nominal  capital,  the  other  persons  executing  the  instruments  above 
referred  to  who  bind  themselves  to  subscribe  for  shares  in  cash, 
without  receiving  any  collateral  advantage,  shall  be  regarded  as 
simply  subscribers  for  shares. 

Art.  3 1 .  The  Company  may  also  be  formed  by  means  of  an  agree- 
ment to  subscribe  to  its  capital.  The  Memorandum  of  Association 
of  the  Company  shall,  as  a  preliminary,  be  published  as  a 
scheme  or  draft. 

The  agreements  to  subscribe  must  be  made  in  duplicate  and 
must  set  out  : 

The  date  of  the  legally  authenticated  Memorandum  of  Association 
and  of  its  publication. 

The  objects  of  the  Company,  the  nominal  capital,  and  the 
number  of  shares. 

The  property  transferred  to  the  Company,  and  the  conditions 
under  which  the  same  is  so  transferred. 

Any  special  privileges  to  which  the  founders  may  be  entitled. 
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Payment  upon  each  share  of  at  least  one-tenth  of  its  nominal 
amount. 

It  must  also  set  forth  a  date  within  three  months  on  which  a 
general  meeting  of  the  Company  will  be  held  for  the  complete 
formation  of  the  CJompany. 

Art.  32.  Upon  the  day  so  fixed,  the  founders  must  present  to 
the  meeting,  which  is  to  be  held  in  the  presence  of  a  notary,  proof 
of  compliance  with  the  requirements  of  Article  29  hereof,  together 
with  the  documents  in  support  thereof.  If  the  majority  of  the 
subscribers  present,  other  than  the  founders,  raise  no  objection  to 
the  complete  formation  of  the  Company,  the  founders  may 
declare  the  Company  duly  formed. 

The  duly  authenticated  minute  of  the  proceedings  at  such  meet- 
ing, setting  forth  a  list  of  subscribers  and  of  the  amounts  paid  up 
on  their  shares,  shall  definitely  bring  the  Company  into  existence 
as  a  legal  entity. 

Art.  33.  When  an  issue  of  shares  is  made,  whether  by  virtue 
of  powers  given  by  the  Articles  of  Association  or  of  any  docu- 
ments altering  the  same,  the  agreements  to  subscribe  must  be 
made  in  duplicate,  and  set  out  the  particulars  referred  to  in 
Article  31. 

Art.  34.  The  founders  are  jointly  and  severally  liable  to  all 
parties  interested,  and  this  in  spite  of  any  provision  to  the 
contrary  : 

(1)  In  respect  of  all  transactions  entered  into  by  the  Company 
when  there  are  less  than  seven  members. 

(2)  For  any  portion  of  the  capital  which  may  not  be  validly 
subscribed,  they  shall  be  taken  to  be  legally  responsible. 

(3)  For  payment  up  on  the  subscribed  shares  of  at  least  one- 
tenth  their  nominal  amount. 

(4)  For  any  damages  which  may  arise,  either  owing  to  the  Com- 
pany not  being  legally  formed,  owing  to  failure  to  comply  with 
the  provisions  of  Article  4,  or  owing  to  the  absence  or*  untruth  of 
the  statements  directed  to  be  made  by  Article  31  in  the  agreements 
to  subscribe. 

Persons  who  have  rendered  themselves  liable  for  others  either 
as  mandatories  or  as  holding  themselves  firmly  bound,  shall  be 
regarded  as  personally  liable  if  there  is  no  valid  mandate,  or 
if  the  engagement  is  not  ratified  and  adopted  by  the  principal. 
The  founders  are  jointly  and  severally  liable — 

(5)  For  engagements  made  with  persons  under  disability. 

§  3. — AS   TO   SHARES  AND   THEIR  TRANSFER. 

Art.  35  (34).  The  capital  of  Limited  Liability  Companies  is 
divided  into  shares. 

Shares  may  be  divided  up  into  coupons,  which,  brought  together 
in  a  sufficient  number,  shall  confer  the  same  rights  as  a  share. 
Shares  and  coupons  (bonds)  shall  bear  a  distingui^ing  number. 
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Art.  36.  A  register  of  shares  issued  containing  the  names  of 
shareholders  shall  be  kept  at  the  Company's  registered  oflSce,  and 
every  shareholder  shall  have  the  right  to  inspect  the  same.  This 
register  shall  contain  : 

A  precise  description  of  each  shareholder,  and  a  statement  of 
the  number  of  shares  held  by  each  of  them. 

Particulars  of  the  amounts  paid  up  on  such  shares. 

The  transfers  of  the  shares  with  their  dates,  or  the  conversion 
of  such  shares  into  bearer  bonds  if  the  Aj*ticles  of  Association 
so  permit. 

Art.  37  (36).  Property  in  a  share  issued  to  a  particular  person 
is  to  be  evidenced  by  the  proprietor's  name  appearing  in  the 
register  established  by  the  last  preceding  Article. 

Transfer  is  effected  by  a  declaration  thereof  being  entered  in  the 
said  register,  and  dated  and  signed  by  transferor  and  transferee  or 
by  their  duly  appointed  proxies. 

Certificates  proving  such  entries  shall  be  delivered  to  the  share- 
holders affected  thereby. 

Should  there  be  joint  owners  of  a  share,  the  Company  shall 
have  power  to  suspend  the  rights  above  given  until  a  single  person 
is  nominated  as  the  shareholder  into  whose  name  the  share  is  to  be 
transferred. 

Art.  38.  A  share  warrant  to  bearer  shall  be  signed  by  two 
directors  at  least.  One  of  such  signatures  may  be  appended  by 
means  of  a  stamp. 

The  share  warrant  shall  set  forth  : 

The  date  of  the  document  certifying  registration  of  the  Com- 
pany and  of  its  publication  by  advertisement. 

The  number  and  description  of  each  class  of  shares,  as  well  as 
the  nominal  value  of  the  shares,  or  the  proportion  of  the  nominal 
capital  which  it  represents. 

A  summary  statement  of  the  Company's  property,  and  the  con- 
ditions upon  which  it  has  been  brought  in. 

The  special  privileges  and  advantages  (if  any)  given  to  the 
founders. 

The  term  during  which  the  Company  is  to  continue  to  exist. 

The  day  and  hour  on  which  the  annual  general  meeting  of  the 
Company  is  to  be  held. 

Art.  39  (35).  Share  warrants  to  bearer  are  transferable  by 
delivery. 

Art.  40.  Transfers  of  shares  are  of  no  validity  until  the  Com- 
pany's formation  is  complete,  and  they  shall  not  be  registered 
in  the  register  of  shareholders  until  one-fifth  of  the  nominal 
value  of  the  share  at  least  has  been  paid. 

Shares  shall  remain  in  the  name  of  the  holder  until  they  have 
been  completely  freed. 

Art.  41.  The  amount  of  the  Company's  nominal  capital  shall  be 
published  at  least  once  each  year  at  the  foot  of  the  balance  sheet. 
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It  shall  set  out : 

Particulars  of  payments  made. 

A  list  of  shareholders  who  have  not  paid  up  in  full  upon  their 
shares  with  particulars  of  the  amounts  for  which  they  are  liable. 

The  publication  of  this  list  shall  have,  so  far  as  regards  the 
alterations  in  the  names  of  the  shareholders  which  it  proves,  the 
same  force  and  eifect  as  a  publication  made  under  and  by  virtue 
of  Article  12  hereof. 

Art.  42.  Subscribers  for  shares  shall,  in  spite  of  any  stipu- 
lation to  the  contrary,  be  liable  for  the  total  nominal  value  of 
their  shares,  and  the  transfer  of  their  shares  shall  not  release  them 
from  liability  to  contribute  to  payment  of  debts  incurred  by  the 
company  prior  to  publication  of  the  transfer. 

The  former  proprietor  shall  have  a  right  of  indemnity  against  the 
person  to  whom  he  may  have  transferred  his  shares,  and  all 
subsequent  holders  jointly  and  severally. 


§  4. — ^AS    TO    THE     MANAGEMENT   AND    SUPERVISION    OF  LIMITED 
LIABILITY    COMPANIES. 

Art.  43  (31).  Limited  Liability  Companies  shall  be  managed 
by  persons  appointed  for  the  purpose,  whose  appointment  may  be 
for  a  fixed  period,  may  be  revocable,  salaried,  or  gratuitous. 

Art.  44.  In  the  absence  of  provision  to  the  contrary  in  the 
Articles  of  Association,  such  persons  shall  have  power  to  perform 
all  acts  of  management,  and  to  bring  and  defend  all  actions  and 
suits  in  the  name  of  the  Company. 

Art.  45.  The  number  of  directors  must  be  at  least  three. 

They  shall  be  appointed  by  the  annual  general  meeting  of  share- 
holders ;  they  may,  however,  on  the  first  occasion,  be  appointed  by 
the  document  which  brings  the  Company  into  existence. 

The  time  for  which  they  are  appointed  must  not  exceed  six 
years ;  and  the  appointment  shall  always  be  revocable  by  a  general 
meeting  of  shareholders. 

In  the  event  of  there  being  a  vacancy  on  the  Board  of 
Directors,  and  if  there  be  no  provision  to  the  contrary  in  the 
Articles  of  Association,  the  remaining  Directors  and  persons 
temporarily  appointed  for  the  purpose  at  a  meeting  between  them, 
shall  have  power  provisionally  to  provide  therefor.  In  this  case 
the  next  general  meeting  of  shareholders  shall  proceed  to  the 
election  of  a  Director  to  fill  the  vacancy. 

Art.  46.  In  the  absence  of  a  provision  to  the  contrary  in  the 
document  constituting  the  Company,  the  Directors  shall  be  eligible 
for  re-election,  and  should  there  be  a  vacancy  before  the  expira- 
tion of  the  time  for  which  any  Director  has  been  appointed,  any 
person  nominated  to  fill  such  vacancy  shall  hold  office  daring  the 
term  for  which  the  person  whom  he  replaces  was  appointed. 
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Art.  47.  Each  Director  must  qualify  himself  by  taking  a  certain 
number  of  shares  as  a  guarantee  for  the  peif ormance  of  his 
duties.  Mention  must  be  made  of  his  having  acquired  these  shares 
upon  the  register  of  shareholders  dealing  with  shares  not  to 
bearer. 

Share  warrants  shall  be  deposited  at  the  Company's  office  or 
with  third  persons  appointed  by  the  Articles  of  Association  or  by 
a  general  meeting,  provided  that  the  Director's  qualification  is  in 
this  class  of  shares. 

Art.  48.  Each  Director  who  is  appointed  under  the  Articles  of 
Association  must  deposit  a  certain  number  of  shares  representing 
the  fifteenth  part  of  the  nominal  capital  of  the  Company,  such 
proportion  not  being  allowed  to  exceed  50,000  francs  in  nominal 
value  of  the  shares.  The  Articles  of  Association  shall  fix  the 
number  of  shares  to  be  deposited  by  the  Directors  appointed  by 
a  general  meeting.  If  the  shares  do  not  belong  to  the  Director 
whose  management  they  guarantee,  the  name  of  the  owner  must 
be  declared  at  the  time  of  the  deposit  being  made,  and  notice 
thereof  must  be  given  at  the  next  general  meeting. 

Art.  49.  In  default  of  the  conditions  prescribed  by  the  last 
two  Articles  being  complied  with  within  one  month  of  the  com- 
pleted registration  of  the  Company,  provided  that  it  applies  to  a 
Director  appointed  by  the  Articles  of  Association,  or  within  one 
month  of  his  nomination,  or  of  the  notice  which  has  to  be  given 
to  him  if  he  has  been  appointed  in  his  absence,  and  if  it  relates  to 
a  Director  appointed  by  a  general  meeting,  such  Director  shall  be 
regarded  as  not  having  been  properly  appointed,  and  the  general 
meeting  may  appoint  a  person  in  his  place. 

Art.  50.  Any  Director  who  has  an  interest  opposed  to  that 
of  the  Company  in  any  transaction  which  is  proposed  for  the 
approval  of  the  Board  of  Directors  must  inform  the  Board  thereof, 
and  such  statement  made  by  him  must  be  set  out  in  the  minute  of 
proceedings  relating  to  the  meeting.  Such  person  shall  take  no 
part  in  the  consideration  of  the  subject  of  such  transaction.  Account 
shall  be  taken  specially  at  the  first  general  meeting  of  the  Company, 
and  before  any  resolutions  are  put  on  any  subject,  of  transactions 
in  which  any  of  the  Directors  have  an  interest  opposed  to  that 
of  the  Company. 

Art.  51  (32).  Directors  incur  no  personal  liability  in  respect 
of  the  Company's  transactions. 

Art.  52  (32).  Directors  are  liable  in  accordance  with  the 
common  law  for  carrying  out  the  directions  which  they  have 
received  from  the  Company,  and  for  all  acts  of  misfeasance  com- 
mitted by  them  during  their  management.  They  are  jointly  and 
severally  liable  as  well  to  the  Company  as  to  third  parties  in 
respect  of  all  damages  which  may  arise  from  infractions  by  them 
of  the  provisions  of  the  present  title,  or  of  the  Articles  of  Associ- 
ation of  the  Company.     They  shall   not  be  relieved   from   this 
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liability  so  far  as  regards  infractions  in  which  they  have  not 
personally  taken  part,  unless  no  fault  is  attributable  to  them 
personally,  and  they  shall  have  given  notice  of  such  infractions  at 
the  next  general  meeting  after  having  learned  all  the  particulars 
thereof. 

Art.  53.  The  daily  management  of  the  Company's  business,  as 
well  as  the  representation  of  the  Company,  so  far  as  regards  the 
management,  may  be  allowed  to  be  deputed  to  overseers,  managers, 
and  other  agents,  either  shareholders  or  not  shareholders  in  the 
Company,  whose  nomination  and  discharge,  together  with  their 
duties,  shall  be  provided  for  in  conformity  with  the  general  rules 
provided  by  the  resolution  appointing  them. 

Art.  54.  The  supervision  of  the  Company  must  be  confided  to 
one  or  more  trustees  (commissaires)  who  may  be  either  share- 
holders or  not.  The  appointment  of  these  persons  shall  be  made 
for  the  first  time  by  the  document  which  finally  incorporates  the 
Company,  and  afterwards  by  a  general  meeting  of  the  shareholders. 
The  length  of  time  for  which  they  are  appointed  shall  not  exceed 
six  years,  and  the  same  shall  afterwards  be  revocable  by  a  general 
meeting.  The  number  of  the  Trustees  shall  be  fixed  by  the 
Articles  of  Association,  but  the  same  may  be  altered  or  modified 
by  the  general  meeting.  The  general  meeting  shall  fix  the  emolu- 
ments of  the  Trustees,  which  may  not  exceed  one-third  of  those 
payable  to  the  Directors.  If  the  number  of  Trustees  should  be 
reduced  by  reason  of  death  or  otherwise  by  more  than  one-half, 
the  Board  of  Directors  shall  immediately  summon  a  general 
meeting  to  provide  for  the  appointment  of  the  new  Trustees  so 
requiring  to  be  appointed. 

Art.  55.  The  Trustees  shall  have  unlimited  powers  of  super- 
vision and  of  control  over  all  the  transactions  of  the  Company. 
They  shall  be  at  liberty  to  inspect,  without  taking  them  away,  the 
books,  the  correspondence,  the  minutes  of  proceedings,  and 
generally  all  the  writings  and  documents  belonging  to  the  Com- 
pany. They  shall  have  sent  to  them  each  quarter  day  by  the 
Boajxl  of  Directors  a  statement  setting  forth  the  state  of  the 
Company's  assets  and  liabilities.  The  Trustees  shall  submit  to 
a  general  meeting  of  the  Company  the  result  of  their  work, 
together  with  such  proposals  as  they  think  reasonable  in  regard 
thereto,  and  shall  also  set  forth  the  manner  in  which  they  have  super- 
vised the  preparation  of  the  inventories  of  the  Company's  assets 
and  liabilities.  Their  liability,  so  far  as  the  same  arises  from 
their  duties  of  supervision  and  control,  shall  be  determined 
according  to  the  same  rules  as  those  governing  the  liability  of 
Directors. 

Art.  56.  The  Directors  and  Trustees  shall  form  themselves 
into  a  committee  for  the  purpose  of  considering  the  Company's 
business  in  the  manner  laid  down  by  the  Articles  of  Association, 
and  in  default  of  provision  to  this  effect,  in  accordance  with  the 
rules  governing  meetings  of  the  same  description. 
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Art.  57.  The  Articles  of  Association  may  provide  that  Directors 
and  Trustees  assembled  together  shall  form  a  General  Board  of 
Management,  and  they  may  define  the  powers  of  such  Board. 

Art.  58.  The  Trustees  shall  give  security  in  shares  of  the 
Company  to  an  amount  fixed  by  the  Articles  of  Association. 
Article  47,  the  last  two  paragraphs  of  Article  48  and  Article  49 
shall  apply  to  Trustees. 

§  6. — AS   TO   GENERAL   MEETINGS. 

Art.  69. — General  meetings  of  shareholders  shall  have  the 
most  extended  powers  to  either  execute  or  to  ratify  deeds  or 
agreements  which  affect  the  Company.  They  shall  have,  in  the 
absence  of  provision  to  the  contrary,  power  to  make  alterations  in 
the  Articles  of  Association,  but  without,  in  so  doing,  altering  the 
essential  objects  of  the  Company.  When  an  alteration  or  modi- 
fication in  the  Articles  of  Association  is  in  question  the  meeting 
shall  not  be  validly  constituted  unless  the  proposal  to  make  such 
alteration  has  been  clearly  stated  in  the  notice  convening  the 
meeting  which  has  been  sent  to  persons  invited  to  take  part 
therein,  and  unless  the  persons  present  represent  at  least  one-half 
of  the  nominal  capital  of  the  Company.  Should  this  last  condition 
not  be  complied  with  a  notice  summoning  a  fresh  meeting  shall 
be  necessary,  and  the  fresh  meeting  shall  have  power  to  validly 
consider  matters  without  regard  to  the  proportion  of  the  capital 
which  is  represented  by  the  shareholders  present.  No  alteration 
in  the  Articles  shall  be  allowed  unless  it  be  supported  by  the  votea 
of  three-fourths  of  the  shareholders  present. 

Art.  60.  One  general  meeting  at  least  of  the  Company  shall  be 
held  each  year  within  the  commune  where  its  registered  office 
is  situate,  updn  the  day  or  at  the  hour  provided  for  the  purpose  in 
the  Articles  of  Association.  The  Board  of  Directors  and  Trustees 
may  summon  a  general  meeting.  They  shall  summon  the  same 
upon  a  demand  made  by  shareholders  representing  one-fifth  part 
of  the  nominal  capital  of  the  Company.  The  notices  for  all 
general  meetings  shall  set  forth  particulars  of  the  business  intended 
to  be  transacted  at  the  meeting,  and  shall  be  made  by  advertisement* 
inserted  twice,  with  an  interval  of  at  least  eight  days  between 
them,  and  also  eight  days  before  the  meeting  in  the  "  Moniteur 
Beige,"  in  some  newspaper  circulating  in  Brussels,  and  in  a  news- 
paper also  circulating  in  the  province  or  the  department  in  which 
the  registered  office  of  the  Company  is  situate.  Postal  letters 
shall  be  addressed  eight  days  before  the  meeting  to  the  share- 
holders by  name,  but  without  its  being  necessary  to  prove  that 
this  formality  has  been  complied  with.  When  all  the  shares  are 
otherwise  than  "  to  bearer  "  (nominatif )  the  notice  summoning  the 
meeting  may  be  given  by  registered  letter. 

Art.  61.  The  Articles  of  Association  shall  lay  down  the  manner 
in  which  general  meetings  are  to  conducted,  and  the  formalities 
necessary  to  enable  persons  to  be  admitted  thereto.     In  the  absence 
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of  provision  to  that  effect  appointments  shall  be  made,  and 
decisions  shall  be  taken  in  accordance  with  the  rules  generally 
governing  meetings.  The  minutes  of  proceedings  shall  be  signed 
by  the  necessary  majority  of  the  shareholders,  and  the  certified 
copies  to  be  delivered  to  third  parties  shall  be  signed  by  the 
majority  of  the  directors  and  trustees.  All  shareholders  shall 
have,  in  spite  of  provision  to  the  contrary,  but  in  conformity  with 
the  rules  laid  down  by  the  Articles  of  Association,  the  right  of 
voting  either  by  themselves  or  their  proxies.  No  person  shall  be 
at  liberty  to  vote  for  any  number  of  shares  held  by  him  exceeding 
one-fifteenth  part  of  the  number  of  shares  issued,  or  two-fifths 
of  the  shares  in  respect  of  which  he  has  taken  part  in  the 
vote. 

§  6. — ^AS  TO  INVENTOniES  AND  BALANCE  SHEETS. 

Art.  62.  Each  year  the  Board  of  Directors  shall  prepare  an 
inventory  setting  out  particulars  of  the  property,  real  and  personal, 
and  of  all  the  assets  and  liabilities  of  the  Company,  with  a  docu- 
ment annexed  thereto,  setting  forth  in  summary  form  all  the 
Company's  unfulfilled  engagements.  The  Board  of  Directors 
shall  make  out  a  balance-sheet,  with  an  account  of  profit  and  loss, 
in  which  the  necessary  provision  shall  be  made  for  a  reserve  fund. 
There  shall  be  taken  annually  from  the  net  profits  a  sum  equivalent 
to  a  twentieth  part  thereof,  at  least,  for  the  purpose  of  forming 
a  reserve  fund.  This  provision  shall  cease  to  be  compulsory  when 
the  reserve  fund  has  reached  one-tenth  of  the  nominal  capital. 
The  Board  of  Directors  shall  forward  the  documents,  together 
with  a  report  upon  the  transactions  of  the  company,  one  month 
at  least  before  the  general  meeting  to  the  trustees,  who  shall 
make  thereon  a  report  to  the  Company,  expressing  their  views  and 
recommendations. 

Art.  63.  Fifteen  days  before  the  general  meeting  the  balance- 
sheet  and  the  account  of  profit  and  loss,  as  well  as  the  list  of 
shareholders  showing  the  number  of  shares  held  by  them  and  their 
places  of  residence,  shall  be  produced  for  inspection  of  these 
persons  at  the  Company's  registered  office.  The  balance-sheet 
and  the  accounts  shall  be  sent  to  each  of  the  shareholders  by  name 
at  the  same  time  as  the  notice  convening  the  general  meeting  is 
sent  to  him,  together  also  with  the  report  of  the  Trustees  if  they 
do  not  recommend  the  entire  adoption  of  the  balance-sheet. 

Art.  64.  The  general  meeting  shall  have  read  to  it  the  report 
of  the  Directors  and  Trustees,  and  shall  discuss  the  balance-sheet. 
The  Board  of  Directors  shall  have  the  right  to  adjourn  the 
meeting  during  the  time  the  same  is  sitting  for  a  period  not 
exceeding  three  weeks.  This  adjournment  shall  annul  any  decision 
which  has  been  arrived  thereat.  The  second  meeting  shall  have 
the  right  to  definitely  reject  the  balance-sheet.  The  adoption 
of  the  balance-sheet  by  the  general  meeting  shall  be  equivalent 
to  an  indemnity  to  the  Directors  and  the  Trusteies  of  the  Company, 
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but  so  far  only  as  the  meeting  does  not  decide  to  the  con- 
trary, and  that  the  balance-sheet  contains  no  omission  nor  any 
doubtful  or  false  statement  of  the  Company's  position  ;  provided, 
nevertheless,  that  such  indemnity  shall  not  be  set  up  against  absent 
shareholders,  except  so  far  as  regards  acts  done  outside  the  Articles 
of  Association,  unless  the  same  are  specially  alluded  to  in  the 
notice  sxmimoning  the  meeting. 

Art.  65.  The  balance-sheet  and  the  account  of  profit  and  loss 
shall  be,  within  fifteen  days  of  their  approval,  published  at  the 
expense  of  the  Company,  and  under  the  supervision  of  the  Board 
of  Directors,  in  accordance  with  the  method  laid  down  by 
Article  10  hereof. 

§  7. — AS   TO   CERTAIN   STATEMENTS   TO   BE   SET   FORTH    IN    THE 
company's    DEEDS   AND    DOCUMENTS. 

Art.  66.  In  all  deeds,  invoices,  advertisements,  publications, 
and  other  documents  emanating  from  Limited  Liability  Companies, 
there  shall  be  set  forth  the  name  of  the  Company,  either  preceded 
or  followed  by  the  words  written  legibly  and  at  length,  **  Soci^t^ 
Anonyme."  If  the  documents  above  referred  to  set  forth  the 
nominal  capital,  such  nominal  capital  shall  be  that  shown  by  the 
last  balance-sheet. 

Art.  67.  Every  person  who  takes  part,  on  behalf  of  a  Limited 
Company,  in  any  deed  in  which  the  provisions  of  the  preceding 
Article  are  not  complied  with  may,  according  to  circumstances, 
be  declared  personally  liable  in  respect  of  the  engagements 
which  purport  thereby  to  be  entered  into  by  the  Company. 
Should  the  capital  be  exaggerated,  third  persons  may  claim  from 
such  person,  failing  the  company  being  able  to  pay,  a  sum 
sufficient  to  put  them  in  the  same  position  as  they  would  have 
been  had  the  capital,  as  set  forth,  been  the  true  capital  of  the 
Company. 

§  8. — AS   TO   THE   ISSUE   OF   DEBENTURES. 

Art.  68.  Limited  Liability  Companies  shall  not  be  at  liberty  to 
issue  debentures  repayable  as  the  result  of  drawings  to  an  amount 
above  the  price  of  their  issue,  unless  such  debentures  carry  3  per 
cent,  interest,  at  least  ;  that  all  are  repayable  at  the  same  rate, 
and  that  the  total  of  the  annual  interest,  including  the  reserve 
fund  and  the  interest,  shall  be  the  same  during  the  whole  term  of 
the  loan.  Such  debentures  shall  not  be  issued  until  the  complete 
formation  and  registration  of  the  Company.  The  total  of  these 
debentures  shall  not  in  any  case  exceed  the  total  amount  of  the 
nominal  capital  of  the  Company. 

Art.  69.  In  the  event  of  liquidation  these  debentures  shall  not 
be  included  as  part  of  the  assets  of  the  Company  except  to  an 
amount  equal  to  the  capital,  which  shall  be  ascertained  by  taking 
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them  at  their  actual  value  as  5  per  cent,  annuities,  and  making 
allowance  for  the  provision  of  a  reserve  fund.  Each  debenture 
shall  be  admitted  to  rank  up  to  an  amount  equal  to  its  proportion 
of  the  capital  divided  by  the  number  of  debentures  which  are  not 
yet  drawn. 

Art.  70.  Holders  of  debentures  shall  have  the  right  to  inspect 
all  documents  which  have  been  deposited  under  the  provisions  of 
Article  63  ;  they  shall  be  at  liberty  to  take  part  in  general 
meetings,  but  shall  only  have  a  consultative  voice  thereat. 

§  9. — AS   TO   THE   LENGTH    OF    THE   TERM   AND    THE    WINDING-UP 
OF   LIMITED    LIABILITY    COMPANIES. 

Art.  71.  Companies  which  have  for  their  object  the  develop- 
ment of  a  concession  made  by  the  Government,  shall  be  allowed 
to  be  formed  for  the  time  during  which  such  concession  lasts. 
The  existence  of  other  Companies  siiall  not  be  allowed  to  be  fixed 
at  more  than  thirty  years.  Should  a  longer  term  be  provided  for, 
it  shall  be  reduced  to  this  term.  The  length  of  term  for  which 
the  Company  is  to  carry  on  its  operations  may  be  enlarged  in  the 
same  manner  as  is  prescribed  for  alterations  in  the  Articles  of 
Association,  and  may  be  so  enlarged  for  a  fresh  term  expiring 
within  the  thirty  years  from  its  formation. 

Art.  72.  Should  half  the  nominal  capital  of  the  Company  have 
been  lost,  the  Directors  shall  be  bound  to  submit  to  a  general 
meeting  the  question  of  the  desirability  of  winding-up  the  Com- 
pany. Should  the  loss  reach  three-fourths  of  the  capital,  the 
winding-up  may  be  decided  upon  by  shareholders  holding  one- 
fourth  of  the  shares  represented  at  the  meeting. 

Art.  73.  A  winding-up  may  be  ordered  upon  the  request  of 
any  person  interested  after  six  months  have  elapsed  from  the 
period  at  which  the  number  of  shareholders  was  reduced  to  less 
than  seven. 

SECTION  V. 

As  to  Sleeping  Partnerships  (Societes  en  Commandite) 
WITH  Shares. 

Art.  74.  A  sleeping  partnership  with  shares  is  one  which  is 
entered  into  by  one  or  more  partners  who  are  jointly  and  severally 
liable  as  shareholders,  with  others  who  only  become  liable  to  the 
extent  of  an  amount  agreed  upon. 

Art.  75.  The  Company  shall  carry  on  its  business  under  a  firm 
name,  which  must  include  the  name  of  one  or  more  of  the  respon- 
sible partners.  It  may  add  to  its  firm  name  a  particular  designation 
showing  the  objects  of  its  business. 

Art.  76.  The  provisions  relating  to  limited  liability  companies^ 
shall  apply  to  sleeping  partnerships  with  shares,  except  in  so  far 
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as  the  modificatioas  introduced  by  this  present  section  alter  the 
same. 

Art.  77.  The  managing  partners  must  necessarily  be  appointed 
by  the  document  constituting  the  partnership,  and  shall  be  liable 
as  founders  of  the  Company. 

Art.  78.  The  share  certificates  must  be  signed  by  the  managing 
partners  and  by  two  persons  appointed  for  the  purpose.  The 
signature  of  one  of  the  managing  partners  and  of  one  of  the 
persons  so  appointed  shall  be  in  writing.  The  others  may  be 
attached  by  means  of  a  stamp. 

Art.  79.  The  management  of  the  partnership  shall  be  vested 
in  the  partners  appointed  by  the  Articles  of  Partnership,  whose 
duties  and  rights  shall  also  be  fixed  thereby. 

Art.  80.  The  supervision  of  the  Company  shall  be  given  to 
three  persons  at  least  appointed  as  above. 

Art.  81.  The  Board  of  Supervision  shall  be  at  liberty  to  give 
advice  to  the  managers  in  regard  to  the  firm's  affairs  and  to 
authorise  acts  which  the  Articles  give  them  power  to  authorise. 
The  shareholder  who  uses  the  firm's  signature  otherwise  than  by 
procuration,  unless  his  name  is  one  of  those  constituting  the  firm's 
trading  name,  shall  become,  so  far  as  regards  third  persons,  jointly 
and  severally  liable  for  the  firm's  engagements. 

Art.  82.  In  the  absence  of  provision  to  the  contrary,  a  general 
meeting  of  shareholders  shall  neither  execute  nor  ratify  any 
acts  relating  to  the  firm's  affairs  so  far  as  regards  the  rights 
of  third  persons,  and  shall  not  make  any  alteration  in  the 
Articles  except  in  conjunction  with  the  managing  partners. 

Art.  83.  Should  the  firm  adopt  a  distinctive  name  in  all  deeds, 
invoices,  advertisements,  announcements,  and  other  documents, 
there  must  be  found  therein,  either  before  or  after  such  name, 
the  words  "  commandite  par  action." 

In  the  absence  of  provision  to  the  contrary,  the  partnership 
shall  come  to  an  end  by  the  death  of  the  managing  partner.  The 
persons  appointed  as  above  shall  be  at  liberty,  unless  it  is 
otherwise  provided  by  the  Articles,  to  appoint  in  the  case  of 
death,  legal  incapacity,  or  other  circumstances  preventing  the 
managing  partner  from  acting,  a  director,  either  shareholder  or 
not,  who  shall  be  at  liberty  to  carry  out  all  urgent  acts  of  manage- 
ment, which  are  simply  acts  of  management,  but  only  until  a 
general  meeting  of  the  Company  can  be  held.  The  director, 
within  fifteen  days  of  his  appointment,  shall  summon  the  general 
meeting  provided  for  by  the  Articles,  but  shall  only  be  liable 
in  respect  of  carrying  out  the  acts  which  he  is  appointed  to 
carry  out. 

c.p.  2  G 
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SECTION  VI. 
As  TO  Co-operative  Societies. 

§  1. — AS  to  the  nature  and  constitution  of 
co-operative  societies. 

Art.  85.  A  Co-operative  Society  is  one  which  consiBta  of 
partners  whose  numbers  and  whose  contributions  are  varying  and 
whose  shares  are  not  transferable  to  third  persons. 

Art.  86.  A  Co-operative  Society  shall  not  carry  on  business 
under  a  firm  name  ;  it  shall  be  described  by  a  particular  designa- 
tion. The  Society  must  consist  of  seven  persons  at  least.  It  shall 
be  managed  by  one  or  more  persons  appointed  for  the  purpose, 
either  members  or  not  members,  who  shall  only  be  liable  in  respect 
of  carrying  out  the  directions  which  they  have  received.  The 
partners  may  render  themselves  liable  jointly  and  severally,  or 
only  severally,  to  an  indefinite  amount  or  up  to  a  limited  amount 
only. 

Art.  87.  The  documents  constituting  the  Society  shall  set  forth, 
under  penalty  of  the  same  being  void,  the  following  points  : 

1.  The  name  of  the  Society  ;  its  place  of  business. 

2.  The  objects  of  the  Society. 

3.  The  exact  descriptions  of  the  members. 

4.  The  amount   of    the   Society's  funds   which   are   intended 

ultimately  to  be  subscribed,  and  the  minimum  amount 
thereof. 

Art.  88.  Such  document  shall  set  forth  in  addition  to  the 
above  : 

1.  The  length  of  time  for  which  the  Society  is  formed,  which 

may  not  exceed  thirty  years. 

2.  The  terms  upon  which  members  may  be  admitted,  released, 

and  expelled  from  membership,  and  the  terms  upon  which 
deposits  made  with  the  Society  may  be  withdrawn. 

3.  How,  and  by  whom,  the  Society's  business  is  to  be  managed 

and  supervised,  and,  in  case  of  necessity,  the  method  of 
appointment  and  of  discharge  of  the  manager,  the  directors, 
and  the  trustees  ;  the  extent  of  their  powers,  and  the  length 
of  time  for  which  the  same  are  to  continue. 

4.  The   rights   of    shareholders,   the   methods  of    summoning 

meetings,  the  majority  required  for  giving  validity  to 
decisions  arrived  at  by  the  Society  in  general  meeting, 
and  the  method  of  voting. 

5.  The  method  of  division  of  profits  and  losses. 

6.  The  extent  of  the  shareholders'  liability,  if  they  are  liable 

for  the  engagements  of  the  Society  either  jointly  or 
severally  to  the  extent  of  the  whole  of  their  property  or 
up  to  a  limited  amount  only. 
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Art.  89.  In  the  absence  of  provision  being  made  for  the  points 
dealt  with  in  the  preceding  Article,  the  same  shall  be 
regulated  as  follows  : 

1.  The  Society  shall  exist  for  ten  years. 

2.  Members  shall  be  at  liberty  to  leave  the  Society.  They  shall 
not  be  liable  to  be  expelled  therefrom  except  on  account  of 

I  breach  of  contract.     The  general  meeting  shall  decide  upon 

!  expulsions  and  admissions,  and  shall  authorise  the  with- 

drawal of  sums  deposited. 

3.  The  Society  shall  be  managed  by  a  director  and  supervised 

by  three  trustees  appointed  in  the  same  manner  as  in  the 
case  of  Limited  Liability  Companies. 

4.  All  the   members  shall    be  at   liberty  to   vote   at   general 

meetings.  They  shall  have  equality  of  voice.  Notices 
convening  meetings  shall  be  sent  by  registered  letter 
signed  by  the  Board  of  Direction.  Resolutions  shall  be 
arrived  at  in  the  manner  provided  for  in  the  case  of  Limited 
I  Liability  Companies. 

5.  The  profits  and  losses  shall  be  divided  each  year  in  equal 
I  proportions  between  the  shareholders  as  to  one-half  between 
I  them  equally  as  individuals,  and  as  to  one-half  as  a  dividend 

upon  the  amounts  contributed   by  them  to  the  Society's 
funds,  according  to  the  amount  thereof. 

6.  The  members  are  jointly  and  severally  liable  in  respect  of 

the  Society's  transactions. 

Art.  90.  Every  Co-operative  Society  shall  keep  a  register 
setting  out  on  the  first  page  thereof  the  document  which  con- 
stitutes it,  and  also  setting  forth  the  following  particulars  : 

1.  The  names,  occupations,  and  residences  of  the  members. 

2.  The  date  of  their  admission,  their  release,  or  their  expulsion. 

3.  An  account  of  all  sums  paid  in  by  or  paid  out  to  each  of  the 

members. 
This  book  shall  be  marked,  initialled,  and  countersigned  either 
by  one  of  the  Judges  of  the  Commercial  Court,  or  by  the  mayor 
of  the  commune,  and  without  charge.  In  lieu  of  the  initials  the 
seal  of  the  Court,  or  of  the  communal  administration,  may  be 
attached  thereto.  The  entry  of  withdrawal  shall  be  signed  by  the 
member  who  has  withdrawn. 

§   2. — AS   TO   ALTERATIONS   IN    THE    MEMBERS   OP   THE 
SOCIETY   AND    IN    ITS   FUNDS. 

Art.  91.  The  admission  of  members  shall  be  proved  by  their 
signatures  being  appended  to  the  entry  upon  the  register,  such 
signature  being  preceded  by  the  date  of  entry  of  their  names 
therein. 

Art.  92.  When  the  Articles  of  Association  give  to  the  members 
the  right  of  retiring  from  the  Society,  they  shall  not  be  at  liberty 
;  to  retire   except   within   the   first   six   months   of  the   Society's 

I  trading  year. 
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Art.  93.  Expulsion  shall  be  proved  by  an  entry  of  the  fact 
being  made  in  the  register  of  members  of  the  Society,  a  note  to 
that  effect  being  set  opposite  the  name  of  the  person  expelled  in 
such  register.  Such  notes  shall  be  dated  and  signed  by  the 
member  and  by  the  person  entrusted  with  the  right  of  using 
the  trading  signature  of  the  Society. 

Art.  94.  Should  the  manager  refuse  to  do  the  necessary  for 
proving  the  expulsion,  the  same  shall  be  entered  at  the  Registry 
of  the  justice  of  the  peace  having  jurisdiction  in  the  place  where 
the  Society  carries  on  business.  The  Registrar  shall  prepare  a 
minute  of  proceedings  and  shall  give  notice  thereof  to  the  Society 
by  a  registered  letter  to  be  sent  within  twenty- four  hours.  The 
minute  of  proceedings  shall  be  on  unstamped  paper  and  shall  be 
registered  without  charge. 

Art.  95.  Expulsion  from  membership  of  the  Society  shall  result 
from  a  minute  of  proceedings  to  that  effect  being  prepared  and 
signed  by  the  manager.  The  minute  of  proceedings  shall  set  forth 
the  facts  showing  that  the  expulsion  has  been  resolved  upon  in 
accordance  with  the  Articles  of  Association.  It  shall  be  entered  in 
the  register  of  the  members  of  the  Society,  and  a  true  copy  thereof 
shall  be  sent  to  the  expelled  member  within  two  weeks  by 
registered  letter. 

Art.  96.  An  expelled  member,  or  one  who  has  retired,  shall 
not  be  at  liberty  to  demand  the  winding-up  of  the  Society.  He 
shall,  however,  be  at  liberty  to  claim  his  share,  such  as  it  may  be 
shown  to  be  by  the  balance-sheet,  for  the  trading  year  during 
which  he  has  retired  or  during  which  the  decision  of  expulsion  has 
been  come  to  against  him. 

Art.  97.  In  case  of  death,  failure,  or  loss  of  civil  rights  by  a 
member,  his  heirs,  creditors,  or  representatives  shall  be  at  liberty 
to  recover  his  proportion  in  the  manner  provided  by  Article  96. 
They  shall,  however,  not  be  at  liberty  to  call  for  the  winding-up 
of  the  Society. 

Art.  98.  All  members  who  have  retired  or  have  been  expelled 
from  the  Society  shall  remain  personally  liable  within  the  limits, 
in  which  they  bound  themselves,  for  five  years  from  the  date  of 
their  retirement  or  expulsion  until  the  period  of  prescription 
provided  by  law  shall  have  lapsed  from  all  the  engagements 
entered  into  before  the  end  of  the  year  during  which  their 
withdrawal  has  been  advertised. 

Art.  99.  The  rights  of  each  member  shall  be  evidenced  by  a 
share  certificate  standing  in  his  name,  which  shall  set  forth  the 
name  of  the  Society,  the  Christian  and  surnames,  and  the  occu- 
pation and  residence  of  the  person  entitled  to  the  share,  the  date 
of  his  admission  to  the  Society,  and  the  whole  shall  be  signed  by 
the  shareholder  and  the  person  having  the  management  of  the 
Society  and  the  right  to  use  its  trading  signature.  It  shall  set 
forth  in  order  of  date  the  payments  in  and  payments  out  made  by 
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and  to  the  person  holding  the  share.     These  annotations  shall,  as 
circumstances  require,  be  signed  either  by  a  representative  of  the 
Society  or  by  the  shareholder,  and  shall  be  equivalent  to  a  receipt. 
It  shall  recite  the  Articles  of  Association  of  the  Society. 
It  shall  be  exempt  from  stamp  and  registration  duties. 

Art.  100.  Personal  creditors  of  individual  members  of  the 
Society  shall  only  be  at  liberty  to  take  in  execution  any  interest  or 
dividends  to  which  such  members  are  entitled  to  in  the  Society 
upon  its  being  wound  up. 

§3. — AS   TO    MEASURES   TO   BE    TAKEN    TO    SECURE    THE 
RIGHTS   OP    THIRD   PARTIES. 

Art.  101.  Each  year,  at  the  time  fixed  by  the  Articles  of 
Association,  the  board  shall  prepare  an  inventory  in  the  form 
prescribed  by  Article  62.  A  reserve  fund  shall  be  formed  in  the 
manner  provided  by  the  same  Article. 

Art.  102.  In  all  deeds,  invoices,  advertisements,  publications, 
and  other  documents  emanating  from  Co-operative  Societies,  there 
shall  be  found  the  trading  name  preceded  or  followed  inmiediately, 
the  same  being  written  or  printed  legibly  and  in  fuU,  '*  Soci6t6 
Co-operative." 

Art.  103.  Every  person  who  interferes  in  the  business  of  a 
Co-operative  Society  by  joining  in  a  contract  where  the  provisions 
of  the  preceding  Article  are  not  complied  with  may,  according  to 
circumstances,  be  declared  personally  liable  in  respect  of  the 
engagements  which  are  thereby  entered  into  by  the  Society. 

Art.  104.  The  balance-sheet  shall  be  deposited  within  fifteen 
days  after  its  adoption  at  the  Begistty  of  the  Commercial  Court 
of  the  district  of  the  Society's  registered  office. 

Art.  105.  The  person  or  persons  who  manage  the  Society's 
business  shall  deposit  for  six  months  at  the  same  Begistty  a  list 
setting  out  in  alphabetical  order  the  names,  occupations,  and 
residences  of  all  the  members  dated  and  duly  certified  by  the 
signatories.  Such  persons  shall  be  responsible  for  all  untrue 
information  set  out  in  these  lists. 

Art.  106.  Within  eight  days  of  their  appointment  the  managers 
shall  deposit  in  the  Begistty  of  the  Commercial  Court  a  certified 
copy  of  the  document  conferring  their  powers  upon  them.  They 
shall  append  their  signature  thereto  in  the  presence  of  the  Begistrar, 
or  cause  it  to  be  sent  to  the  Begistry  in  a  duly  authenticated 
form. 

Art.  107.  The  public  shall  be  allowed  to  inspect  gratuitously 
the  lists  of  members,  the  documents  conferring  powers  of  manage- 
ment, and  balance-sheets.  All  persons  shall  be  at  liberty  to  require 
copies  to  be  supplied  to  them  upon  unstamped  paper,  but  upon 
their  paying  the  Begistry  charges. 
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SECTION    VII. 
As  TO  Temporary  and  Sharing  Partnerships. 

Art.  108.  A  temporary  partnership  is  one  which  has  for  its 
object  the  carrying  out,  without  its  assuming  corporate  existence, 
one  or  more  defined  commercial  transactions.  The  partners  are 
liable  jointly  and  severally  towards  third  persons  with  whom  they 
transact  business. 

Art.  109.  A  sharing  partnership  is  one  by  which  one  or  more 
persons  take  an  interest  in  transactions  which  one  or  more  other 
persons  manage  in  their  own  names. 

Art.  110.  Temporary  and  sharing  partnerships  exist  between 
partners  in  proportion  to  the  interests  and  upon  conditions  agreed 
upon  between  them. 

SECTION   VIII. 

As  TO  THE  Winding-up  of  Companies. 

Art.  111.  Commercial  Companies  shall,  after  their  winding-up, 
still  be  taken  to  continue  to  exist  for  the  purposes  of  such  winding- 
up.  All  documents  emanating  from  a  Company  or  Society  in 
liquidation  shall  refer  to  the  fact  that  the  same  is  in  liquidation. 

Art.  112.  In  the  absence  of  agreement  to  the  contrary,  the 
method  of  winding-up  and  the  appointment  of  liquidators  shall  be 
decided  upon  by  a  general  meeting  of  the  shai'eholders  or  members. 
In  the  case  of  Companies  carrying  on  business  in  a  firm  name 
(Soci^te  en  nCm  coUectif),  and  in  the  case  of  sleeping  partnerships 
(Societes  en  commandite  simple),  the  resolutions  shall  not  be 
considered  valid  unless  they  are  passed  by  at  least  half  of  the 
members  or  shareholders  owning  between  them  three-fourths  of 
the  capital.  In  the  absence  of  this  majority,  the  matter  shall  be 
adjudicated  upon  by  the  Courts.  In  case  of  the  invalidity  of  a 
Company  or  Society,  the  Courts  may  decide  upon  the  method  in 
which  they  shall  be  wound  up,  and  as  to  the  appointment  of 
liquidators. 

Art.  113.  In  the  absence  of  the  appointment  of  liquidators, 
managing  partners  in  sleeping  partnerships  and  in  partnerships 
carried  on  under  a  firm  name,  and  also  in  Co-operative  Societies, 
and  the  Directors  in  the  case  of  Limited  Liability  Companies, 
shall,  so  far  as  third  persons  are  concerned,  be  considered  as  being 
the  liquidators. 

Art.  114.  In  the  absence  of  provision  to  the  contrary  in  the 
Articles  of  Association  or  in  the  Deed  of  Appointment,  liquidators 
may  bring  and  continue  all  actions  on  behalf  of  the  Company  or 
Society,  receive  all  payments,  direct  the  withdrawal  of  all  execu- 
tions (either  with  or  without  giving  receipts),  realise  all  the 
personal  securities  of  the  Company  or  Society,  endorse  all  com- 
mercial documents,  and  negotiate  in  regard  to  or  compromise  all 
actions  and  suits.  They  may  dispose  of  the  real  property  of  the 
Company  or  Society  by  public  auction,  should  they  consider  the 
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sale  necessary  to  enable  them  to  pay  the  liabilities  of  the  Company, 
or  if  the  number  of  the  shareholders  is  seven  or  more. 

Art.  115.  They  may,  but  only  with  the  authority  of  a  general 
meeting  of  the  shsureholders  given  in  conformity  with  the  provisions 
of  Article  112,  continue  up  to  the  date  of  the  realisation  the  trade 
or  business  of  the  Company  or  Society,  borrow  for  the  purpose  of 
paying  its  debts,  execute  commercial  documents,  mortgage  the 
goods  of  the  Society,  deposit  them  in  pledge,  sell  its  real  estate 
even  by  private  treaty,  and  transfer  the  Company's  property  to 
other  Companies  or  Societies. 

Art.  116.  The  liquidators  may  compel  the  members  or  share- 
holders to  pay  such  sums  of  money  as  they  may  have  agreed  to 
pay  into  the  Society's  or  Company's  funds,  and  which  appear  to 
be  necessary,  in  order  to  enable  the  debts  and  expenses  of  the 
liquidation  to  be  paid. 

Art.  117.  Liquidators,  without  prejudice  to  the  rights  of 
secured  creditors,  shall  pay  all  the  Company's  or  Society*s  debts 
pari  passu^  and  without  distinction  between  debts  which  are 
immediately  payable  and  those  which  are  not  immediately  payable, 
with  such  deduction  as  they,  may  be  entitled  to  for  discount  in 
respect  of  the  last-named.  They  may.  however,  subject  to  their 
personal  guarantee,  pay  first  of  all  the  creditors-  whose  debts  are 
due  if  the  assets  are  considerably  in  excess  of  the  liabilities,  or  if 
the  liabilities  are  sufficiently  provided  for,  and  without  prejudice 
to  the  rights  of  creditors  to  apply  to  the  Court. 

Art.  118.  After  payment  or  deposit  of  the  sums  necessary  for 
payment  of  the  debts,  the  liquidators  may  distribute  amongst  the 
members  or  shareholders  sums  of  money  or  securities  to  which 
they  are  entitled  in  equality  of  distribution.  The  shareholders  or 
members  shall  forward  to  them  articles  in  their  possession  which 
are  liable  to  be  divided  or  distributed.  They  may,  upon  obtaining 
the  authority  referred  to  in  Article  115,  buy  any  shares  in  the 
Company  either  upon  the  Stock  Exchange  or  by  subscription  or 
private  treaty,  but  all  the  members  or  shareholders  shall  be  invited 
to  participate  in  offers  made  therefor. 

Art.  119.  The  liquidators  shall  be  responsible  as  well  towards 
third  parties  as  towards  shareholders  or  members  in  respect  of  the 
carrying  out  of  the  directions  given  to  them,  and  in  respect  of 
mis^ikes  made  by  them  in  the  management. 

Art.  120.  Each  year  a  report  upon  the  state  of  the  winding-up 
shall  be  submitted  to  a  general  meeting  of  the  Company  or  Society 
showing  the  reasons  why  the  winding-up  has  not  been  completed. 
In  the  case  of  Limited  Liability  Companies  the  balance-sheet  shall, 
in  addition  thereto,  be  published. 

Art.  121.  When  the  winding-up  is  completed,  the  liquidators 
shall  make  a  report  to  a  general  meeting  as  to  the  method  in 
which  the  Society's  property  has  been  disposed  of,  and  shall  also 
produce  the  accounts  and  the  documents  in  proof  thereof.  The 
meeting  shall  appoint  a  committee  to  examine  such  documents, 
and  shall  fix  an  adjourned  meeting  at  which  the  same  shall  be 
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discussed  and  dealt  with,  aft^r  the  report  of  the  committee  upon 
the  management  to  the  liquidators.  The  close  of  the  winding-up 
shall  be  publicly  advertised  in  accordance  with  Article  10. 

SECTION   IX. 

As  TO  Actions  and  as  to  their  Prescription. 

Art.  122.  No  judgment  with  regard  to  the  Company's  or 
Society's  engagements,  which  carries  with  it  personal  liability  of 
the  members  or  shareholders  in  cases  of  trading  under  a  firm 
name,  or  in  cases  of  sleeping  partnerships  and  of  the  managers  of 
sleeping  partnerships  with  shares,  shall  be  issued  until  a  judgment 
has  been  given  against  the  partnership  itself. 

Art.  123.  Creditors  in  the  case  of  Societies  and  Companies  may 
apply  to  the  Courts  for  an  order  that  the  payments  provided  for 
in  the  Articles  of  Association  or  partnership  deeds,  and  which  are 
necessary  for  the  preservation  of  their  rights,  shall  be  made.  The 
Society  or  Company  may  settle  the  action  by  repaying  the  liability 
at  its  value  after  deduction  for  discount.  The  Managers  or 
Directors  shall  be  personally  obliged  to  see  to  the  carrying  oat  of 
judgments  given  for  this  purpose.  The  creditors  shall  be  at 
liberty  to  exercise,  in  conformity  with  Article  1166  of  the  Civil 
Code,  against  the  partners  or  shareholders  the  rights  of  the  Com- 
pany or  Society,  so  far  as  regards  payments  to  be  made  and  which 
are  claimable  under  and  by  virtue  of  the  Articles  of  Association 
by  resolutions  of  the  Company  or  under  judgments. 

Art.  124.  Commercial  Courts  may,  in  exceptional  cases  and 
upon  the  demand  of  shareholders  or  of  members  holding  one-fifth 
of  the  capital  of  the  Company,  summon  the  Society  by  serving 
them  with  a  summons  requiring  them  to  appoint  one  or  more 
members  as  a  committee  to  verify  the  books  and  accounts  of  the 
Society  or  Company.  The  parties  shall  be  heard  in  chambers,  and 
judgment  shall  be  given  in  public.  The  judgment  shall  define  the 
points  upon  which  the  investigation  is  to  proceed,  and  shall  fix  the 
security  to  be  deposited  for  payment  of  the  costs.  These  costs 
may  be  included  in  those  of  the  action  out  of  which  the  facts 
proved  arose.     The  report  shall  be  deposited  in  the  Registry. 

Art.  125.  Partners  in  a  temporary  partnership  shall  be  sum- 
moned personally  and  individually.  No  direct  action  shall  be 
entertained  between  third  persons  and  those  who  simply  take  a 
share  in  the  proceeds  of  a  joint  venture. 

Art.  126.  Actions  against  Companies  or  Societies  are  prescribed 
(statute  barred)  within  the  same  time  as  actions  against  individuals. 

Art.  127.  The  following  shall  be  prescribed  (statute  barred) 
after  five  years : 

All  actions  against  partners  or  shareholders  from  the  date  of  the 
publication  by  advertisements,  either  on  their  retirement  from  the 
Society  or  Company,  or  from  the  date  of  the  dissolution  of  the 
Society  or  Company,  or  from  the  end  of  the  time  for  which 
the  same  was  constituted. 
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All  actions  of  third  parties  claiming  payment  of  dividends 
improperly  distributed,  from  the  date  of  such  distribution. 

All  actions  against  liquidators  in  their  capacity  as  such,  from 
the  date  of  the  publication  by  advertisement  directed  to  be  made 
by  Article  121. 

All  actions  against  Managers,  Directors,  Trustees,  members  of 
the  committee,  and  liquidators,  for  acts  done  by  them  in  such 
capacities,  from  the  dat-e  of  the  commission  of  such  acts  or,  should 
they  have  been  held  liable  on  account  of  fraud,  from  the  date  of 
the  discovery  of  the  facts  proving  the  same  :  provided,  neverthe- 
less, that  actions  by  individual  shareholders  in  cases  in  which  the 
general  meeting  has  approved  the  action  of  the  management  of  the 
Company  within  one  year  from  the  date  of  such  approval. 

All  actions  brought  in  respect  of  the  validity  of  a  Society  or 
CJompany  divided  into  shares,  or  of  a  Co-operative  Society,  from 
the  date  of  the  publication  by  advertisement  where  the  contract 
has  been  unexecuted  during  five  years  at  least,  without  prejudice 
to  any  damages  which  may  be  recoverable  ;  provided  further  that 
the  invalidity  of  Societies  or  Companies,  whose  existence  is  con- 
trary to  law,  may  be  claimed  even  after  the  prescribed  time  has 
expired,  but  without  prejudice  to  such  invalidity  having  no  effect 
except  in  the  future. 

SECTION  X. 

As  TO  Companies  Formed  in  Foreign  Countries. 

Art.  128.  Limited  Liability  Companies  and  other  commercial, 
industrial,  or  financial  Companies,  formed  and  having  their  regis- 
tered office  in  foreign  countries,  shall  be  at  liberty  to  transact 
business  and  to  take  proceedings  before  Courts  of  Justice  in 
Belgium. 

Art.  129.  Every  Company  or  Society  whose  head  Office  is  in 
Belgium  shall  be  subject  to  Belgian  Law,  although  the  deed  of 
settlement,  or  other  act  constituting  the  Company,  may  have  been 
entered  into,  registered,  or  passed  in  a  foreign  country. 

Art.  130.  Articles  relating  to  the  publication  of  deeds,  balance 
sheets,  and  Article  66,  shall  be  applicable  to  foreign  Companies  or 
Societies  which  found  in  Belgium  a  branch  establishment,  or 
an  office  or  place  of  business  of  any  kind,  for  carrying  out  business 
transactions.  Persons  appointed  for  the  management  of  the 
Belgian  establishment  shall  be  liable  to  submit  to  the  same  respon- 
sibilities, with  regard  to  third  perfcons,  as  though  they  were 
managing  a  Belgian  Company  or  Society. 

SECTION   XI. 
Penal  Provisions. 

Art.  131.  The  following  persons  shall  be  punishable  by  the 
imposition  of  a  fine  ranging  from  60  to  10,000  francs,  viz.  : 

Those  who  hold  themselves  out  as  owners  of  shares  which 
do  not  belong  to  them,  and  who,  in  the  case  of  a  Company  or 
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Society  constituted  under  the  provisions  of  this  present  Law,  have 
taken  part  in  a  vote  passed  at  a  general  meeting  of  shareholders. 

Such  persons  as  lend  their  shares  for  the  purpose  of  being  used 
as  above  indicated. 

Art.  132.  The  following  persons  shall  be  considered  guilty  of 
swindling,  and  punished  with  the  penalties  provided  by  the  Penal 
Code  : 

1.  Those  who  under  the  guise  of  subscriptions  or  payments  to  a 
Company,  or  by  the  publication  made  in  bad  faith  of  subscriptions 
or  of  payments  non-existent,  or  from  any  other  false  statement, 
obtain  or  attempt  to  obtain  subscriptions  or  payments. 

2.  Those  who  in  order  to  induce  subscriptions  or  payments  to 
be  made,  in  bad  faith  advertise  the  names  of  particular  persons 
contrary  to  the  fact  as  being  or  intending  to  be  associated  with 
the  Company  in  any  capacity. 

Art.  133.  The  following  shall  be  punished  by  a  fine  of  from 
50  to  10,000  francs,  and  may,  in  addition,  be  imprisoned  for  a 
term  of  from  one  month  to  one  year  : 

Managers  or  Directors  who,  in  the  absence  of  inventories  or  by 
means  of  fraudulent  inventories,  carry  out  the  distribution  amongst 
shareholders  of  dividends  or  interest  not  arising  from  the  actual 
realised  profits  of  the  Company  or  Society. 

Art.  134.  The  following  shall  be  punished  with  the  same  pains 
and  penalties,  viz. :  those  w^ho  as  Directors,  Trustees,  members  of 
conmiittees  of  inspection  or  Managers,  have  knowingly  acquired 
shares  or  any  portion  of  the  capital  of  the  Company  thereby 
reducing  such  capital  or  the  obligatory  legal  reserve,  have  made 
advances  or  loans  out  of  the  Company's  or  Society's  capital  upon 
shares  or  upon  interests  of  the  Society  by  any  means  at  the 
expense  of  the  Society  or  Company,  or  who  admit  as  facts 
payments  which  have  not  actually  been  made  in  the  manner  and 
at  the  times  indicated. 

Art.  135.  Proof  of  the  offences  alleged  with  regard  to  acts  of 
management  or  supervision  against  Managers,  Directors,  and 
Trustees  of  sleeping  partnerships  with  shares,  of  Limited  Liability 
Companies  and  of  Co-operative  Societies,  shall  be  made  by  any  of 
the  usual  methods,  and  in  the  absence  of  proof  to  the  contrary,  by 
the  same  methods  as  are  provided  in  Articles  6,  7  and  8  of  the 
Decree  of  20th  July,  1831,  with  regard  to  the  press. 

Additional  Penalties. 

Art.  136.  Societies  or  Companies  whose  object  is  the  develop- 
ment of  mines  and  minerals  may,  without  losing  their  civil 
character,  adopt  the  forms  of  commercial  Companies  by  submitting 
themselves  to  the  provisions  of  the  present  Title. 

Civil  Companies  engaged  in  the  development  of  mines  may,  at 
whatever  period  they  are  constituted,  if  there  is  no  provision  to 
the  contrary  in  their  Articles  of  Association  or  deeds  establishing 
them,  be  converted  into  Limited  Liability  Companies  by  a  resolu- 
tion of  a  general  meeting  specially  convened  for  this  purpose. 
This  general  meeting  shall  settle  the  Articles  of  Association.     The 
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decision  to  this  end  shall  not  be  acted  upon  unless  it  is  approved 
by  shareholders  representing  at  least  three-fifths  of  the  capital. 

Art.  137.  Title  3  of  the  Conunercial  Code  is  repealed  from  the 
coming  into  operation  of  this  present  Law. 

Transitory  Provisions. 

Art.  138.  Articles  12,  §2  and  §65,  shall  apply  to  Societies  or 
Companies  formed  under  the  pre-existing  Law.  The  prescription 
of  hve  years  provided  by  Article  127  shall  be  applicable  to  the  same 
facts  resolved  upon  under  the  provisions  of  the  earlier  Law,  and  for 
which  more  than  five  years  is  provided  as  the  period  of  prescrip- 
tion by  such  earlier  Law. 

Art.  139.  Limited  Liability  Companies  in  existence  before  the 
coming  into  operation  of  this  present  Law,  shall  not  be  continued 
beyond  the  term  fixed  upon  for  their  existence,  except  upon  the 
terms  of  eliminating  from  their  Articles  of  Association  all  such 
Articles  as  are  contrary  to  the  present  Law,  and  upon  submitting 
to  all  its  provisions.  They  may  resolve  upon  such  modifications 
by  alterations  in  their  Articles  of  Association  under  the  same 
conditions,  except  that  in  this  case  the  authority  of  the  Govern- 
ment  shall  be  necessary  ;  provided,  nevertheless,  that  railway 
Companies  or  other  Companies  authorised  to  carry  out  public 
works,  shall  remain  subject  in  such  case  to  the  measures  of  con- 
trol and  supervision  provided  for  by  their  own  Articles  of 
Association  or  deeds  of  constitution. 

Article  2  of  the  Laio  of  22nd  May,  1880. 

Societies  or  Companies  which,  after  the  coming  into  operation  of 
this  present  Law,  have  regularly  carried  on  their  business  for 
one  year,  without  their  validity  having  been  attacked,  shall  not  be 
liable  to  be  declared  invalidly  constituted  by  reason  of  Articles  42 
and  46  of  the  Commercial  Code,  1808,  and  of  Article  29  of  the 
Law  of  18th  May,  1873,  nor  in  the  case  of  Companies  having  for 
their  object  the  development  of  mines  or  quarries,  provided  they 
were  not  authorised  to  assume  a  commercial  form  ;  provided  also, 
that  the  provision  as  to  invalidity  arising  from  non-compliance 
with  Article  29  above  referred  to,  shall  not  apply  except  from  the 
date  of  publication  of  a  duly  authenticated  deed,  in  which  it  is 
provided  that  compliance  has  been  made  with  this  present  Article. 

TITLE    10. 

As  TO  Assurance  in  General. 

Law  of  11th  JunCy  1874. 

CHAPTER  I. 

General  Provisions. 

Art.  1.  Assurance  is  a  contract  by  which  the  assurer  binds 
himself  in  consideration  of  a  premium,  to  indemnify  the  assured 
against  loss  or  damage  to  be  sustained  by  the  last  named,  as  a 
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consequence  of  the  happening  of  certain  nnf oreseen  events,  or  by 
reason  oi  force  majeure. 

Anticipated  profits  may  be  assured  in  the  cases  provided  for  by 
law. 

Art.  2.  Mutual  Assurance  Companies  shall  be  governed  by  their 
own  regulations,  by  general  principles  of  law  and  by  the  provisions 
of  this  present  title,  so  far  as  the  same  are  not  incompatible  with  this 
kind  of  assurance.  They  shall  be  represented  in  judicial  proceedings 
by  their  Directors. 

Art.  3.  The  provisions  of  the  present  title  in  cases  where  the 
same  are  not  abrogated  by  special  Articles,  shall  be  applicable  to 
contracts  for  carriage  by  sea,  upon  land,  and  upon  rivers  and 
canals. 

CHAPTEE  II. 

As  TO  Persons  who  may  Enter  into  Contracts  of 
Assurance. 

Art.  4.  An  object  may  be  assured  by  any  person  having  an 
interest  in  its  preservation,  by  reason  of  right  of  property  or  other 
actual  right  under  the  law,  by  which  such  person  may  find  himself 
under  obligation  to  safeguard  the  thing  insured. 

Art.  5.  The  contract  of  assurance  may  be  entered  into  on 
behalf  of  another,  and  by  virtue  of  a  general  or  special  power, 
or  even  by  directions  to  that  end.  The  results  thereof  are 
regulated,  in  the  last  case,  by  the  provisions  as  to  the  management 
of  the  business.  If  the  result  of  the  assurance  made  on  behalf  of 
a  third  person  is  not  effective,  the  assured  shall  be  taken  to  have 
contracted  on  his  own  behalf. 

Art.  6.  A  creditor  may  insure  the  solvency  of  his  debtor.  The 
assurer  may  reserve  to  himself  the  benefit  of  discussion  in  the 
absence  of  provision  to  the  contrary. 

Execution  creditors,  or  those  who  hold  security,  and  privileged 
or  mortgage  creditors  may  insure  in  their  own  names  the  goods 
which  stand  as  security  for  the  payment  of  their  debts.  In  the 
last  case,  the  money  payable  on  the  happening  of  the  event 
insured  against,  is  substituted  for  the  goods  which  form  their 
security. 

Art.  7.  When  chattels  are  insured,  the  payment  of  the  insurance 
money  to  the  assured  shall  release  the  assurer  from  liability,  unless 
notice  of  opposition  thereto  has  been  personally  served  upon 
him. 

Art.  8.  The  provisions  of  the  two  last  preceding  Articles  shall 
not  operate  unless  the  creditors,  in  proper  order  of  collocation  or 
of  distribution,  come  in  and  prove  their  claims  if  the  loss  of  the 
articles  levied  upon,  charged,  or  mortgaged,  or  upon  which  the 
right  of  priority  exists,  have  not  arrived. 
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CHAPTEE   III. 

As  TO  Liabilities  of  the  Assurer  and  the  Assured. 

Art.  9  (348).  Every  suppression  of  information  or  false  declara- 
tion made  by  the  assurer,  even  although  the  same  be  made  without 
bad  faith,  shall  render  the  assurance  void  when  the  same  has  the 
effect  of  increasing  the  risk  or  of  altering  the  subject  thereof  in  such 
a  manner  that  the  assurer,  had  he  known  thereof,  would  not  have 
entered  into  the  contract  on  the  same  conditions. 

Art.  10.  In  all  cases  in  which  the  contract  of  insurance  is 
void,  either  wholly  or  in  part,  the  assurer  shall,  if  the  assured  has 
contracted  in  good  faith,  restore  the  premium,  either  for  the  whole 
or  for  the  portion  in  respect  of  which  he  has  not  incurred  any  risk. 
The  question  of  good  faith  shall  not  be  allowed  to  be  relied  upon 
in  the  case  provided  for  by  §1  of  Article  12. 

Art.  11.  If  the  contract  is  void  by  reason  of  fraud  or  bad  faith, 
the  assurer  shall  retain  the  premium  without  prejudice  to  any  right 
of  public  action,  should  such  exist. 

Art.  12  (359).  Articles  insured,  of  which  the  entire  value  is 
covered  by  the  first  insurance,  may  not  become  the  subject  of  a 
fresh  assurance  against  the  same  risks  for  the  benefit  of  the  same 
person. 

If  the  whole  value  is  not  insured  by  the  first  contract,  the 
assurers  who  have  signed  subsequent  contracts  shall  be  responsible 
for  the  excess,  according  to  the  order  of  date  of  the  contracts.  All 
contracts  of  assurance  entered  into  on  the  same  date,  shall  be 
treated  as  having  been  made  simultaneously. 

Art.  13.  Loss,  whether  total  or  partial,  shall  be  made  good 
under  contracts  of  insurance  effected  on  the  same  date  in  propor- 
tion to  the  sums  assured  under  each  of  them,  and  as  between 
insurances  of  different  dates  in  proportion  to  the  amount  for  which 
each  assurer  is  rendered  liable. 

Art.  14.  Successive  insurances  upon  the  same  securities  against 
the  same  risks,  and  for  the  benefit  of  the  same  persons,  shall 
nevertheless  have  effect  as  follows  : 

1.  If  the  consent  of  each  of  the  assurers  has  been  given,  the 
loss  shall  be  divided  as  though  the  assurances  had  been  made 
simultaneously. 

2.  If  the  assured  discharges  the  first  assurer  from  all  liability  for 
the  future,  without  prejudice  to  his  own  liabilities,  the  discharge 
shall  in  the  last  case  be  signified  to  the  assurer,  and  reference  thereto 
shall  be  made,  under  penalty  of  same  being  void,  in  the  new 
policy. 

Art.  15  (242).  The  assured  may  cause  the  premium  of  assurance 
to  be  insured. 

Art.  16.  No  loss  or  damage  caused  by  the  actor  by  the  culpable 
negligence  of  the  assured,  shall  fall  upon  the  assurer.  The  last 
named  may  retain  or  sue  for  the  premium  if  he  has  already 
incurred  liability  for  the  risks. 
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Art.  17.  In  all  contracts  of  assurance,  the  assured  shall  take 
immediate  steps  to  provide  against  or  reduce  the  risk.  He  shall, 
immediately  the  damage  has  arisen,  give  notice  thereof  to  the 
assurer,  failure  to  observe  these  conditions  shall  give  a  right  to 
damages  in  a  proper  case.  Expenses  incurred  by  the  assured  in 
order  to  enable  him  to  reduce  the  damage,  shall  form  part  of  the 
liability  of  the  assurer,  even  although  the  total  of  the  expenses 
added  to  the  amount  of  the  damage  may  exceed  the  amount 
assured,  and  even  although  the  precautions  taken  shall  have  been 
without  result  ;  provided,  nevertheless,  that  the  Court«  and 
arbitrators,  when  the  parties  have  referred  matters  to  them,  may 
refuse  to  award  them  if  they  are  of  opinion  that  the  same  have 
been  incurred  needlessly,  either  wholly  or  in  part. 

Art.  18.  The  assurer  shall  not  be  liable  for  loss  or  damage 
resulting  immediately  from  an  inherent  defect  in  the  thing  assured, 
in  the  absence  of  provision  to  the  contrary. 

Art.  19.  The  insurance  shall  not  include  either  war  risks  or  loss 
or  damage  occasioned  by  revolutions,  in  the  absence  of  provision 
to  the  contrary. 

Art.  20.  In  every  contract  of  insurance,  the  compensation  to  be 
given  in  case  of  accident  shall  be  regulated  according  to  the  value 
of  the  thing  assured  at  the  time  of  the  happening  of  the  accident. 

If  the  value  of  the  thing  assured  has,  as  a  preliminary,  been 
ascertained  by  experts  agi*eed  upon  between  the  parties,  the 
assurer  shall  not  be  at  liberty  to  contest  this  value,  except  in  case 
of  fraud. 

The  value  of  the  article  may  be  proved  by  any  legal  method. 

The  Judge  may,  even  in  case  of  insufficiency  of  proof,  cause  the 
assured  to  allow  himself  to  be  put  under  oath. 

Art.  21.  In  all  cases  in  which  the  insurance  covers  only  a 
part  of  the  value  of  the  object  assured,  the  assured  shall  be  taken 
to  be  himself  the  assurer  so  far  as  regards  the  remainder  of  such 
value,  in  the  absence  of  agreement  to  the  contrary. 
.  Art.  22.  The  assurer  who  has  paid  up  in  respect  of  the 
damage  under  his  policy,  shall  be  discharged  from  all  rights  against 
the  assured  by  third  parties  by  reason,  of  such  damage,  and  the 
assured  shall  be  liable  in  respect  of  all  acts  which  may  prejudice 
the  rights  of  the  assurer  against  third  parties. 

In  the  case  of  assurances  which  are  permitted  to  be  made  under 
the  provisions  of  the  second  part  of  Article  6,  the  assurer  who  has 
paid  his  assurance  money  shall  be  protected  from  actions  by 
creditors  against  their  debtor.  The  discharge  shall  not  in  any  case 
prejudice  the  assured  who  has  only  received  a  partial  indemnity, 
and  the  last  named  may  pursue  his  remedies  in  respect  of  the 
balance,  and  preserve  for  such  purpose  his  right  of  preference 
against  the  assurer  in  conformity  with  Article  1252  of  the  Civil 
Code. 

Art.  23.  The  assurer  shall  have  a  right  of  priority  in  respect  of 
the  article  assured.  This  priority  shall  not  be  subject  to  registra- 
tion.    It  is  to  rank  immediately  after  judicial  expenses.     It  shall 


Digitized  by 


Google 


AssuBANCE  IN  General.  463 

not  exist,  whatever  the  method  of  payment  of  the  premium  may 
be,  except  to  the  extent  of  a  sum  equaJ  to  two  annual  payments  of 
premiums.  ^ 

Art.  24  (342).  The  assurer  shall  always  be  at  liberty  to  re-insure 
his  risk. 

CHAPTER  IV. 

As  TO  Proof  op  the  Contract. 

Art.  25  (332).  Contracts  of  insurance  must  be  made  in  writing 
whatever  the  value  of  the  object  of  the  contract  may  be,  provided, 
nevertheless,  that  verbal  proof  may  be  allowed  when  there  is  a 
beginning  of  written  proof  in  existence. 

Art.  26  (333).  There  may  be  included  in  one  policy  several 
insurances,  whether  the  things  assured,  the  amount  of  the  premium 
or  the  interests  of  different  assurers  are  in  question. 

Art.  27  (332).  The  policy  of  insurance  shall  set  out  : 

1.  The  date  on  which  the  insurance  is  entered  into. 

2.  The  name  of  the  person  entering  into  the  assurance  for  his 
-own  account,  or  for  that  of  another  person. 

3.  The  risks  which  the  assurer  takes  upon  himself,  and  the  time 
from  which  the  risk  runs  and  concludes. 

CHAPTER   V. 

As  to  Cektain  Cases  in  which  the  Contract  comes  to 
AN  End. 

Art.  28  (346).  The  insurance  shall  have  no  effect  if  the  article 
assured  has  never  been  subject  to  the  risk,  or  if  the  damage 
insured  against  already  existed  at  the  time  when  the  contract  was 
entered  into. 

Art.  29.  If  the  assurer  becomes  bankrupt  when  the  risk  has 
not  fully  run,  the  assured  may  demand  security,  or,  in  default  of 
security  being  given,  rescission  of  the  contract.  The  assurer  shall 
have  the  same  rights  in  the  event  of  failure  of  the  assured. 

Art.  30.  In  the  case  of  sale  of  the  article  insured,  the  insurance 
shall  enure  fully  for  the  benefit  of  the  purchaser  in  the  absence  of 
provision  to  the  contrary,  so  far  as  regards  all  risks  for  which  the 
premium  has  been  paid  at  the  time  of  the  sale.  It  shall  enure 
likewise  for  the  benefit  of  the  purchaser,  in  the  absence  of  pro- 
vision to  the  contrary,  when  he  has  acquired  the  rights  and  obliga- 
tions of  the  previous  owner,  so  far  as  the  assurers  are  concerned, 
or  when  by  agreement  between  the  assurer  and  the  purchaser,  the 
•contract  remains  in  force. 

Art.  31 .  The  liabilities  of  the  assurer  shall  cease  when  by  any  act 
of  the  assured  the  risks  become  changed  from  circumstances  brought 
about  by  the  assured,  or  by  aggravation  of  the  risk  of  any  kind,  so 
that  if  the  new  state  of  circumstances  had  existed  at  the  time  of 
the  contract,  the  assurer  would  not  have  entered  into  the  contract 
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of   insurance,  or  would  not  have   done   so  except   under  other 
conditions. 

The  assurer  who,  after  knowledge  of  the  modifications  to  the 
risk,  nevertheless  continues  to  carry  out  the  contract,  shall  not  he 
at  liberty  to  avail  himself  of  this  provision. 

CHAPTER   VI. 

As  TO  Prescription. 

Art.  32.  All  actions  arising  out  of  a  policy  of  insurance  shall  be 
prescribed  (Statute  barred)  after  three  years,  dating  from  the 
happening  of  the  event  giving  rise  to  them. 

TITLE    XI. 
Particularly  as  to  Certain  Insurances  on  Land. 

CHAPTER  I. 

As  to  Insurances  against  Fire. 

Art.  33.  Fire  risks  include  all  damage  arising  to  articles  insured 
against  fire  in  the  absence  of  some  grave  offence  chargeable  against 
the  assured  personally. 

Art.  34.  Coupled  with  damages  caused  by  fire,  all  damages 
which  are  the  consequence  of  fire  arising  at  an  adjoining  place 
shall  be  covered,  as  well  as  all  damage  done  to  and  depreciation 
caused  to  articles  assured,  whether  by  water  or  other  means  used 
for  the  purpose  of  extinguishing  the  fire.  The  loss  or  damage 
caused  during  salvage  by  whatever  means  it  may  be  brought  about, 
damage  resulting  from  the  total  or  partial  destruction  of  the 
building,  if  it  has  been  necessary  to  prevent  the  fire  from  spreading, 
as  well  as  damage  occasioned  through  mining  explosions  or  other 
similar  accidents,  whether  they  are  or  are  not  accompanied  by  fire. 

Art.  35.  The  provision  of  Article  18  shall  not  be  applicable  to 
inherent  faults  in  buildings  assured  against  fire,  unless  it  be  proved 
that  the  assured  did  not  know  of  the  same  at  the  time  of  entering 
into  the  contract. 

Art.  36.  In  case  of  fire  in  buildings,  the  loss  proved  for  shall 
be  assessed  by  comparing  the  value  of  the  building  as  it  was  before 
the  accident  happened,  with  its  value  immediately  afterwards. 
The  same  shall  be  paid  in  cash  unless  the  rebuilding  of  the  pre 
mises  has  been  agreed  upon  in  the  policy  of  assurance.  In  the 
last  case,  the  assured  shall  rebuild  or  repair  at  the  expense  of  the 
assurer  within  a  time  to  be  fixed,  if  necessary,  by  the  Judge.  The 
assurer  shall  have  the  right  of  seeing  that  the  sum  which  he  finds 
is  used  for  this  purpose. 

Art.  37.  When  the  assurance  has  for  it«  object  the  covering  of 
liability  for  rent  or  risks  from  neighbours,  the  assurer,  in  case  of 
accident,  shall  not  be  liable  except  for  material  damage  which 
arises  immediately  and  directly. 
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Art.  38.  In  the  case  of  fire  in  a  building,  the  policy  moneys 
due  to  the  tenant  who  has  assured  his  liability  for  rent  shall  enure 
for  the  benefit  of  the  owner  of  the  building,  to  the  exclusion  of 
the  creditors  of  the  assured.  In  the  same  manner,  the  policy 
moneys  arising  from  policies  effected  for  the  benefit  of  neighbours 
shall  belong  exclusively  to  the  last  named. 

CHAPTER  II. 

As  TO  Insurances  upon  Growing  Crops. 

Art.  39.  In  case  of  insurances  upon  growing  crops,  the  amount 
of  compensation  shall  depend  upon  the  value  which  the  crops 
would  have  borne  on  their  becoming  ripe,  or  at  the  time  at  which 
it  is  usual  to  gather  in  the  same  if  the  accident  had  not  then 
happened. 

Art.  40.  The  farmer  who,  in  case  of  accident,  has  received 
compensation  from  the  assurer,  shall  not  be  at  liberty  to  claim  a 
remission  of  rent  pursuant  to  Article  1769  of  the  Civil  Code 
except  up  to  the  amount  of  the  premiums  which  he  has  dis- 
bursed. 

CHAPTER  in. 

As  TO  Life  Insurance. 

Art.  41.  Persons  may  insure  their  own  or  other  persons'  lives. 
The  insurance  moneys  to  be  paid  at  the  time  of  death  shall  be 
settled  at  the  time  of  the  contract  being  entered  into. 

Contracts  of  insurance  upon  the  lives  of  others  shall  be  void  if 
it  is  proved  that  the  assurer  had  no  interest  in  the  lives  of  such 
persons.  The  assurer  shall  not  be  liable  to  pay  on  a  policy 
effected  in  favour  of  a  person  upon  his  own  life  when  the  death 
results  from  a  judicial  condemnation,  from  a  duel,  nor  from  suicide, 
unless  the  last  prove  not  to  have  been  voluntary,  or  when  it  has 
arisen  from  an  immediate  and  direct  criminal  cause,  or  from  a 
fault  committed  by  the  assured,  and  the  consequence  of  which  he 
could  not  be  taken  to  have  foreseen.  In  these  different  cases  the 
assurer  shall  be  at  liberty  to  retain  the  premiums  in  the  absence  of 
stipulation  to  the  contrary. 

Art.  42.  The  transfer  of  rights  resulting  from  the  insurance 
shall  be  carried  out  by  a  transfer  in  writing  of  the  policy  signed 
by  the  assignor,  the  assignee,  and  the  assurer. 

Art.  43.  The  amount  agreed  to  be  payable  upon  the  death  of 
the  assured  shall  belong  to  the  person  indicated  in  the  contract, 
without  prejudice  to  the  application  of  the  rules  of  legal  civil 
procedure  relating  to  reduction  in  payments  to  be  made  by  the 
assured. 
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AS  TO  MARITIME   TRADE   (CARRIAGE 
BY   SEA). 

Laio  of  21 8t  August,  1879. 


TITLE   1. 
As  TO  Ships  and  other   Sea-going  Cbaft. 

Art.  1  (190).  Ships  and  other  maritime  craft  are  personal 
property.     They  may,  however,  be  mortgaged. 

Art.  2  (195).  The  voluntary  sale  of  a  ship  must  be  in  writing, 
and  may  be  earned  out  by  means  of  a  public  deed  or  by  a  deed 
under  hand. 

It  may  be  made  in  respect  of  the  whole  ship  or  of  a 
portion  thereof,  the  ship  being  either  in  port  or  at  sea.  The 
deed  must  be  transcribed  in  full  pn  to  the  register  provided  for 
the  purpose  at  the  Mortgage  Registry  at  Antwerp.  Before  that 
it  shall  not  be  capable  of  being  set  up  against  claims  of  third 
persons  who  have  contracted  without  fraud. 

Art.  3  (196).  The  claims  of  secured  or  mortgage  creditors  who 
have  entered  such  claims  upon  the  register,  follow  the  ship  into 
whosever  hands  it  may  pass,  and  give  a  right  to  collocation  and 
payment  according  to  the  order  in  which  the  same  are  entered 
upon  the  register. 

Art.  4  (191).  The  following  shall  take  priority  in  the  order 
in  which  they  are  given  : 

1  (191).  Legal  and  other  expenses  incurred  for  the  purpose  of 
bringing  about  the  sale  and  the  distribution  of  the  price. 

2  (191 — 2).  Navigation  charges  provided  for  by  law  as  well 
as  costs  of  towage. 

3  (191 — 3).  The  wages  of  the  bailiff  put  in  charge,  and  the 
expenses  of  looking  after  the  craft  from  the  day  of  its  entry  into 
port. 

191 — 4.  The  rent  of  warehouses  in  which  the  ship's  tackle, 
apparel,  and  furniture  may  be  stored. 

Art.  5  (191 — 5).  The  costs  of  maintenance  of  the  craft  and  of 
her  tackle,  apparel,  and  furniture  from  the  date  of  her  entry 
into  port. 

Art.  6.  The  costs  and  expenses  arising  from  salvage  or  from 
salvage  services  for  the  last  voyage. 
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Art.  7  (191 — G).  The  stipend  of  the  Captain  and  wages 
of  the  crew  employed  since  the  list  for  the  last  voyage  was 
made  out,  whatever  may  be  the  method  of  remuneration  for  their 
services. 

Art.  8  (191 — 7  &  9).  Sums  lent  to  the  Captain  for  the  needs  of 
the  craft  during  the  last  voyage,  and  repayment  of  the  cost  of 
goods  sold  by  him  for  the  same  purpose. 

Art.  9  (191 — 8).  Sums  due  to  creditors  for  goods  supplied, 
hand  labour,  repairs,  supplies,  equipment,  and  fitting  out  preparatory 
to  the  vessel  leaving  port  if  she  has  already  made  her  first  vojrage. 

Art.  10  (191 — 8).  Sums  due  to  contractors  and  workmen 
employed  in  the  construction  if  the  ship  has  not  previously  been 
to  sea.  If  the  contractors  or  workmen  knew  that  the  ship  had 
been  built  for  an  agreed  fixed  sum  by  a  contractor  on  behalf  of  a 
third  person,  the  security  shall  only  subsist  to  the  extent  of  the 
amount  for  which  this  person  is  indebted  to  the  contractor  at  the 
time  when  the  action  is  instituted. 

Art.  11.  Sums  advanced  for  the  building  of  a  ship  for  the 
person  on  whose  behalf  the  ship  is  built,  if  the  ship  has  not  already 
been  delivered  to  him. 

Art.  12  (191 — 1).  The  total  of  premiums  of  assurance  paid 
upon  the  hulk,  keel,  tackle,  apparel,  and  furniture,  and  upon  the 
equipment  of  the  ship  due  in  respect  of  the  last  voyage  when  the 
assurance  has  been  effected  for  the  voyage  or  for  the  last  year 
when  the  assurance  has  been  effected  for  the  year. 

Art.  13  (191 — 11).  Damages  due  to  freighters  on  account  of 
failure  to  deliver  goods  which  have  been  loaded  into  the  ship,  or  in 
respect  of  repayment  or  losses  sustained  by  damage  to  the  said 
goods  owing  to  the  fault  of  the  Captain  or  crew. 

Art.  14.  Damages  caused  by  collision. 

Art.  15  (191 — 8).  Sums  due  to  the  vendor  of  the  ship  for 
unpaid  purchase-money. 

(191).  Creditors  included  within  each  of  the  sub-headings 
of  the  present  Article  shall  be  liable  to  take  the  amount  realised 
at  so  much  in  the  pound  (au  marc  le  franc),  should  the  same  be 
insufficient  to  pay  their  debts  in  full. 

Art.  5  (192).  The  priority  given  to  debts  referred  to  in  the 
above  Articles  shall  not  be  taken  advantage  of  unless  it  is 
proved  in  the  manner  following  : 

1  (192 — 1).  Legal  expenses  shall  be  proved  by  the  bills  of  costs 
allowed  by  the  Judges  of  competent  Courts. 

2  (192 — 2).  Navigation  and  other  expenses  by  legal  receipts 
given  by  the  receivers. 

3  (192 — 3).  The  debts  referred  to  in  numbers  3,  4,  and  5  of 
Article  4  shall  be  proved  by  bills  of  costs  allowed  by  the  President 
of  the  Commercial  Court. 

4  (192 — 4).  The  wages  and  stipends  of  the  crew  by  the  books 
relating  to  the  equipment  and  dismantling,  and  by  orders  made  by 
the  maritime  commissioners. 
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.  5  (192 — 5).  Sums  lent,  and  the  price  of  goods  sold  for  the 
needs  of  the  vessel  during  her  last  voyage,  by  the  statements  made 
out  by  the  Captain  supported  by  the  minute  of  proceedings  signed 
by  the  Captain  and  the  principal  members  of  the  crew  proving  the 
necessity  of  such  loans. 

6  (192 — 6).  Goods  supplied  for  the  purpose  of  equipping  the 
vessel,  and  for  victualling  her,  shall  be  proved  by  memoranda, 
invoices,  or  statements  countersigned  by  the  Captain  and  prepared 
by  the  owner,  of  which  a  duplicate  shall  be  deposited  in  the 
Begistry  of  the  Commercial  Court  before  the  departure  of  the 
vessel,  or  at  latest  within  ten  days  after  her  departure. 

7.  Sums  due  to  contractors  and  workmen  employed  in  the 
construction  of  the  vessel,  and  advances  made  for  the  purpose 
of  such  construction  by  all  methods  of  proof  provided  for  by 
Article  25  of  the  Law  of  15th  December,  1872. 

8  (192 — 8).  Premiums  of  insurance  shall  be  proved  by  the 
policies  or  by  extracts  from  the  books  of  the  insurance  brokers. 

9  (192 — 7).  Costs  and  damages  arising  by  reason  of  salvage 
or  of  salvage  services,  damages  due  to  freighters  and  those 
due  on  account  of  collisions  shall  be  proved  by  judgments  or  by 
awards  of  arbitrators  given,  or  by  agreements  come  to  between 
the  parties  and  approved  by  the  President  of  the  Commercial 
Court. 

10.  The  sale  of  the  vessel  by  a  detd  duly  dated  and  made 
public  by  an  entry  in  the  register  at  the  Begistry  of  Mortgages. 

Art.  6  (193).  The  priority  of  creditors  shall  be  extinguished 
independently  of  the  ordinary  means  of  extinction  of  liabilities  : 

By  a  judicial  sale  in  accordance  with  the  provisions  relating 
thereto  made  by  law,  or  by  voluntary  sale  entered  upon  the 
register  in  accordance  with  Article  2,  and  published  in  an  Antwerp 
or  Ghent  newspaper,  and  in  one  circulating  in  the  port  where  the 
ship  was  fitted  out,  and  affixed  to  the  mast  or  to  the  most  con- 
spicuous part  of  the  vessel  without  opposition  by  the  creditors  of 
the  vendor  notified  within  one  month  of  the  publication  by 
advertisement,  and  the  notice  affixed  to  the  ship,  as  well  to  the 
vendor  as  to  the  purchaser  ;  provided,  nevertheless,  that  the  priority 
of  creditors  shall  continue  to  exist  against  the  price  so  long  as  the 
same  has  not  been  paid  or  distributed. 

TITLE  2. 
As  TO  Owners  of  Vessels  and  their  Crews. 

CHAPTEB  I. 

As  TO  Owners  of  Vessels. 

Art.  7  (216  and  Law  of  19//*  June,  1855).  Every  owner  of 
a  ship  shall  be  civilly  liable  in  respect  of  acts  done  by  the  Captain 
and  in  respect  of  engagements  entered  into  by  him  relating  to  the 
vessel  and  to  the  voyage.     He  shall,  however,  be  at  liberty  to 
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discharge  himself  from  liability  in  respect  of  the  above  by 
abandoning  his  right  to  the  vessel  and  to  the  freight ;  provided, 
nevertheless,  that  his  right  to  discharge  from  liability  by  abandon- 
ing his  rights  shall  not  enure  in  favour  of  a  person  who  is  at  the 
same  time  Captain  and  owner  or  co-owner  of  the  vessel.  If  he  be  only 
co-owner,  the  Captain  shall  not  be  liable  in  respect  of  engagements 
entered  into  by  him  in  respect  of  that  which  relates  to  the  vessel 
and  to  the  voyage,  except  in  proportion  to  the  amount  of  his 
interest.  The  right  of  recourse  of  owners  or  co-owners  against 
their  assurers  shall  not  be  included  in  the  abandonment  of  their 
right«  of  property. 

Art.  8  (218).  The  owner  shall  be  at  liberty  to  discharge  the 
Captain.  There  shall  be  no  right  in  damages  unless  there  is  a 
written  agreement. 

Art.  9  (219).  Should  the  discharged  Captain  be  co-owner  of 
the  vessel,  he  shall  be  at  liberty  to  give  up  his  right  of  co-owner 
of  the  ship  and  insist  upon  being  paid  the  capital  money  which  his 
interest  may  represent.  The  amount  of  this  capital  money  shall 
be  fixed  by  experts  either  agreed  upon  by  the  parties  or  judicially 
appointed. 

Art.  10.  A  person  fitting  out  the  vessel  who  is  co-owner  or 
manager  on  behalf  of  the  owners,  shall  be  at  liberty  to  represent 
before  the  Courts  the  owners  of  a  vessel  in  all  matters  relating  to 
her  equipment  and  to  her  leaving  port. 

Art.  11  (220).  So  far  as  regards  joint  interests  of  the  owners  of 
vessels,  the  opinion  of  the  majority  shall  be  given  effect  to.  The 
majority  shall  be  ascertained  by  reference  to  shares  in  the  ship 
exceeding  one  half  of  her  value.  The  sale  by  auction  of  the 
whole  vessel  shall  not  be  ordered  except  upon  the  demand  of 
owners  who  together  represent  one  half  of  the  total  interests  in 
the  vessel,  unless  there  is  a  contract  in  writing  to  the  contrary. 
In  case  of  the  above-mentioned  sale,  the  expenses  incident  thereto 
shall  fall  upon  each  share  in  the  vessel  in  proportion  to  the  amount 
thereof. 

CHAPTER  II. 

As  TO  THE  Crew. 

SECTION  I. 
As  TO  THE  Captain. 

AS  TO  THE  rights  AND  DUTIES  OF  THE  CAPTAIN. 

Art.  12  (221).  Every  Captain,  Master,  or  Skipper  entrusted 
with  the  management  of  a  vessel  or  other  craft  is  taken  to  give  a 
warranty  against  faults  even  of  a  trivial  description  to  be  com- 
mitted by  him  in  the  carrying  out  of  his  functions. 

Art.  13  (222).  He  shall  be  liable  for  all  goods  which  he  takes 
on  board.  He  shall  give  a  receipt  therefor.  This  receipt  is 
called  a  Bill  of  Lading. 

Art.  14  (223).  It  is  the  Captain's  duty  to  man  the  vessel 
and  to  choose  and  engage  the  sailors  and  other  members  of  the 
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crew,  which  he  shall,  however,  do  in  agreement  with  the  ownere 
when  they  are  on  the  spot,  or  when  they  are  represented  by  persons 
acting  for  them  under  a  power. 

Art.  15  (224).  The  Captain  shall  keep  a  register,  paged  and 
initialled  by  one  of  the  Judges  of  the  Commercial  Court,  or  by 
the  burgomaster  or  bailiff  of  the  place  where  there  is  no  Com- 
mercial Court.  This  register  shall  contain  the  decisions  arrived 
at  during  the  voyage,  the  receipts  and  expenses  relating  to  the 
vessel,  and  generally  everything  relating  to  her  cargo,  and 
which  may  give  rise  to  an  account  being  rendered  or  a  claim  being 
made. 

Art.  16  (225).  The  Captain  shall,  before  taking  charge  of  the 
vessel,  have  his  ship  surveyed  in  accordance  with  the  provisions 
of,  and  in  the  manner  prescribed  by,  the  regulations.  The 
minute  of  proceedings  of  the  survey  shall  be  deposited  in  the 
Registry  of  the  Commercial  Court,  and  a  certified  copy  thereof 
given  to  the  Captain. 

Art.  17  (226).  The  Captain  shall  have  on  board  the  certificate 
of  ownership  of  the  vessel,  her  sailing  papers  (lettres  de  mer),  her 
muster  roll,  the  bills  of  lading,  the  minute  of  the  proceedings 
relating  to  her  survey,  and  tiie  receipts  for  payments  made  to  or 
deposited  with  the  customs. 

Art.  18  (227).  The  Captain  shall  personally  attend  on  his  vessel 
both  at  the  entrance  and  departure  thereof  into  and  from  ports, 
harbours,  or  rivers. 

Art.  19  (228).  In  case  of  failure  to  perform  the  duties  imposed 
by  the  four  preceding  articles,  the  Captain  shall  be  liable  for  the 
happening  of  all  events  detrimental  to  the  interests  of  those  who 
are  interested  in  the  vessel  and  in  her  loading. 

Art.  20  (229).  The  Captain  shall  also  be  liable  in  respect  of 
damage  arising  to  goods  which  he  may  have  loaded  upon  the 
bridge  of  his  vessel  without  the  consent  in  writing  of  the  person 
loading  the  goods.  All  portions  of  the  vessel  which  are  not  a 
part  of  the  body  thereof  shall  be  included  in  the  expression 
"  bridge." 

Art.  21  (230).  The  liability  of  the  Captain  shall  not  cease 
except  on  proof  of  obstacles  to  the  observance  of  the  above 
stipulations  amounting  to  force  majeure. 

Art.  22  (232 — 321).  When  owners  or  their  proxies  are  upon 
the  spot  the  Captain  shall  not,  without  their  special  authority, 
cause  repairs  to  be  done  to  the  vessel,  sails,  cordage,  or  other 
things  for  the  vessel  to  be  supplied,  borrow  money,  nor  enter  into 
contracts  of  aifreightment  relating  to  the  vessel. 

Art.  23  (233).  If  the  craft  has  already  been  chartered  with  the 
consent  of  the  owners,  and  one  or  more  of  them  refuse  to  contri- 
bute towards  the  necessary  expenses  in  order  to  fit  the  ship  for 
sea,  the  Captain  may,  in  such  a  case,  twenty-four  hours  after 
notice  given  to  the  persons  refusing  to  provide  their  proportion, 
may  borrow  on  their  account  even  by  mortgaging  their  portion  of 
the  ship,  with  the  authority  of  the  Judge. 
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Art.  24  (234).  If  during  the  course  of  a  voyage  it  becomes 
necessary  to  provide  for  repairs,  purchase  of  victuals,  or  for  any 
other  pressing  needs  of  the  ship,  the  Captain,  after  having  set  the 
same  out  in  a  minute  of  proceedings  signed  by  the  principal  members 
of  the  crew,  may,  on  obtaining  leave,  in  Belgium  from  the  Com- 
mercial Court,  or,  failing  this,  of  a  justice  of  the  peace,  or,  when 
he  is  abroad,  from  the  consul  or  the  vice-consul,  or,  in  default  of 
this,  from  the  magistrate  of  the  place  ';  borrow,  upon  the  security 
of  the  hulk  or  the  keel  of  the  vessel,  or  upon  her  cargo,  or  he  may 
pledge  or  sell  goods  up  to  the  amount  of  the  sum  proved  to  be 
necessary  for  her  needs.  The  magistrate  authorising  the  loan  shall 
make  a  note  thereof  in  the  ship's  log. 

Owners,  or  the  captain  who  represents  them,  shall  keep  an 
account  of  goods  sold  according  to  the  price  at  which  goods  of  the 
same  nature  and  quality  would  sell  in  the  place  of  discharge  of 
the  vessel  at  the  time  of  her  entry  into  port. 

A  single  or  the  several  charterers  of  vessels  who  are  all 
agreed  in  opposing  the  sale  or  mortgage  of  their  goods  may 
give  effect  thereto  by  causing  the  same  to  be  landed,  paying 
such  proportion  of  the  freight  agreed  upon  as,  having  regard  to 
the  portion  of  the  voyage  which  has  been  accomplished,  has 
then  been  earned.  In  the  absence  of  consent  by  any  of  the 
charterers,  those  of  them  who  desire  to  avail  themselves  of  the 
right  to  land  their  goods  shall  be  liable  to  pay  the  whole  of 
the  freight  in  respect  of  such  goods.  In  both  cases  those  who 
have  caused  their  goods  to  be  landed  shall  pay  their  proportion 
of  damage  caused  by  wreck  up  to  the  moment  of  the  landing  being 
effected. 

Art.  25  (235).  The  Captain,  before  his  departure  from  a 
foreign  port  to  return  to  Belgium,  shall  send  to  the  owners  or 
their  representatives  an  account  signed  by  him,  setting  forth 
the  state  of  the  cargo,  the  price  of  the  goods  included  therein, 
sums  which  he  has  borrowed,  and  the  names  and  addresses  of 
the  lenders. 

Art.  26  (236).  A  Captain  who,  without  any  need,  has 
borrowed  money  upon  a  bottomry  bond  or  for  the  purpose  of 
victualling  t'he  ship  or  paying  the  crew,  who  has  pledged  or 
sold  merchandise  or  stores,  or  who  has  introduced  into  his 
accounts  supposititious  average  deductions  or  payments,  shall  be 
personally  liable  to  repay  to  the  owners  or  charterers  the  money 
or  the  payment  for  goods  without  prejudice  to  criminal  proceedings 
being  taken  against  him,  should  the  circumstances  allow.  Excepting 
cases  in  which  the  ship  is  not  seaworthy,  which  must  be  legally 
proved,  the  Captain  shall  not  be  at  liberty,  under  penalty  of  the 
same  being  void,  to  sell  the  ship  without  a  special  power  of 
attorney  for  the  purpose  signed  by  the  owners. 

Art.  28  (238).  Every  ship^s  Captain  engaged  for  the  voyage 
is  bound  to  complete  the  same  under  penalty  of  being  liable  for  all 
expenses  and  damages  to  the  owners. 

Art.  29  (239).  The  Captain  of  a  ship  laden  by  the  owners  with 
goods  to  be  sold  on  their  behalf  as  a  speculation  in  which  the 
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Captain  shares,  shall  not  take  on  board  for  his  own  purposes  any 
goods  of  which  he  is  sole  owner,  unless  there  is  an  agreement 
to  the  contrary  between  him  and  the  owners  or  charterers. 

Art.  30  (240).  In  case  of  contravention  of  the  provisions  set 
forth  in  the  last  Article,  the  Captain  shall  be  deprived  of  his 
portion  of  the  common  profit  without  prejudice  to  a  claim  for 
larger  damages  against  him  in  a  proper  case. 

Art.  31  (241).  The  Captain  shall  not  abandon  his  vessel  during 
the  voyage,  whatever  the  danger  may  be,  without  the  advice  of 
the  officers  and  the  principal  members  of  the  crew  ;  and  in  such 
case  he  must  take  with  him  any  money  which  may  be  upon  the 
ship  and  such  goods  as  are  of  the  greatest  value  in  her  cargo,  as 
he  is  able,  under  penalty  of  being  liable  in  respect  thereof  per- 
sonally. If  the  goods  so  taken  from  the  ship  are  lost  owing  to 
unforeseen  circumstances,  the  Captain  shall  be  relieved  from 
liability  in  respect  thereof. 

Art.  32  (242).  The  Captain  must,  within  twenty-iour  hours  of 
his  entry  into  port,  have  his  ship's  log  inspected  and  make  his 
report.     The  report  must  set  forth  : 

The  port  and  the  date  of  departure,  the  route  which  he  took, 
the  risks  which  he  ran  ;  insubordination  which  may  have  arisen 
on  the  ship,  and  any  remarkable  circumstances  which  have  occurred 
during  the  voyage. 

Art.  33  (243).  The  report  shall  be  made  at  the  Registry  before 
the  President  of  the  Commercial  Court.  In  places  where  there 
is  no  Commercial  Court  the  report  shall  be  made  to  the  justice 
of  the  peace  of  the  district.  The  justice  of  the  peace  who  receives 
the  report  shall  forward  the  same  without  delay  to  the  President 
of  the  Commercial  Court  which  is  nearest  to  him.  In  both  cases 
the  deposit  thereof  shall  ultimately  be  made  at  the  Registry  of 
the  Commercial  Court. 

Art.  34  (244).  Should  the  Captain  land  in  a  foreign  port  he 
shall  present  himself  before  the  Belgian  Consul  and  make  a  report 
to  him  and  obtain  a  certificate  proving  the  date  of  his  arrival 
and  departure  and  the  nature  and  condition  of  his  cargo. 

Art.  35  (245).  If  during  the  course  of  the  voyage  the  Captain 
should  be  obliged  to  cast  anchor  in  a  Belgian  port,  he  shall 
declare  to  the  President  of  the  Commercial  Court  of  the 
district  the  reasons  for  his  delay.  In  places  where  there  is  no 
Commercial  Court  the  declaration  shall  be  made  to  the  justice  of 
the  peace  of  the  district.  If  the  delay  arises  in  a  foreign  port,  the 
declaration  shall  be  made  to  the  Belgian  Consul,  or,  in  default  of 
him,  to  the  magistrate  of  the  place. 

Art.  36  (240).  A  Captain  whose  vessel  has  been  wrecked  and 
who  has  saved  himself  either  alone  or  with  some  members  of  his 
crew,  shall  present  himself  in  Belgium  before  the  Judge  of  the 
place  where  he  finds  himself,  or,  in  default  of  such  Judge,  before 
some  other  civil  authority  ;  abroad,  before  the  Belgian  Consul,  or, 
in  default  of  him,  before  the  magistrate  of  the  place,  there  to 
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make  his  report  and  to  cause  the  same  to  be  verified  by  those 
members  of  his  crew  who  have  been  saved  with  him  and  who  were 
with  him  at  the  time,  and  to  take  a  certified  copy  thereof. 

Art.  37  (247).  To  verify  the  Captain's  report,  the  Judge  shall 
receive  the  evidence  of  members  of  the  crew  and,  if  possible,  of 
any  of  the  passengers,  without  prejudice  to  other  means  of  proof. 
Reports  which  are  not  verified  shall  not  be  accepted  as  a  release  to 
the  Captain  in  respect  of  his  liability,  and  shall  not  be  admitted  as 
legal  evidence  except  in  cases  where  the  shipwrecked  Captain  has 
been  the  only  person  saved  in  the  place  where  he  made  his  report. 
The  right  of  having  the  facts  proved  in  the  presence  of  both 
parties  shall  be  reserved  to  the  parties  interested. 

Art.  38  (248).  Except  in  cases  of  imminent  peril,  the  Captain 
shall  not  be  at  liberty  to  discharge  any  goods  before  making  his 
report. 

Art.  39  (249).  If  the  vessel's  stores  have  run  out  during 
the  voyage,  the  Captain,  upon  taking  the  advice  of  the  principal 
members  of  the  crew,  may  compel  persons  who  have  live  stock  on 
board  to  allow  them  to  be  used  for  the  common  benefit  upon 
condition  of  paying  their  full  value. 

§  2.— AS  TO  the  bill  of  LADING. 

Art.  40  (281).  The  bill  of  lading  shall  set  fortb  the  nature  and 
quantity  of  the  goods  to  be  carried.  It  shall  contain  the  name 
and  residence  of  the  consignor,  the  name  and  address  of  the  con- 
signee, the  name  and  residence  of  the  Captain,  the  nationality  and 
the  tonnage  of  the  vessel,  the  ports  of  departure  and  destination, 
the  agreement  relating  to  the  freight ;  it  shall  set  forth  in  the 
margin  the  marks  and  distinguishing  numbers  of  the  goods  to  be 
carried  :  it  shall  also  state  the  number  of  copies  of  the  bill  of 
lading  issued. 

The  bill  of  lading  may  either  be  '*  To  order"  or  **  To  bearer," 
or  to  a  named  person. 

Art.  41  (282).  Every  bill  of  lading  shall  be  made  in  four 
original  parts  at  least ;  one  for  the  consignor,  one  for  the  con- 
signee, one  for  the  Captain,  and  one  for  the  ship's  owner.  The 
copy  of  the  bill  of  lading  intended  for  the  Captain  shall  be  signed 
by  the  consignor  ;  the  other  copies  shall  be  signed  by  the  Captain. 
When  there  are  several  copies  for  the  consignee,  each  of  these 
copies  shall  state  whether  it  is  a  first,  second,  third,  etc., 
copy. 

The  bill  of  lading  shall  be  signed  within  twenty-four  hours  of 
loading.  The  consignor  shall  supply  the  Captain  within  the  same 
period  with  receipts  for  the  goods  loaded. 

Art.  42  (283).  The  bill  of  lading  drawn  out  in  the  manner 
above  provided  shall  prove  the  facts  contained  in  it  as  between 
the  parties  interested  in  the  goods  laden  and  between  them  and 
the  assurers. 
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Art.  43  (284).  In  case  of  difference  between  the  bills  of  lading 
signed  by  the  consignor  and  those  signed  by  the  Captain,  each 
original  shall  prove  its  contents  against  the  person  who  signed  it. 

Art.  44.  The  holder  of  the  bill  of  lading,  even  by  virtue  of 
endorsement  in  blank,  shall  have  the  sole  right  to  demand  delivery 
of  the  consignment  by  the  Captain.  Should  several  copies  of  the 
bills  of  lading  be  produced,  the  Captain  must  apply  in  Belgium  to 
the  Commercial  Court ;  abroad,  to  the  Belgian  Consul,  k>  name 
the  holder  to  whom  he  is  to  make  delivery  of  the  goods  included 
in  the  bill  of  lading  in  exchange  for  payment  of  the  freight. 

Art.  45.  In  the  event  of  shipwreck  or  of  delay  caused  b}'  force 
majeure,  the  holder  of  the  bill  of  lading,  even  although  it  may  not 
be  in  favour  of  a  named  person,  shall  be  at  liberty  to  exercise  all 
the  rights  of  the  consignor,  may  compel  delivery  to  him  of  the 
goods  by  the  Captain  and  take  and  retain  the  produce  thereof 
under  liability  of  providing  security  and  on  obtaining  authority  for 
the  purpose  in  Belgium  from  the  Commercial  Court ;  abroad,  from 
the  Belgian  Consul  or  from  the  magistrate  of  the  district,  who 
shall  prescribe  such  measures  for  protecting  the  rights  of  third 
parties  as  he  may  consider  proper. 

Art.  46  (285).  Every  commission  agent  or  consignee  who 
receives  the  goods  mentioned  in  bills  of  lading  or  charter- 
parties  shall  give  a  receipt  to  the  Captain  who  asks  him  therefor 
under  penalty  of  being  liable  to  pay  all  expenses  and  damages,  even 
although  the  same  may  be  brought  about  by  delays. 


SECTION   II. 
As  TO  Sailors  and  Members  of  the  Crew. 

Art.  47  (250).  The  conditions  of  the  hiring  of  the  Captain  and 
members  of  the  crew  of  the  vessel  shall  be  proved  by  the  muster 
roll  or  by  the  agreements  of  the  parties. 

Art.  48  (252).  If  the  voyage  shall  be  abandoned  by  acts  of  the 
owners,  Captain,  or  affreightors  before  the  departure  of  the  vessel, 
the  sailors  engaged  for  the  voyage  or  by  the  month  shall  be  paid 
for  the  days  during  which  they  were  employed  in  manniug  the 
vessel.  They  shall  retain  as  an  indemnity  to  themselves  Any 
advanced  pay  which  they  may  have  received.  If  any  advances 
shall  not  yet  have  been  paid,  the  sailors  who  have  been  engaged 
by  the  month  shall  receive  as  an  indemnity  one  month  of  the 
wages  agreed  upon  by  them,  and  sailors  engaged  for  the  voyage  a 
sum  corresponding  to  one  month's  wages  according  to  the  pre- 
sumed length  of  the  voyage,  unless  this  presumed  length  of  time 
shall  not  exceed  one  month,  in  which  case  they  shall  be  paid  the 
whole  month's  wages. 

If  the  abandonment  is  decided  upon  after  the  voyage  has  com- 
menced, sailors  engaged  for  the  voyage  shall  be  paid  the  whole  of 
the  wages  agreed  upon  by  them. 
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Sailors  engaged  by  the  month  shall  receive  their  agreed  wages 
for  the  time  that  they  have  served,  and  beyond  this,  by  way  of 
damages,  their  wages  for  the  presumed  length  of  time  during  which 
the  voyage  for  which  they  were  engaged  would  last. 

Sailors  engaged  for  the  voyage  or  by  the  month  shall  receive  in 
tiddition  their  expenses  necessary  to  enable  them  to  return  home 
from  the  place  at  which  the  vessel  was  left,  unless  the  Captain,  the 
owners,  the  affreightors,  or  the  maritime  commissioner  are  able 
to  obtain  for  them  employment  upon  another  vessel  returning  to 
the  place  of  their  departure. 

Art.  49  (253).  If  there  is  a  prohibition  to  trade  with  the  port 
of  destination  of  the  vessel  or  if  she  is  stopped  by  order  of  the 
Government  before  her  voyage  commences,  the  sailors  shall  only 
be  entitled  to  receive  their  days'  wages  in  respect  of  the  time 
employed  by  them  in  getting  the  vessel  ready  for  sea. 

Art.  50  (254).  If  the  prohibition  against  trading  or  the  arrest 
of  the  vessel  takes  place  during  the  course  of  a  voyage,  in  the  case 
of  prohibition  the  sailors  shall  be  paid  a  proportion  equal  to  the 
time  during  which  they  have  given  their  services,  in  the  case  of 
arrest  the  wages  of  the  sailors  employed  by  the  month  shall  run  as- 
to  one-half  during  the  time  that  the  arrest  lasts.  The  wages  of 
the  sailors  engaged  for  the  voyage  shall  be  paid  in  accordance  with 
the  terms  of  their  engagement. 

Art.  51  (255).  If  the  voyage  is  prolonged,  the  amount  of  the 
sailors'  wages  engaged  for  the  voyage  shall  be  increased  jf>ro  mtu 
in  proportion  to  the  length  of  time  for  which  it  was  prolonged. 

Art.  52  (256).  If  the  cargo  is  discharged  from  the  vessel  volun- 
tarily at  a  place  nearer  to  the  port  of  departure  than  that  which 
was  provided  for  by  the  contract,  no  deduction  in  respect  of  time 
saved  shall  be  made  in  the  amount  of  wages  to  be  paid. 

Art.  53  (257).  Should  the  sailors  be  engaged  upon  the  promise 
of  their  receiving  a  proportion  of  the  profit  made  by  means  of 
freight,  they  shall  be  entitled  neither  to  damages  nor  to  days' 
work  on  account  of  any  decision  not  to  proceed,  any  delay  or  any 
lengthening  of  the  voyage  brought  about  by  force  majeure. 

If  the  abandonment,  the  delay,  or  the  lengthening  of  the  voyage 
is  brought  about  owing  to  acts  of  the  consignors,  the  members  of 
the  crew  shall  be  entitled  to  share  in  any  damages  which  may  have 
been  awarded  to  the  ship. 

These  damages  shall  be  divided  between  the  owners  of  the  vessel 
and  the  members  of  the  crew  in  the  same  proportion  as  the  freight 
would  have  been  divided. 

If  the  prevention  arises  owing  to  an  act  of  the  Captain  or  the 
owners,  they  shall  be  liable  for  the  amount  of  any  damages 
sustained  owing  thereto  by  the  crew. 

Art.  54  (258,  259).  In  case  of  capture,  shipwreck,  or  declara- 
tion of  unseaworthiness,  the  sailors  engaged  by  the  month  or  by 
the  voyage  shall  be  paid  their  wages  up  to  the  time  of  the  cessation 
of  their  services,  and  shall  have  the  right  in  addition  thereto  to  be 
returned  to  their  native  country  at  the  vessel's  expense  so  far  as 
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the  port  at  which  they  were  engaged  is  concerned,  or,  at  the 
option  of  the  Captain,  to  an  equivalent  sum  as  damages,  unless  it 
be  proved  that  they  have  not  done  all  in  their  power  to  salve 
the  vessel.  In  the  last-mentioned  case  the  Court  shall  have  the 
right  of  deciding  what  reduction  of  wages  they  have  thereby 
become  liable  to  suffer. 

Advances  received  shall  not  be  liable  to  be  repaid. 

Art.  55  (260).  Sailors  engaged  on  t«rms  of  sharing  the  freight 
shall  be  paid  their  wages  only  out  of  the  freight  in  proportion  to 
the  amount  received  therefrom  by  the  Captain. 

Art.  56  (261).  In  whatever  manner  the  sailors  may  be  engaged 
they  shall  be  paid  for  their  days'  work  done  by  them  in 
endeavouring  to  salve  the  wreckage  and  the  goods  which  have  been 
cast  into  the  sea  by  shipwreck. 

Art.  57  (262).  The  sailors  shall  be  paid  their  wages,  provided 
with  medical  aid,  and  returned  to  their  native  country  at  the 
expense  of  the  ship  should  they  become  ill  during  the  voyage,  or 
be  wounded  in  the  service  of  the  ship. 

Wages  shall  be  payable  up  to  the  end  of  the  voyage  for  which 
the  engagement  has  been  contracted,  unless  it  be  proved  that  the 
sailor  has  been  restored  to  health  before  that  period,  and  has  been 
enabled  to  rejoin  the  ship  or  to  obtain  another  engagement. 

Art.  58  (263).  Sailors  shall  be  paid  their  wages,  maintained, 
provided  with  medical  attendance,  and  returned  to  their  native 
country  at  the  expense  of  the  vessel  and  the  cargo,  if  they  are 
wounded  whilst  fighting  against  enemies  and  pirates. 

Art.  59  (264).  If  the  wound  or  the  illness  shall  have  been 
occasioned  by  the  sailor's  own  fault,  or  if  having  left  the  vessel 
without  authority  he  has  been  wounded  on  land,  the  expense  of 
medical  attendance  and  of  maintenance  shall  be  paid  by  him 
personally,  and  the  Captain  shall  be  entitled  to  discharge  him. 
His  wages,  in  the  last  case,  shall  only  be  paid  to  him  in  proportion 
to  the  time  during  which  he  has  been  employed. 

Art.  60  (265).  In  the  event  of  the  death  of  a  sailor  during  the 
voyage,  if  he  was  engaged  by  the  month,  his  wages  shall  be 
payable  to  his  legal  representatives  up  to  the  date  of  his  death. 
If  he  was  engaged  for  the  voyage,  one-half  of  his  wages  shall  be 
payable  if  he  dies  on  the  voyage  home. 

If  sailors  are  engaged  on  sharing  terms,  the  whole  of  their  share 
shall  be  payable  to  them  if  they  die  after  the  voyage  has 
commenced. 

The  wages  of  a  sailor  killed  whilst  defending  the  vessel  shall  be 
payable  in  respect  of  the  whole  of  the  voyage  if  the  vessel  arrives 
safely  in  port. 

Art.  61  (266,  267).  A  sailor  made  prisoner  on  board  shall  be 
paid  his  wages  up  to  the  date  of  his  being  taken  prisoner.  Should 
he  be  taken  prisoner  whilst  either  at  sea  or  on  land  in  the  service 
of  the  vessel,  he  shall  be  entitled  to  be  paid  the  whole  of  his  wages. 

Art.  62  (270).  Every  sailor  who  is  able  to  prove  that  he  was 
discharged  without   valid   reason,  shall   be   entitled   to   damages 
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against  the  Captain.  The  damages  shall  be  fixed  at  one-third  of  his 
wages  if  the  discharge  took  effect  after  the  voyage  had  commenced. 

The  damages  shall  be  the  whole  of  his  wages,  including  therein 
the  expenses  of  return  home  if  the  discharge  is  given  during  the 
course  of  the  voyage. 

The  Captain  shall  not,  in  any  of  the  cases  above  referred  to,  be 
entitled  to  be  reimbursed  such  damages  from  the  owners  of  the 


There  shall  be  no  ground  for  claiming  damages  if  the  sailor  is 
discharged  before  the  completion  of  the  muster-roll. 

In  no  case  shall  the  Captain  be  at  liberty  to  discharge  a  sailor 
in  a  foreign  country. 

Art.  63  (271).  The  ship  and  the  freight  earned  during  the 
time  the  engagement  of  the  crew  lasts  shall  be  liable  to  stand  as 
security  for  payment  of  the  wages  of  the  sailors  in  priority  to  all 
other  claims. 

Art.  64  (272).  AJl  the  provisions  relating  to  wages,  medical 
expenses,  and  repatriation  of  sailors  shall  enure  in  favour  of  the 
ofScers  and  of  the  other  members  of  the  crew. 

Art.  65.  All  provisions  relative  to  wages,  repatriation,  as  well 
as  to  maintenance  and  medical  attendance  of  sailors  should  they 
fall  ill  or  be  wounded,  shall  be  payable  out  of  the  public  purse. 

Provisions  Common   to  Both   the   Preceding 
Sections. 

Art.  66  (251).  The  Captain  and  members  of  the  crew  shall 
not,  under  any  pretext,  take  on  board  the  ship  any  goods  for  their 
own  purposes  without  the  permission  of  the  owners  and  without 
paying  freight  therefor,  unless  there  is  provision  made  for  the 
purpose  in  the  terms  of  their  engagement.  If  before  the  vessel 
leaves  port  goods  improperly  taken  on  board  shall  not  have  been 
returned  to  land,  those  who  took  them  on  board  shall  pay,  in 
respect  of  the  goods,  double  the  freight  which  they  would  have 
had  to  pay  should  they  have  been  taken  on  board  with  the  consent 
of  the  owners,  without  prejudice  to  larger  damages,  if  the 
circumstances  justify  the  same. 

TITLE  3. 

As    TO    Charter-parties    or   Contracts    of    Maritime 

Hiring. 

CHAPTER  I. 

As  TO  THE  Nature  and  Form  of  the  Contract. 

Art.  67  (273,  274).  The  contract  of  maritime  hiring  shall  be 
proved  by  the  methods  of  proof  allowed  in  commercial  matters. 
Conditions  which  are  not  set  forth  in  the  agreement  shall  be 
regulated  according  to  the  custom  of  the  place  where  such  contracts 
are  entered  into. 
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Art.  68.  The  hiring  of  a  whole  ship  shall  not  include  the  cabin 
and  other  portions  thereof  reserved  for  the  crew,  but  there  ahall 
not  be  carried  in  the  cabin  or  in  the  other  places  reserved  for  the 
crew  goods  for  the  benefit  of  the  Captain  without  the  consent  of 
the  charterers.  In  case  of  contravention  in  this  respect,  the  last 
paragraph  of  Article  G6  shall  apply  to  the  Captain. 

Akt.  69  (275).  Should  the  vessel  be  chartered  at  a  fixed  price 
for  a  fixed  period  of  time,  and  should  there  be  no  agreement  to 
the  contrary,  the  liability  to  pay  freight  shall  run  from  the  dat<e 
when  the  vessel  sailed. 

Art.  70  (286).  The  amount  agreed  for  the  chartering  of  a 
vessel  or  of  other  sea-going  craft  shall  be  called  freight  or 
**  Nolis."  It  shall  be  regulated  in  accordance  with  the  agreement 
between  the  parties.  It  shall  relate  to  the  whole  or  part  of  the 
craft,  for  the  whole  voyage,  or  for  a  limited  time  ;  shall  be  by 
weight,  number  of  articles,  or  by  measurement,  at  a  fixed  price,  or 
dependent  upon  the  result  of  realisation. 

Art.  71  (280).  The  ship,  tackle,  furniture  and  apparel,  and  the 
freight  and  goods  laden  shall  respectively  be  liable  to  the  carrying 
out  of  the  agreement  of  the  parties. 

CHAPTER  II. 

As  TO  THE  Result  of  the  Contract. 

SECTION  I. 
As  TO  the  Liabilities  op  the  Owner. 

Art.  72  (287).  The  owner  must  give  the  charterer  the  use  and 
enjoyment  of  the  ship  in  accordance  with  the  provisions  of  his 
agreement.  If  the  whole  of  the  ship  is  chartered,  although  the 
charterer  does  not  avail  himself  of  the  whole  space  which  he  has 
chartered,  the  Captain  shall  not  be  at  liberty  to  take  other  goods 
on  board  to  stow  in  such  place  without  the  charterer's  consent. 
The  charterer  shall  reap  the  benefit  of  carrying  goods  which  fill 
up  the  space  that  has  been  chartered  to  him. 

Art.  73  (289).  Any  Captain  of  a  ship  who  has  represented 
such  ship  to  be  of  greater  carrying  capacity  than  she  is,  shall  be 
liable  in  damages  to  the  charterer. 

Art.  74  (290).  A  mistake,  however,  shall  not  be  taken  to  he 
made  in  a  declaration  as  to  tonnage  unless  it  exceeds  one- 
fortieth  part  of  the  declared  tonnage,  or  if  the  declaration  is  made 
in  accordance  with  the  gauging  certificate. 

SECTION  II. 

As  TO  the  Liabilities  op  the  Chabtereb. 

§  1.— gexebal  bules. 

Art.  75  (288).  The  charterer  shall  be  bound  by  two  principal 
liabilities  : 

1.  To  carry  out  the  loading  in  respect  of  which  he  has  con- 
tracted. 
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2.  To  pay  the  agreed  freight. 

When  he  does  not  load  the  quantity  of  goods  provided 
for  by  the  charter-party,  he  shall,  nevertheless  be  bound  to  pay 
the  entire  freight  in  respect  of  the  total  cargo  which  he  has 
undertaken  to  load. 

Should  he  bind  himself  beyond  this  point,  he  shall  pay  the 
freight  in  respect  of  the  excess  according  to  the  amount  agreed 
upon  by  the  charter-party. 

If,  without  having  loaded  anything,  he  abandons  the  voyage 
before  the  ship  sails,  he  shall  pay  by  way  of  damages  to  the 
Captain  half  of  the  agreed  freight  as  stated  in  the  charter-party 
in  respect  of  the  whole  of  the  cargo  which  he  ought  to  have 
loaded,  but  shall  no  longer  be  at  liberty  to  abandon  the  voyage 
when  the  vessel  has  taken  any  portion  of  her  cargo  on  board. 

If  in  the  last  case  the  vessel  goes  to  sea  light,  the  whole  of  the 
freight  shall  be  paid  to  the  Captain,  unless  the  loading  was  agreed 
upon  to  be  made  on  the  terms  of  the  freight  being  payable 
according  to  results. 

Art.  76  (309).  When  goods  have  arrived  in  due  time  at  their 
destination,  the  consignor  shall  not  in  any  case  require  a  deduction 
from  the  agreed  amount  of  the  freight. 

Art.  77  (310).  The  consignor  shall  not  be  at  liberty  to  abandon 
goods  for  the  payment  of  the  freight  where  such  goods  have  been 
reduced  in  value,  or  deteriorated  by  inherent  vice  or  by  unforeseen 
circumstances. 

If,  however,  vessels  containing  wine,  oil,  honey,  and  other  liquids 
become  empty  through  leakage,  or  have  nearly  emptied  them- 
selves, the  said  vessels  may  be  abandoned  for  payment  of  the 
freight. 

Art.  78  (305).  If  the  consignee  refuses  to  accept  delivery  of 
the  goods,  the  Captain  may,  with  the  authority  of  the  Court,  cause 
the  same  to  be  sold  for  payment  of  his  freight,  and  may  obtain  an 
order  for  the  balance  to  be  paid  into  Court. 

If  the  sum  realised  should  be  insufficient,  he  retains  his  rights 
against  the  consignor. 

Art.  79  (306).  The  Captain  shall  not  be  at  liberty  to  detain 
goods  on  board  for  payment  of  freight.  He  may,  within  the  time 
limited  for  unloading,  require  a  deposit  in  the  hands  of  third 
parties  sufficient  to  secure  the  payment  of  his  freight. 

Art.  80  (307).  The  Captain  shall  have  a  right  of  priority  in 
respect  of  his  freight,  and  in  respect  of  the  repayment  to  him  of 
expenses  caused  by  accidents  should  any  occur  to  the  goods  with 
which  his  ship  is  laden,  for  fifteen  days  after  they  are  delivered, 
unless  they  shall  have  passed  into  the  hands  of  third  persons. 

Art.  81  (308).  In  the  event  of  bankruptcy  of  the  consignors 
or  of  persons  claiming  the  goods  before  the  expiry  of  the  said 
fifteen  days,  the  Captain  shall  have  priority  over  all  creditors  for 
the  payment  of  his  freight,  and  for  expenses  arising  from  accidents 
for  which  he  is  entitled  to  be  indemnified. 
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§  2.— AS   TO   DELAY  IN    THE   SHIP'S  ARRIVAL  AT   HER  DESTINATION. 

Art.  82  (294).  If  the  ship  should  be  arrested  at  the  time  of 
her  setting  sail,  during  her  voyage,  or  at  the  place  of  discharge, 
owing  to  any  act  of  the  consignor,  the  expenses  of  such  delay  shall 
be  payable  by  the  consignor. 

If  the  ship,  having  been  chartered  for  the  voyages  out  and  home, 
returns  light,  or  with  an  incomplete  cargo,  the  whole  of  the 
freight  shall  be  payable  to  the  Captain,  as  well  as  demurrage. 

Art.  83  (295).  The  Captain  shall  be  liable  to  pay  damages  to 
the  charterer  if  by  any  act  of  his  the  vessel  has  been  stopped 
or  delayed  at  the  port  of  departure  during  her  voyage,  or  at  her 
port  of  discharge. 

Art.  84  (277).  In  the  event  of  force  majeure,  which  does  not 
prevent  except  for  a  time  the  departure  of  the  vessel,  the  agree 
ment  shall  remain  in  full  force,  and  there  shall  be  no  ground  for 
claiming  demurrage  on  account  of  delay. 

Art.  85  (300).  Should  the  vessel  be  stopped  by  force  majeure 
in  the  course  of  her  voyage,  no  freight  shall  be  payable  in  respect 
of  the  time  for  which  she  was  so  stopped.  If  the  vessel  was 
chartered  for  a  fixed  sum  and  for  n  fixed  period  of  time,  no  increase 
in  the  freight  shall  be  allowed  if  she  is  chartered  for  the  voyage. 

The  cost  of  maintenance  and  the  wages  of  the  crew  during 
detention  of  the  ship  shall  be  regarded  as  accidents. 

Art.  86  (278).  The  consignor  shall  be  at  liberty  during  the 
time  that  the  vessel  is  arrested  to  direct  the  goods  to  be  discharged 
at  his  expense,  on  condition  of  reloading  them  or  indemnifying 
the  captain. 

§  3.— AS  TO  CASES  WHERE    THE    CARGO    DOES    NOT   REACH    ITS 
DESTINATION. 

Art.  87  (291).  Should  the  vessel  be  loaded  on  condition  of  the 
freight  being  paid  out  of  profits  either  at  so  much  a  quintal,  so 
much  a  ton,  or  at  a  fixed  price,  the  consignor  shall  be  at  liberty 
to  take  back  his  goods  before  the  vessel  sails  upon  paying  half  the 
freight.  He  shall  bear  the  expenses  of  loading  and  unloading,  and 
also  of  reloading  other  goods  which  it  is  necessary  to  displace,  and 
also  those  relating  to  the  delay. 

Art.  88  (292).  The  captain  may  land  at  the  place  of  loading 
goods  which  he  finds  in  his  vessel  if  he  has  not  received  notification 
of  them,  or  he  may  claim  freight  for  them  at  the  highest  rate  at 
which  the  same  is  paid  at  the  place  at  which  they  are  taken  on 
board  for  goods  of  the  same  description. 

Art.  89  (293).  The  consignor  who  takes  back  his  goods  during 
the  voyage  shall  be  liable  to  pay  the  whole  of  the  freight,  and  all 
expenses  arising  from  their  discharge,  unless  the  goods  are  taken 
back  owing  to  acts  or  defaults  committed  by  the  Captain,  in  which 
event  the  last-named  shall  be  liable  for  all  the  expenses. 

Art.  90  (272).  If  before  the  vessel  sails  there  shall  be  a  trading 
prohibition  with  the  country  for  which  the  goods  are  intended,  all 
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agreements  shall  be  rescinded  without  any  liability  or  right  to 
damages  on  the  part  of  either  party. 

The  consignor  shall  be  liable  to  pay  the  expenses  of  loading  and 
unloading  his  goods. 

Art.  91  (297).  If  a  trading  prohibition  should  be  made  against 
the  country  for  which  the  ship  is  bound,  and  she  should  be  forced 
to  return  with  her  cargo,  the  captain  shall  only  be  entitled  to  be 
paid  in  respect  of  the  outward  voyage,  although  the  vessel  may 
have  been  chartered  for  the  outward  and  homeward  voyages. 

Art.  92  (279).  In  the  event  of  the  port  of  destination  of  the 
ship  being  under  blockade,  or  in  the  event  of  other  force  majeure 
which  prevents  the  same  from  entering  the  port,  the  captain  shall 
be  obliged,  if  he  has  not  received  orders,  or  if  orders  which 
he  has  received  cannot  be  executed  by  him,  to  act  in  the  best 
interests  of  the  consignor,  either  by  making  for  a  neighbouring 
port,  or  by  returning  to  the  port  of  departure. 

Art.  93  (298).  Freight  shall  be  payable  in  respect  of  goods 
which  the  captain  has  been  forced  to  sell  in  order  to  provide  stores, 
repairs,  and  other  pressing  necessaries  to  the  ship,  he  giving  credit 
for  their  value  at  the  price  realised  by  the  rest  of  the  goods,  or 
which  other  goods  of  the  same  quality  could  have  been  sold  for 
at  the  port  of  discharge,  should  the  vessel  arrive  safely  in  port. 

If  the  ship  be  lost,  the  captain  shall  keep  an  account  of  the 
cargo  upon  the  footing  that  the  same  had  been  sold,  he  deducting 
as  well  the  freight  provided  for  by  the  Bill  of  Lading  without  pre- 
judice to  the  rights  reserved  to  the  owners  of  the  ship  by  §2, 
Article  7. 

When,  from  the  exercise  of  such  right,  a  loss  to  those  to  whom 
the  goods  have  been  sold  or  mortgaged  arises,  the  same  shall  be 
divided  pro  rata  upon  the  value  of  the  goods  and  of  all  goods 
which  have  arrived  at  their  destination  or  which  have  been  salved 
from  shipwreck  arising  after  the  events  which  have  necessitated 
the  sale  or  mortgaging. 

Art.  94  (296).  Should  the  Captain  be  obliged  to  do  repairs  to 
the  vessel  during  her  voyage,  the  consignor  shall  be  bound  to 
wait  or  to  pay  the  whole  of  the  freight. 

In  the  event  of  not  being  able  to  repair  the  vessel,  and  if  the 
Captain  is  unable  to  charter  another  vessel,  the  freight  shall  be 
regulated  by  Article  97. 

Art.  95  (297).  The  Captain  shall  lose  his  freight  and  be  liable 
in  damages  to  the  consignor  if  the  latter  is  able  to  prove  that 
after  the  ship  has  sailed  she  was  not  seaworthy.  Such  proof 
shall  be  admissible  in  spite  of  and  in  contradiction  to  survey 
certificates  which  may  have  been  given  at  the  time  of  her 
leaving  port. 

Art.  96  (301).  The  Captain  shall  be  entitled  to  be  paid  his 
freight  upon  goods  which  have  been  jettisoned  for  the  common 
benefit  upon  the  principle  of  general  average. 

Art.  97  (302).  No- freight  shall  be  payable  in  respect  of  goods 
lost  by  shipwreck,  or  by  collision,  pillage  by  pirates,  or  capture  by 
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•eneinies.  The  Captain  shall  be  bound  to  repay  the  freight  which 
has  been  advanced  to  him,  unless  there  is  an  agreement  to  the 
contrary. 

(303).  No  freight  shall  be  payable  in  respect  of  goods  whidb 
after  shipwreck  or  declaration  of  unseaworthiness  of  the  Tesaei 
have  not  arrived  at  their  destination.  Should  the  goods  arrive 
at  their  destination  at  a  freight  less  than  that  which  was  agreed 
upon  with  the  Captain  of  the  shipwrecked  or  unseaworthy  veesel, 
the  difference  between  the  two  amounts  of  freight  shall  be  paid 
to  the  Captain,  but  nothing  shall  be  payable  to  him  if  the  new 
freight  is  equal  to  that  which  had  been  agreed  upon  with  him ; 
and  if  the  new  freight  is  larger,  the  difference  in  the  amount  shall 
be  borne  by  the  consignor. 

Art.  98.  The  Captain  who  has  assisted  in  salving  or  in  repur- 
chasing goods  which  would  not  have  arrived  at  their  destination 
but  for  his  assistance,  shall  have  the  right  to  be  paid  compensation, 
which,  in  the  event  of  dispute,  shall  be  fixed  by  the  Court. 

CHAPTEB   III. 

As  TO  Average  and  the  Eegulations  regarding  it. 

Art.  99  (397).  All  extraordinary  expenses  incurred  on  behalf 
of  the  ship  and  her  cargo,  either  jointly  or  separately  ;  alli  damage 
which  arise  to  the  ship  or  to  the  goods  since  the  loading  thereof 
and  her  departure  up  to  the  time  of  her  return  to  port  and 
discharge,  shall  be  the  subject  of  average. 

Art.  100  (398).  In  the  absence  of  special  agreements  between 
all  parties,  average  shall  be  regulated  in  accordance  with  the 
provisions  hereinafter  contained. 

Art.  101  (399).  Average  is  of  two  kinds — general  and 
particular. 

Art.  102  (400).  The  following  give  rise  to  general  average  : 

Extraordinary  expenses  incurred  and  damage  suffered  volun- 
tarily for  the  benefit  and  good  of  the  ship  and  her  cargo. 

(403 — 5).  All  other  circumstances  give  rise  to  particular 
average. 

Art.  103.  The  expenses  of  any  delay  occasioned  by  conditions 
of  the  sea  shall  be  considered  as  giving  rise  to  genend  average  if 
the  ship  and  her  cargo  would,  in  the  event  of  the  voyage  being 
continued,  be  placed  in  peril. 

Included  in  such  expenses  shall  be  the  wages  and  the  main- 
tenance of  the  crew  from  the  port  in  which  delay  took  place 
until  the  time  when  the  vessel  has  been  put  into  a  condition  to 
enable  her  to  continue  her  voyage. 

If  the  delay  has  been  occasioned  by  accidents  which  are  agreed 
to  arise  from  an  inherent  defect  in  the  ship,  or  from  some  cause 
attributable  to  the  Captain  or  the  crew,  the  expenses  shajl  give 
rise  to  particular  average  against  the  ship. 

If  delay  is  caused  by  spontaneous  fermentation,  or  by  other 
vices  inherent   in    the    goods,   all    the    expenses    arising   ftam 
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this  particular  accident  shall  be  attributable  to  the  goods  them- 
selves. 

Art.  104  (401 — 417).  General  average  shall  be  borne  by  the 
ship,  the  cargo  and  the  total  amount  of  the  freight  at  so  much  in 
the  pound  of  their  value. 

Particular  average  shall  be  borne  and  paid  by  the  owner  of  the 
thing  which  gives  rise  to  the  damage  or  occasions  the  loss. 

Art.  105.  Freight  which  has  been  paid  or  paid  in  advance,  and 
is  liable  to  be  repaid,  shall  only  contribute  one-half  of  the  net 
total. 

Art.  106  (419).  Munitions  of  war,  victuals,  clothing  and  the 
wages  of  the  crew  and  passengers'  luggage  shall  not  contribute  in 
<;ases  of  general  average.  Their  proportion  of  damage  shall  be 
paid  by  contribution  levied  upon  all  the  other  goods. 

Art.  107  (402 — 415).  All  goods  preserved  shall  contribute  by 
way  of  general  average  at  the  time  of  their  discharge,  based  upon 
the  net  result  of  the  sale  thereof,  deduction  being  made  of  the 
freight  payable.  Freight  payable  in  advance,  and  which  is  not 
recoverable,  shall  not  be  deducted. 

Goods  thrown  overboard  or  jettisoned  shall  be  paid  for  at 
their  value,  including  freight,  such  freight  being  afterwards  liable 
to  be  paid.  They  shall  contribute  to  the  extent  of  their  value, 
freight  being  deducted  in  the  same  manner  as  in  the  case  of 
goods  which  have  been  saved. 

Art.  108  (415).  The  quality  of  the' goods  shall  be  proved  by 
the  production  of  the  bills  of  lading  and  the  goods,  if  the 
same  exist. 

(418).  Should  the  quality  of  the  goods  have  been  incorrectly 
stated  in  the  bill  of  lading,  and  should  they  prove  to  be  of  greater 
value,  they  shall  contribute  upon  the  footing  of  their  full  value, 
should  they  be  saved. 

They  shall  pay  according  to  the  value  shown  by  the  bill  of  lading 
if  they  are  lost. 

If  the  goods  declared  are  of  inferior  quality  to  that  which  is 
stated  in  the  bill  of  lading,  they  shall  contribute  according  to  the 
quality  described  in  the  bill  of  lading,  if  they  are  saved.  They 
shall  be  paid  for  upon  the  footing  of  their  true  value  if  they  are 
jettisoned  or  damaged. 

Art.  109  (420).  So  far  as  regards  goods  where  there  is  no  bill 
of  lading  or  declaration  of  the  Captain,  the  same  shall  not  be  paid 
for  if  they  are  jettisoned.  They  shall  conkribute  by  way  of  general 
average  if  they  are  saved. 

(421).  Goods  stowed  upon  the  bridge  of  a  vessel  shall  be  liable 
to  contribute  by  way  of  general  average  if  they  are  saved.  Should 
they  be  jettisoned  or  damaged,  the  owner  shall  not  be  at  liberty 
to  claim  any  contribution.  He  shall  only  have  his  right  of  action 
against  the  Captain. 

Art.  110.  The  ship  shall  contribute  up  to  the  amount  of  her 
value  at  the  place  of  discharge. 

2  I  2 
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Art.  Ill  (423).  Should  the  jettison  not  save  the  ship,  no 
general  average  contribution  shall  be  payable. 

Goods  saved  shall  not  be  liable  to  payment  of  general  average 
in  favour  of  those  whose  goods  have  been  jettisoned  or  damaged. 

Art.  112  (424).  Should  the  jettison  save  the  ship,  and  should 
the  ship  in  continuing  her  voyage  be  lost,  the  goods  saved  shall 
contribute  to  the  jettison  upon  the  footing  of  their  value  in  the 
state  in  which  they  are  found,  deduction  being  made  for  the 
expenses  of  salvage. 

Art.  113  (425).  Goods  jettisoned  shall  not  contribute  in  any 
case  to  payment  of  damages  which  arise  after  the  jettison  in 
favour  of  the  goods  saved.  The  goods  shall  not  be  liable  to 
contribute  to  payment  of  the  value  of  the  ship  which  is  lost  or 
the  value  of  which  has  been  reduced  by  reason  of  unseaworthiness. 

Art.  114  (428).  In  all  the  cases  above  referred  to  the  Captain 
and  the  crew  shall  have  a  claim  secured  upon  the  goods  or  the 
price  arising  from  the  sale  thereof  for  the  total  of  the  amount  of 
contribution.  They  shall,  however,  in  no  case  be  entitled  to  keep 
the  goods  if  the  consignee  provides  security  for  the  payment  of 
the  contribution. 

Art.  115  (429).  If  after  the  division  the  goods  jettisoned  are 
recovered  by  the  owners,  they  shall  be  bound  to  give  the  Captain 
and  the  other  persons  interested  the  benefit  of  the  amount  which 
they  have  received  in  contribution,  deduction  being  made  there- 
from for  any  damage  arising  from  the  jettison  and  the  expenses  of 
recovery. 

Art.  116  (412).  The  Captain  is  bound  to  prepare  in  writing  a 
minute  of  the  proceedings  relating  to  the  jettison  and  other 
sacrifices  made  by  him  as  soon  as  he  has  the  means  of  so  doing. 

The  minute  of  proceedings  shall  set  forth  the  reasons  which 
have  decided  him  to  make  the  sacrifice,  the  articles  sacrificed, 
abandoned,  thrown  overboard,  or  damaged.  It  shall  be  signed  by 
the  Captain  and  by  the  principal  members  of  the  crew,  or  the 
grounds  of  their  refusal  to  sign  shall  be  set  forth  therein.  It 
shall  be  entered  in  the  ship's  log. 

Art.  117  (413).  At  the  first  port  at  which  the  ship  touches  the 
Captain  shall,  within  twenty-four  hours  of  his  arrival,  report 
the  facts  set  forth  in  his  minute  of  proceedings  and  verify  the 
same. 

Art.  118  (414).  The  particulars  showing  the  condition  of  the 
goods  and  of  the  loss  and  damage  sustained  by  them  shall  be 
made  out  at  the  place  of  the  vessel's  discharge,  at  the  instance  of 
the  Captain,  by  experts. 

The  experts  shall  be  appointed  by  the  Commercial  Court,  if  the 
discharge  is  made  in  Belgium.  In  places  where  there  is  no  Com- 
mercial Court  the  experts  shall  be  appointed  by  the  justice  of  the 
peace.  Abroad  they  shall  be  appointed  by  the  Belgian  Consul, 
and,  in  default  of  him,  by  the  magistrate  of  the  place  where  the 
discharge  takes  place.  The  experts  shall  be  put  on  oath  before 
entering  upon  their  functions. 
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Art.  119  (416).  Experts  appointed  by  virtue  of  the  last  pre- 
ceding Article  shall  divide  up  the  damages  and  the  losses.  The 
division  shall  be  rendered  executory  by  the  adoption  thereof  of 
the  Court.  In  foreign  parts  the  division  shall  be  rendered 
executory  by  the  Belgian  Consul,  or,  in  his  absence,  by  some 
competent  Court  of  the  district. 

TITLE    4. 
As  TO  Carriage  op  Passengers  by  Sea. 

Art.  120.  A  passenger  shall  not,  without  the  permission  of  the 
Captain,  be  at  liberty  to  transfer  his  contract  of  carriage 
(passenger's  ticket). 

Art.  121.  The  costs  of  maintenance  of  the  passenger  shall  be 
taken  to  be  included  in  the  price  of  his  passage,  in  the  absence  of 
agreement  to  the  contrary  ;  in  this  event  the  Captain  is  required 
to  provide  for  the  passenger  necessary  food  at  a  fair  price. 

Art.  122.  A  passenger  shall  be  taken  to  be  a  consignor  with 
regard  to  the  personal  effects  which  he  has  upon  the  vessel.  The 
Captain  shall  not  be  responsible  for  damage  arising  to  personal 
effects  which  a  passenger  has  kept  in  his  own  custody,  unless  such 
damage  has  been  caused  by  some  act  of  the  crew. 

Art.  123.  The  passenger  is  bound  to  conform  to  the  instructions 
of  the  Captain  with  regard  to  everything  which  relates  to  the 
maintenance  of  order  on  board. 

Art.  124.  The  personal  effects  of  passengers  which  are  on 
board  shall  be  subject  to  a  right  of  lien,  in  favour  of  the  owners, 
for  payment  of  the  price  of  the  passage  and  the  expenses  of 
maintenance,  in  case  of  necessity. 

Art.  125.  The  Captain  shall  proceed  direct,  in  the  absence  of 
agreement  to  the  contrary,  to  the  place  of  destination  of  the 
vessel,  under  penalty  of  the  contract  being  rescinded,  and 
the  Captain  being  liable  to  a  claim  for  damages  if  the  same 
arise. 

Art.  127.  The  Captain  shall  not  be  bound  to  wait  for  a 
passenger  who,  either  at  the  port  of  departure  or  during  the 
course  of  the  voyage,  neglects  to  go  on  board  at  the  proper  time. 
The  passenger  in  this  case  shall  be  liable  for  the  whole  cost  of 
his  passage. 

Art.  128.  A  Captain  shall  only  be  entitled  to  one  half  of  the 
passage  money  if,  eight  days  before  the  departure,  the  passenger 
renounces  his  contract.  After  the  expiry  of  this  time  without 
renunciation,  the  entire  cost  of  the  passage  shall  be  payable.  He 
shall  have  the  right  to  one  quarter  of  the  passage  money  if  the 
passenger  is  unable  to  embark  owing  to  death,  to  serious  illness, 
or  to  force  majeure.  In  this  case,  under  the  above  condition,  the 
costs  of  maintenance  shall  be  repaid  if  the  same  are  included  in 
the  price  of  the  passage. 
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Art.  129.  The  passenger  shall  have  a  right  to  claim  damages 
and  rescind  the  contract  if,  by  the  act  of  the  Captain,  the  ship  does 
not  sail  on  the  date  fixed. 

Art.  130.  The  contract  shall  be  rescinded  without  damages  on 
the  one  side  or  the  other  if  the  sailing  is  prevented  by  a  prohibi- 
tion of  commerce  with  the  port  of  destination,  by  blockade,  or 
other  force  majeure. 

Art.  131.  a  passenger  who  voluntarily  leaves  the  ship  during 
the  course  of  the  voyage  shall  pay  the  whole  of  the  passage 
money.  If  the  passenger  dies,  or  is  forced  by  illness  to  leave 
the  vessel,  only  such  proportion  of  the  price  as  is  fairly  due, 
having  regard  to  the  extent  to  which  the  voyage  has  proceeded, 
shall  be  payable. 

Art.  132.  In  case  the  ship  does  not  arrive  at  her  destination  by 
reason  of  capture,  shipwreck,  or  a  declaration  of  unseaworthiness 
attributable  to  the  vessel,  the  Captain  shall  only  be  entitled  to 
recover  a  proportion  of  the  expenses  of  maintenance  in  a  proper 
case. 

Art.  133.  If  the  Captain  is  obliged  to  have  the  ship  repaired 
during  the  voyage,  passengers  shall  wait  or  pay  the  entire  cost  of 
their  passage.  Passengers  shall  have  a  right  during  the  time  that 
the  works  are  in  progress  to  be  lodged  free,  and  to  have  the  pro- 
visions of  the  contract  as  to  maintenance  carried  out,  unless  the 
Captain  offers  to  enable  them  to  complete  their  voyage,  upon 
another  ship  of  the  same  accommodation  and  description. 

TITLE   5. 

As   TO   MOBTGAOEB   OF   ShIPS. 

Art.  134.  Ships  may  be  mortgaged  by  agreement  of  the 
parties. 

Art.  135.  The  contract  by  which  a  ship's  mortgage  is  agreed 
upon  must  be  in  writing.  It  may  be  made  by  deed  under  the 
hand  of  the  parties. 

Art.  136.  The  mortgage  upon  the  ship  cannot  be  given  except 
by  the  owner,  or  by  his  attorney  provided  with  a  special  power 
of  attorney.     The  power  of  attorney  must  be  given  in  writing. 

Art.  137.  A  mortgage  upon  the  ship  extends,  in  the  absence 
of  provision  to  the  contrary,  to  the  tackle,  furniture,  apparel, 
machinery,  and  other  accessories. 

Art.  138.  a  mortgage  upon  the  ship  may  be  given  whilst  she 
is  in  course  of  construction. 

Art.  139.  a  mortgage  upon  the  ship  is  rendered  public  by 
being  entered  upon  the  register  specially  kept  for  the  registration 
of  mortgages  at  Antwerp. 

Art.  140.  In  order  to  bring  about  the  entry  upon  the  register, 
there  shall  be  presented  at  the  Registry  of  Mortgages  one  of  the 
originals  of   the  documents  of   title  constituting  the  mortgage. 
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whieh  shall  remain  deposited  if  it  is  only  under  hand,  or  a  certified 
copy  thereof  shall  be  deposited  if  it  has  been  duly  authenticated. 
There  shall  be  annexed  thereto  two  sets  of  particulars,  of  which 
one  may  be  annexed  to  the  document  presented  for  registration. 
The  same  shall  contain — 

1.  The  Christian  and  surnames,  occupation  and  residence  of  the 
creditor  and  of  the  debtor. 

2.  Particulars  of  the  debt  and  the  nature  of  the  documents  of 
title. 

3.  The  total  of  the  debt  referred  to  in  the  document  of  title. 

4.  The  agreement  relating  to  interest  and  repayment. 

5.  An  address  for  service  by  the  creditor  in  the  district  of  the 
place  in  which  the  Begistrar  of  Mortgages  resides.  In  the  absence 
of  an  address,  all  notices  or  services  relating  to  the  entry  upon 
the  register  may  be  given  and  made  by  leaving  the  same  with  the 
State  Attorney  (Procureur  du  roi)  of  the  district. 

Art.  141.  The  Begistrar  shall  note  upon  his  register  the  par- 
ticulars, and  shall  deliver  to  persons  requiring  the  same  certified 
copies  of  the  document  of  title,  if  the  same  is  authenticated, 
and  one  of  the  sets  of  particulars,  at  the  end  of  which  he  shall 
write  a  note  certifying  that  the  same  have  been  duly  entered, 
the  date,  the  volume  in  which  the  same  is  written,  and  the 
number  of  the  order. 

Art.  142.  As  between  creditors  the  mortgage  shall  rank  accord- 
ing to  the  date  of  its  entry  upon  the  register  of  mortgages  in  the 
form  and  manner  prescribed  by  law.  All  creditors  whose  mort- 
gages have  been  registered  on  the  same  day  shall  have  equal 
rights,  whether  entered  in  the  morning  or  the  evening,  when  this 
difference  has  been  noted  by  the  Begistrar. 

Art.  143.  Entry  upon  the  register  shall  preserve  the  mortgage 
rights  for  three  years  dating  from  the  date  thereof.  Its  effect 
shall  cease  if  the  entry  is  not  renewed  before  the  expiration  of 
this  period. 

Art.  144.  If  the  document  of  title  constituting  the  mortgage  is 
to  **  order,"  the  negotiation  by  means  of  endorsement  shall  carry 
with  it  all  the  rights  of  the  mortgagee. 

The  transfer  of  a  registered  debt,  although  the  assignment  may 
carry  a  like  right,  shall  not  be  allowed  to  be  set  up  against  third 
parties  if  there  is  not  made  in  the  margin  of  the  entry  upon  the 
register  a  note  of  the  nature  of  the  title  of  the  assignee  with  a 
statement  shewing  the  Christian  and  surnames,  occupations,  and 
residences  of  the  parties. 

Art.  145.  The  entry  upon  the  register  shall  cover,  together  with 
the  capital  amount  of  the  mortgage,  three  years*  interest  thereon. 

Art.  146.  Entries  shall  be  struck  out  or  reduced  in  amount  by 
the  consent  of  the  parties  interested  having  power  for  the  purpose, 
or  by  virtue  of  a  judgment  having  the  force  and  effect  of  res  judicata. 

Art.  147.  In  the  absence  of  a  judgment,  the  total  or  partial 
striking  out  of  an  entry  shall  not  be  effected  by  the  Begistrar  of 
Mortgages  except  upon  a  written  consent  being  left  with  him. 
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Art.  148.  The  Begistrar  of  Mortgages  shall  deliver  to  all 
persons  requiring  the  same  a  copy  of  all  subsisting  entries  or  a 
certificate  that  none  exist. 

Art.  149.  In  case  of  the  loss  or  unseaworthiness  of  the  vessel, 
the  creditor's  right  shall  be  exercised  against  goods  salved  or  upon 
the  proceeds  of  their  sale,  although  their  debts  may  not  then  be 
due. 

Entry  of  the  mortgage  shall  be  equivalent  to  opposition  against 
payment  of  insurance  moneys. 

In  average  adjustments  relating  to  the  ship,  the  mortgage 
creditor  shall  be  at  liberty  to  intervene  in  the  proceedings  for 
the  purpose  of  preserving  his  rights.  He  shall  not,  however, 
be  at  liberty  to  enforce  the  same  except  in  case  the  insurance 
money  has  not  either  wholly  or  partially  been  used  for  the  purpose 
of  repairing  the  vessel. 

Art.  150.  The  purchaser  of  a  mortgaged  ship  who  desires  to 
protect  himself  against  actions  authorised  by  Article  3  shall, 
before  the  actions  have  been  brought,  or  within  a  period  of 
fifteen  days  dating  from  the  first  summons  served  upon  him, 
give  a  notice  to  all  the  registered  creditors  at  their  addresses  for 
service,  set  out  in  the  entry  of  the  register,  setting  forth  : 

1.  An  extract  of  his  document  of  title,  with  the  date  and  the 
description  of  the  deed  ;  the  description  of  the  parties  ;  the  name, 
description  and  tonnage  of  the  vessel ;  the  price  and  the  charges 
forming  part  of  the  price,  and  the  valuation  of  the  vessel  if  she  has 
been  transferred  under  terms  other  than  those  of  sale. 

2.  Particulars  of  the  date,  of  the  volume  of  the  register,  and  of 
the  number  of  the  entry  therein. 

3.  A  list  under  three  columns,  of  which  the  first  shall  set  forth 
the  date  of  the  insurance,  the  second  the  names  of  the  creditors, 
and  the  third  the  total  of  their  registered  debts. 

Art.  151.  The  purchaser  shall  undertake  by  the  same  deed  to 
discharge  the  debts  and  mortgage  charges  up  to  the  full  amount 
of  the  price  or  of  the  value  declared,  without  deduction  of  any  profit 
to  the  vendor  or  to  anybody  else.  In  the  absence  of  provision  to 
the  contrary  in  the  documents  proving  the  debts,  he  shall  be 
entitled  to  the  times  and  periods  of  delay  granted  to  the  original 
debtor,  and  shall  be  bound  by  all  those  which  are  in  force  against 
the  last  named. 

Debts  not  yet  due  which  only  aifect  a  portion  shall  be  imme- 
diately claimable  to  that  extent  against  the  purchaser,  and  to  the 
full  extent  against  the  debtor. 

Art.  152.  Every  debtor  whose  debt  is  entered  on  the  register 
may  require  the  vessel  to  be  submitted  to  auction,  upon  offering 
to  keep  up  the  price  to  one-twentieth  over  and  above  the  amount 
of  the  charges.  This  requisition  shall  be  served  upon  the  pur- 
chaser within  fifteen  days  at  latest  of  a  notice  requiring  it  firom 
the  last-named.  It  shall  contain  a  summons  to  appear  before  the 
Commercial  Court  of  the  district  where  the  ship  is,  or  if  it  is  upon 
a  voyage,  before  the  Commercial  Court  of  the  port  where  she  was 
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fitted  out,  for  an  order  to  be  made  that  the  auction  sale  demanded 
shall  be  proceeded  with. 

Art.  153.  In  case  of  a  resale  as  a  consequence  of  a  new  auction 
being  ordered,  the  same  shall  take  place  according  to  the  forms 
established  for  sales  under  executions. 

Art.  154.  Applications  for  sale  by  auction  shall  not  be  granted 
in  cases  in  which  a  judicial  sale  has  been  ordered. 

Art.  155.  In  the  absence  of  agreement  between  the  creditors, 
within  fifteen  days,  as  to  distribution  of  the  price  offered  by  the 
notice  or  produced  by  the  second  sale,  the  same  shall  be  proceeded 
with  according  to  the  forms  established  in  matters  relating  to 
executions. 

TITLE    6. 

As   TO   BOTTOMBY   BONDS. 

Art.  156  (311,  312,  234).  Loans  upon  bottomry  bonds  shall 
only  be  obtained  by  the  captain  in  order  to  provide  for  cost  of 
repairs  or  other  extraordinary  needs  of  the  vessel  or  cargo,  or  for 
the  purpose  of  replacing  loss  arising  from  perils  of  the  sea.  The 
same  must  be  authorised  in  Belgium  by  the  Commercial  Court,  or 
in  default  thereof  by  a  justice  of  the  peace  ;  abroad,  by  the  consul 
or  the  vice-consul,  or  in  default  of  these,  by  the  magistrate  of  the 
place. 

Art.  157.  The  authority  must  set  forth  whether  the  loan  is 
secured  upon  the  body  or  the  keel  of  the  vessel,  upon  the  tackle 
or  apparel,  upon  the  equipment  and  the  stores,  upon  the  charter 
money,  upon  the  freight,  upon  the  whole  of  the  above-mentioned 
articles,  or  upon  an  ascertained  portion  of  each  of  them.  It  shall 
never  be  given  upon  goods  not  loaded  at  the  time  the  event  giving 
rise  to  the  necessity  of  obtaining  the  loan  happened. 

Art.  158  (318).  All  loans  made  upon  anticipated  profits  to  arise 
from  the  sale  of  goods  are  prohibited.  The  lender  in  such  case  shall 
only  be  entitled  to  repayment  of  his  capital  without  any  interest. 

Art.  159  (323).  Should  there  be  two  or  more  bottomry  bonds 
upon  the  same  things,  the  one  which  is  later  in  date  shall  take 
priority  to  those  preceding  it. 

Loans  made  in  the  same  port  where  a  stay  is  made,  and  during 
the  same  stay,  shall  rank  equally. 

Art.  160  (320).  The  things  upon  which  the  loan  has  been 
made  shall  be  affected  by  priority  in  proportion  to  the  amount  of 
each  one  of  them  to  the  capital  and  interest  upon  the  money  lent 
upon  the  bottomry  bond. 

Art.  161.  In  default  of  payment  on  their  due  date,  the  interest 
on  the  capital,  as  also  the  maritime  profit  given  upon  the  bottomry 
bond,  shall  be  payable  as  from  the  date  of  protest  in  default  of 
payment. 

Art.  162  (313).  Every  bottomry  bond  may  be  transferred  by 
endorsement  if  the  same  is  made  to  ^*  Order.'*     The  endorsement 
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shall  be  subject  to  the  provisions  established  by  the  Law  of  20th 
May,  1872,  relating  to  Bills  of  Lading  and  Promissory  Notes.  In 
this  case  the  negotiation  of  the  document  shall  have  the  same 
effect,  and  shall  give  rise  to  the  same  actions,  with  regard  to  the 
guarantee,  that  arise  in  the  case  of  other  commercial  documents. 

Art.  163  (314).  The  security  for  payment  shall  not  extend  to 
the  maritime  profit  unless  the  same  has  been  expressly  stipulated 
for  in  the  bond. 

Art.  164  (325).  If  the  articles  upon  which  the  bottomry  bond 
has  been  given  are  entirely  lost,  and  the  loss  has  arisen  within  the 
time  and  the  area  of  the  risks  by  unforeseen  circumstances,  or  by 
barratry  of  the  Master,  in  accordance  with  Articles  178  and  184, 
the  sum  lent  shall  not  be  recoverable.  The  lender  must  take  all 
necessary  steps  to  give  all  necessary  notices,  or  to  reduce  the 
damage  according  to  that  which  is  prescribed,  with  regard  to  an 
assured,  by  Article  17  of  the  Law  of  11th  June,  1874. 

Art.  165  (327).  In  case  of  shipwreck,  payment  of  sums  lent  on 
bottomry  shsdl  be  reduced  to  the  value  of  the  goods  salved  and 
which  are  covered  by  the  contract,  deduction  being  made  for  the 
costs  of  salvage.  In  the  same  manner,  payment  of  sums  lent  on 
bottomry  upon  the  freight  shall  be  reduced  to  that  which  is  due 
for  freight,  deduction  being  made  for  the  wages  of  the  crew,  and, 
so  far  as  the  lender  is  concerned,  for  the  expenses  of  salvage. 

Art.  166.  In  the  event  of  jettison  of  the  thing  covered  by  the 
loan,  the  sum  payable  by  way  of  general  average  contribution  shall 
be  covered  by  the  right  of  priority  of  the  lender  on  the  bottomry 
bond* 

Art.  167  (330).  A  loan  on  bottomry  shall  not  be  liable  to 
contribute  to  particular  average  upon  the  goods  subject  to  such 
loan.  It  shall,  however,  contribute  to  general^  average  which  arises 
after  the  loan,  unless  the  bond  provides  that  the  lender  is  freed 
therefrom. 

TITLE    7. 

As  TO  Mabitime  Insubances. 

SECTION  I. 

As  to  the  Contract  op  Insurance  :  its  Form  and 
Object. 

Art.  168  (334).  The  insurance  may  have  for  its  object — 
The  hulk  and  the  keel  of  the  vessel,  the  tackle  and  apparel,  the 
equipment  and  provisions,  the  freight,  passage  money,  sums  borrowed 
on  bottomry  and  maritime  profits,  goods  forming  the  cargo,  antici- 
pated profit  upon  the  sale  of  goods,  wages  of  seamen,  profits  of 
affreightment,  brokerage  and  commissions  on  purchases  as  well  as 
consignments,  sums  applied  for  the  good  of  the  vessel  and  for  the 
forwarding  of  goods  before  and  during  the  voyage  ;  and  in  general, 
all  things  or  securities  which  can  be  valued  in  money,  liable  to 
risks  of  navigation,  without  prejudice  to  the  provisions  of  Book  I., 
relative  to  life  assurance. 
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Art.  169  (336).  In  doubtful  cases  or  in  cases  of  falsification,  the 
assurer  may  require  proof  and  valuation  of  the  articles  insured  with- 
out  prejudice  to  all  other  rights  of  action,  either  civil  or  criminal. 

Akt.  170  (338).  Every  object,  the  price  of  which  is  agreed 
upon  in  foreign  money,  shall  be  valued  according  to  the  value  of 
such  foreign  money  in  Belgium,  according  to  the  rate  of  exchange 
at  the  time  of  the  signature  of  the  policy. 

Art.  171  (339).  Should  the  value  of  the  things  insured  not  be 
fixed  in  the  contract,  the  same  shall  be  proved  in  accordance  with 
the  provisions  of  section  2  of  the  present  title. 

Art.  172  (341,  328).  If  the  period  for  which  the  risk  is  to  run 
is  not  provided  for  by  the  contract,  it  shall  run,  so  far  as  regards 
the  ship,  its  tackle,  apparel,  equipment,  provisions,  and  freight, 
from  the  time  when  the  ship  commences  loading,  and  if  she  sails 
in  ballast,  from  the  moment  when  she  commences  to  load  ballast. 
It  shall  cease  at  the  time  of  discharge,  or  twenty-one  days  after 
the  ship's  arrival  at  her  port  of  destination,  failing  discharge  within 
that  period.  So  far  as  regards  goods,  the  period  during  which  the 
risk  runs  shall  be  from  the  day  on  which  the  same  are  loaded  in 
the  ship,  or  in  the  lighters  intended  to  be  used  for  the  purpose  of 
loading  them,  to  the  day  when  they  are  landed.  With  regard  to 
all  other  things  the  liability  of  the  assurer  shall  commence  and 
finish  at  the  time  when  the  sea  risks  commence  and  finish. 

Art.  1 73  (343).  Any  increased  premium  which  has  been  agreed 
Upon  in  time  of  peace  for  the  event  of  war,  and  the  proportion  of 
which  has  not  been  determined  by  the  contract  of  insurance,  shall 
be  fixed  by  the  Courts,  regard  being  had  to  the  risks,  to  the 
expenses,  and  to  the  agreements  contained  in  each  policy  of 
assurance. 

Art.  174  (344).  In  case  of  loss  of  goods  insured  and  already 
loaded  for  the  Captain's  account  upon  the  vessel  which  he 
commands,  the  Captain  must  prove  to  the  assurers  the  purchase 
of  the  goods,  and  furnish  them  with  a  bill  of  lading  signed  by 
the  two  principal  members  of  the  crew. 

Art.  175  (345).  Every  member  of  the  crew  and  every  passenger 
who  takes  on  board  goods  insured  in  Belgium  shall  leave  a  bill  of 
lading  relating  thereto  at  the  place  where  the  same  were  loaded. 
In  Belgium  this  bill  of  lading  shall  be  left  at  the  Begistxy  of  the 
Commercial  Court ;  abroad,  in  the  hands  of  the  Belgian  Consul, 
or,  in  'default  of  him,  in  the  hands  of  the  magistrate  of  the 
district  or  place. 

Art.  176  (347).  The  contract  of  insurance  shall  be  void  if  it 
has  for  its  object  the  insurance  of  sums  lent  on  bottomry. 

SECTION   II. 
As  to  the  Liabilities  of  the  Assurer  and  the  Assured. 

Art.  177  (349).  The  insurance  shall  be  annulled  and  the  assurer 
shall  receive  by  way  of  damages  one-half  per  cent,  of  the  sum 
assured  if,  before  the  commencement  of  the  risks,  the  voyage  is 
abandoned  even  by  the  act  of  the  assured — 
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When  the  consignor,  having  insured  the  freight,  it  happens  that 
the  freight  does  not  become  payable. 

When,  in  the  case  provided  for  in  Article  10  of  the  Law  of 
11th  June,  1874,  an  assured  has  the  right  to  recover  the  premium. 

If  the  premium  does  not  amount  to  one  per  cent,  the  com- 
pensation shall  be  half  of  the  premiimi. 

Art.  178  (350).  All  losses  and  damages  occasioned  by  storm, 
tempest,  shipwreck,  grounding,  collision,  forced  changes  of  route 
of  voyage  or  of  vessel  by  jettison,  fire,  explosion,  piracy,  theft, 
and  generally  by  all  other  perils  of  the  sea,  shall  stand  at  the  risk 
of  the  assurers. 

In  cases  where  the  assurers  have  taken  war  risks  they  shall  be 
liable  for  all  damage  and  losses  arising  to  the  things  assured  by 
hostilities,  reprisals,  declarations  of  war,  blockades,  arrests  by  order 
of  the  Government,  molestation  of  Governments  whether  they 
be  recognised  or  not,  and  generally  for  all  expenses  and  war 
risks. 

Art.  179.  In  cases  where  insurance  does  not  cover  war  risks 
the  contract  shall  be  rescinded  when  an  act  of  war  modifies  the 
conditions  of  the  voyage,  provided,  nevertheless,  that  if  this  event 
arises  whilst  the  vessel  is  at  sea,  the  rescission  of  the  contract  shall 
not  be  brought  about  except  from  the  moment  when  the  ship  is 
anchored  or  made  fast  at  the  first  port  at  which  she  arrives. 

Art.  180.  In  the  events  provided  for  in  the  last  article  the 
objects  insured  shall  be  presumed  to  have  been  lost,  owing  to  a 
peril  of  the  sea,  in  the  absence  of  proof  to  the  contrary. 

Art.  181.  The  liability  of  assurers  who  subscribe  to  war  risks 
only,  is,  independently  of  their  liabilities  under  this  head,  substituted 
for  the  ordinary  risks  incurred  by  assurers  whose  insurances  were 
free  of  war  risks  from  the  moment  when  the  contract,  so  far  as 
regards  the  latter,  has  been  got  rid  of  in  conformity  with 
Article  179. 

Art.  182  (351).  Every  change  of  route,  either  of  the  voyage  or 
the  vessel,  ordered  by  the  assured,  and  all  losses  and  damages 
arising  from  his  act  shall  not  fall  upon  the  assurer,  and  he  shall  be 
liable  to  pay  the  premium  directly  the  thing  assured  has  commenced 
to  be  subject  to  the  risk. 

Art.  183  (352).  Damage  caused  by  the  acts  and  defaults  of  the 
owners,  freighters,  or  consignors,  shall  not  fall  upon  the  assurers. 

Art.  184  (353).  The  assurer  shall  be  liable  for  false  statements 
and  mistakes  of  the  captain  and  the  crew  which  are  known  under 
the  name  of  the  "  barratry "  of  the  masters,  in  the  absence  of 
agreement  to  the  contrary. 

Art.  185  (355).  There  shall  be  set  forth  in  the  policy  particulars 
of  the  goods  which  are  subject  thereto,  and  which  from  their 
nature  are  specially  subject  to  deterioration  or  diminution,  such  as 
wheat  or  salt,  or  goods  liable  to  leakage.  In  the  absence  of  this, 
the  assurers  shall  not  be  liable  for  damage  or  loss  arising  to  such 
provisions,  unless,  however,  the  assured  was  ignorant  of  the  nature 
of  the  consignment  at  the  time  of  the  signature  of  the  policy. 
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Art.  186  (356).  If  the  insurance  has  for  its  object  goods  to  be 
sent  out  and  back,  and  if  the  ship  having  arrived  at  her  first 
destination  does  not  take  on  board  a  return  cargo,  or  if  the  return 
cargo  is  not  complete,  the  assared  shall  receive  only  two-thirds  of 
the  agreed  premium,  in  the  absence  of  provision  to  the  contrary. 

Art.  187  (339).  When  the  insurance  is  upon  goods,  the  valua- 
tion shall  be  made  upon  the  basis  of  their  value  at  the  time  and  at 
the  place  of  their  being  loaded,  all  the  expenses  incurred  up  to  the 
time  of  loading  being  added  thereto,  together  with  the  premium 
of  insurance  and  incidental  expenses. 

The  value  of  the  hulk,  keel,  tackle,  and  apparel  of  a  ship  shall 
be  ascertained  by  reference  to  their  value  upon  the  day  when  the 
risks  commenced  to  run.  The  valuation  of  the  provisions,  the 
equipment  and  all  other  things  which  can  be  estimated  in  money, 
shall  be  made  according  to  their  value  at  the  places,  and  at  the 
times  when  the  risks  commenced  to  run. 

Art.  188  (357).  A  contract  of  insurance  or  of  re-insurance 
agreed  upon  for  a  sum  exceeding  the  value  of  the  goods  assured 
shall  be  void  as  far  as  regards  the  assured,  only  should  it  be  proved 
that  there  is  fraud  or  misrepresentation  on  his  part. 

Art.  189  (358).  In  the  same  event  if  there  is  neither  fraud  nor 
misrepresentation  the  contract  shall  be  valid  up  to  the  amount  of 
the  value  of  the  things  insured,  according  to  the  valuation  which  is 
either  made  or  agreed  upon. 

Art.  190.  If  the  parties  have  agreed  upon  a  valuation  of 
expected  profit,  this  valuation  shall  be  good  without  the  necessity 
of  further  proof. 

Art.  191.  Insurance  on  sums  lent  on  bottoairy  shall  not  be  taken 
to  include  maritime  profit. 

Art.  192.  In  the  event  of  insurance  of  the  freight  of  goods 
insured,  payment  made  upon  these  goods  by  way  of  particular 
average  shall  also  apply  to  their  freight  in  the  same  proportion. 

Art.  193.  The  assurer  of  the  price  of  a  passage  shall  be 
bound  to  make  good  losses  which  the  assured  suffers  upon  the 
amount  paid  by  him  by  reason  of  sea  risks,  such  as  expenses  of 
disembarking  and  of  re-embarking,  of  maintenance  and  lodging 
passengers  in  a  port  in  which  the  vessel  may  be  kept,  the  replace- 
ment of  live  stock,  the  loss  or  damage  to  and  the  expenses  of 
transferring  them  to  another  vessel. 

Art.  194  (361).  If  the  insurance  is  made  separately  upon  the 
goods  which  are  to  be  loaded  upon  several  named  vessels  with  a 
statement  of  the  sum  insured  upon  each,  and  if  the  entire  cargo  is 
put  upon  one  vessel  only  or  up>on  a  less  number  than  is  provided 
for  by  the  contract,  the  assurer  shall  only  be  liable  in  respect  of 
the  sum  which  he  has  insured  upon  the  vessel  or  vessels  receiving 
the  cai^o  in  spite  of  the  loss  of  all  the  vessels  named,  and  he  shall 
be  entitled  to  receive  in  spite  thereof  the  compensation  provided 
for  by  Article  177. 

Art.  195  (364).  The  assured  shall  be  freed  from  the  risks  and 
shall  have  earned  the  premium  if  the  assured  sends  the  vessel  to  a 
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place  at  a  greater  distance  than  the  one  which  is  named  in  the 
contract,  although  it  may  be  upon  the  same  route.  The  contract 
of  insurance  shall  be  in  full  force  should  the  voyage  be  shortened, 
if  the  captain  stops  in  a  port  on  the  regular  route  ;  provided 
nevertheless  that  the  assurer  shall  pay  all  the  losses  and  expenses 
accruing  up  to  the  point  from  which  the  voyage  was  extended  or 
changed. 

Art.  196  (365).  Every  insurance  made  after  loss  has  arisen  or 
the  goods  insured  have  arrived  shall  be  void  if  it  is  proved  that 
before  the  signature  of  the  contract  the  assured  ought  to  have 
been  aware  of  the  loss,  or  the  assurer  ought  to  have  known,  of  the 
arrival  of  the  goods  insured. 

Art.  197  (368).  In  the  event  of  proof  against  the  assured,  he 
shall  pay  to  the  assurer  a  double  premium.  In  the  case  of  proof 
against  the  assurer  he  shall  pay  to  the  assured  double  the  sum 
agreed  upon  for  premium. 

Art.  198  (409).  The  clause  in  a  policy  "free  of  average"  shall 
release  the  assurers  from  all  average,  whether  general  or  particular, 
except  in  cases  which  give  rise  to  abandonment,  when  the  assured 
shall  have,  the  option  between  the  abandonment  and  the  exercise 
of  their  claim  for  average. 

SECTION    III. 
As  TO  Abandonment. 

Art.  199  (369).  Things  insured  may  be  abandoned  :  In  case 
of  capture ;  shipwreck  ;  running  ashore  or  on  to  rocks  with 
violence  ;  unseaworthiness  brought  about  by  perils  of  the  sea  ; 
arrest  by  a  foreign  power  ;  and  loss  or  deterioration  in  the  things 
assured  ;  if  the  deterioration  or  the  loss  affects  the  value  by  at 
least  three-fourths. 

Abandonment  may  be  allowed  in  the  event  of  arrest  by 
Government  if  the  voyage  has  commenced. 

Art.  200  (370).  It  shall  not  be  allowed  before  the  voyage 
•commences. 

Art.  201  (371).  All  other  damages  shall  be  regarded  as  accidents 
and  shall  be  regulated  between  assurers  and  assured  according  to 
their  interests. 

Art.  202  (372).  Abandonment  of  things  assured  shall  be  made 
neither  conditionally  nor  partially.  It  shall  not  extend  to  things 
other  than  those  covered  by  the  insurance  and  the  risk. 

Art.  203  (373 — 387).  The  abandonment  must  be  made  by 
notice  to  the  assurers  within  six  months  of  the  day  of  the  receipt 
of  the  news  in  European  ports  or  on  the  coasts  of  Europe  and 
those  of  Asia  or  Africa  situated  on  the  Mediterranean  ;  within  a 
period  of  one  year  after  the  receipt  of  the  news  of  the  loss  in 
African  ports  beyond  the  Cape  of  Good  Hope,  or  in  Ajnerican 
ports  beyond  Cape  Horn  ;  within  a  period  of  eighteen  months 
after  the  news  of  the  loss  reaching  ports  in  other  parts  of  the 
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world,  and  after  these  periods  have  elapsed  the  assured  shall  no 
longer  have  it  in  their  power  to  give  notice  of  abandonment.  In 
the  event  of  capture  and  of  arrest  by  a  Power  the  before-mentioned 
periods  of  time  shall  not  commence  to  run  until  after  the  expiry 
of  those  fixed  by  Article  220. 

Art.  204.  Without  waiting  for  the  expiration  of  the  periods 
above  mentioned  the  assurer  may  summon  the  assured  to  make  the 
abandonment.  If  the  assured  does  not  do  so  within  a  period  of 
one  month  he  shall  no  longer  be  at  liberty  so  to  do. 

Art.  205.  In  case  of  re-insurance  the  re-assured  shall  give 
notice  of  abandonment  to  the  re-assurer  within  the  period  fixed 
by  Article  57  of  the  Law  of  20th  May,  1872,  relating  to  biUs  of 
exchange.  This  period  shall  commence  to  run  from  the  notice 
of  abandonment  given  to  the  original  assured. 

Art.  206  (374).  In  cases  in  which  notice  of  abandonment 
is  given  and  in  cases  of  all  other  accidents  at  the  risk  of  the 
assurers,  'the  assured  shall  notify  to  the  assurer  all  the  notices 
which  he  has  received  under  penalty  of  being  liable  upon  failure 
so  to  do  of  paying  him  damages  in  respect  thereof.  The  notice 
must  be  given  within  three  days  after  the  receipt  of  such  notice 
by  the  person  required  to  give  the  same. 

Art.  207  (375).  If  after  the  expiry  of  six  months  dating  from 
the  day  of  departure  of  the  vessel  or  from  the  day  on  which  the 
latest  news  came  to  hand  in  the  case  of  ordinary  voyages,  or  after 
one  year  for  voyages  of  long  duration,  the  assured  declares  that 
he  has  received  no  news  of  his  vessel,  he  may  give  notice  of 
abandonment  to  the  assurer  and  demand  payment  of  the  insurance 
money  without  its  being  necessary  for  him  to  prove  the  loss 
After  the  expiration  of  six  months,  or  of  one  year,  the  assured 
shall  have  full  power  to  take  the  steps  provided  for  by  Article  203. 

Art.  208  (376).  In  the  case  of  an  insurance  for  a  limited  time 
after  the  expiry  of  the  periods  provided  for  for  ordinary  voyages 
and  for  those  of  long  duration,  the  loss  of  the  vessel  shall  be 
presumed  to  have  happened  within  the  time  for  which  the  policy 
is  in  force. 

Art.  209  (377).  Yoyages  of  long  duration  shall  be  taken  to  be 
such  as  extend  beyond  the  distances  hereinafter  referred  to  :  To 
the  south  of  the  30"  of  Southern  latitude  ;  in  the  North  the  72** 
of  Northern  latitude  ;  in  the  West  the  15°  of  longitude  from  the 
meridian  of  Paris ;  in  the  East  the  44°  of  longitude  from 
the  meridian  of  Paris. 

Art.  210  (378).  The  assured  may,  by  giving  the  notice  referred 
to  in  Article  206,  or  by  giving  notice  of  abandonment  with  a 
summons  to  the  assurer  to  pay  the  sum  assured  within  the  period 
fixed  by  the  contract,  reserve  to  himself  the  right  of  abandoning 
the  ship  within  the  periods  fixed  by  law. 

Art.  211  (379).  The  assured  shall,  on  giving  notice  of  aban- 
donment, disclose  all  the  insurances  which  he  has  made,  or 
caused  to  be  made,  upon  the  things  assured  ;  even  those  which 
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he  has  ordered,  or  those  which  to  his  knowledge  have  been 
made  by  others  upon  some  of  the  things,  in  default  of  which 
the  period  within  which  payment  shall  be  made,  commencing  to 
run  from  the  date  of  the  abandonment,  shall  be  suspended  until 
such  time  as  he  makes  the  said  declaration  without  any  decrease 
in  the  period  for  the  bringing  of  an  action  as  to  the  abandonment 
being  thereby  brought  about. 

Art.  212  (380).  In  the  event  of  a  fraudulent  declaration  the 
assured  shall  be  deprived  of  the  benefits  of  the  assurance. 

Art.  213  (382).  If  the  period  at  which  payment  is  to  be 
made  is  not  fixed  by  the  contract  the  assurer  shall  pay 
the  insurance  money  within  three  months  after  notice  of  the 
abandonment. 

Art.  214  (383).  The  documents  proving  the  loading  and  the 
loss  of  the  ship  shall  be  notified  to  the  assurer  before  any  action 
lies  against  him  for  recovery  of  the  sums  insured. 

Art.  215  (384).  The  assurer  shall  be  allowed  to  make  proof  of 
facts  negativing  those  set  out  in  the  above  declarations. 

Admission  to  proof  shall  not  suspend  the  Court's  right  to  order 
the  assurer  to  make  provisional  payment  of  the  sum  assured,  the 
assurer  being,  however,  bound  to  give  security. 

The  security  bond  shall  be  discharged  two  years  after  it  has 
been  given  if  no  action  is  brought. 

Art.  216  (385).  Abandonment,  of  which  notice  has  been 
given  and  accepted  or  validly  adjudged,  shall  cause  the  things 
assured  to  become  the  property  of  the  assurer  from  the  time  of 
the  abandonment.  The  assurer  shall  not,  under  pretence  of  the 
return  of  the  vessel,  be  allowed  to  discharge  himself  from  paying 
the  sum  assured. 

Art.  217.  The  assurer  of  an  expected  profit  shall  not,  in  the 
event  of  abandonment,  be  at  liberty  to  demand  payment  of  any 
sum  in  respect  of  the  thing  which  he  has  caused  to  be  insured. 

Art.  218  (386).  In  case  of  abandonment  of  the  freight,  the 
freight  relating  to  the  portion  of  the  cargo  salved  or  landed  at 
ports  upon  the  route  and  the  price  of  passages  due  at  the  time 
of  the  accident,  even  although  it  may  have  been  paid  in  advance 
or  in  the  course  of  the  voyage,  shall  belong  to  the  assurer  of  the 
freight  without  prejudice  to  the  rights  of  lenders  on  bottomry 
bonds,  of  those  of  the  sailors  for  their  wages  and  their  repatriation, 
and  expenses  during  the  voyage. 

Art.  219.  In  the  same  case  the  assurer  of  the  freight  may 
deduct  from  the  sum  assured  all  sums  which  the  assured  has  been 
released  from  paying  for  the  wages  of  the  crew  and  for  all  other 
expenses  included  in  the  assurance,  and  which  by  the  happening 
of  the  event  he  has  been  discharged  from  paying.  The  premium 
upon  the  total  deducted  shall  be  repaid  in  its  entirety. 

Art.  220  (387).  In  the  event  of  capture  by  pirates  or  enemies, 
or  in  the  event  of  arrest  by  a  foreign  power,  the  assured 
shall    give    notice    to    the    assurer  within    three    days    of    the 
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leoeipt  by  him  of  the  news.  The  abandonment  of  the  things 
assured  shall  not  be  allowed  until  the  expiry  of  six  months 
from  the  notice  if  the  capture  or  the  arrest  has  been  made  in 
European  waters  and  in  those  which  separate  Europe  from  Asia 
and  Africa,  and  until  the  expiry  of  one  year  after  the  capture  or 
arrest  has  been  made  in  a  more  distant  countxy. 

In  the  case  of  goods  captured  or  arrested  which  are  perishable, 
the  period  above  mentioned  shall  be  reduced  to  one  and  a  half 
months  in  the  first  case  and  to  three  months  in  the  second  case. 

If  the  things  insured  have  been  adjudged  to  be  captured,  or 
confiscated  before  the  expiry  of  these  periods,  the  abandonment 
may  be  by  notice  given  to  the  assurers  on  the  receipt  of  such 
news. 

The  assurers  in  agreement  with,  or  apart  from,  the  assured,  shall 
be  at  liberty  to  take  the  necessary  steps  to  this  end. 

Art.  222  (389).  Abandonment  on  the  ground  of  unseaworthi- 
ness shall  not  be  allowed  if  the  sunken  vessel  is  capable  of  being 
raised,  repaired,  and  put  into  a  condition  to  continue  her  journey 
to  the  place  of  her  destination.  In  this  case  the  assured  shall 
retain  his  right  of  action  against  the  assurers  for  the  expenses  and 
damages  caused  by  the  foundering. 

Art.  223  (390).  If  the  ship  has  been  declared  unseaworthy,  the 
owners  of  an  insured  cargo  rfiall  be  bound  to  give  notice  thereof 
within  a  period  of  three  days  after  receipt  of  the  news. 

Art.  224  (391).  The  Captain  shall  in  this  case  take  all  possible 
steps  to  obtain  another  vessel  with  a  view  to  carrying  the  goods  to 
the  place  of  their  destination. 

Art.  225  (392).  The  assurer  shall  be  subject  to  the  risks  with 
regard  to  the  goods  loaded  upon  another  vessel  in  the  case  contem- 
plated by  the  preceding  Article,  up  to  the  time  of  their  arrival 
and  unloading. 

Art.  226  (393).  The  assurer  shall,  in  addition,  make  good  the 
damages  and  expenses  of  unloading,  warehousing,  and  reloading, 
when  the  additional  freight  and  all  other  expenses  have  been 
brought  about  for  the  purpose  of  salving  the  goods. 

Art.  227  (394).  If  within  the  times  prescribed  by  Article  220 
the  Captain  has  not  been  able  to  find  another  vessel  upon  which 
to  load  the  goods  and  to  send  them  to  their  destination,  the  ship 
shall  be  at  liberty  to  give  notice  of  abandonment  of  them. 

TITLE    8. 
As  TO  Collisions. 

Art.  228  (407).  In  case  of  collisions  between  vessels,  if  the 
same  are  purely  accidental  or  have  arisen  by  reason  of  force 
majeure,  the  damages  shall  be  borne  without  any  right  of  recourse 
over  by  all  the  things  which  have  sustained  such  damage. 

If  the  collision  has  been  brought  about  by  negligence,  all  the 
damages  shall  be   borne    by  the  vessel  on  board  of  which  the 
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negligence  has  been  committed.      The   presence  of   pilots  shall 
not  remove  the  liability  created  by  the  preceding  paragraph. 

Art.  229.  If  there  was  negligence  on  board  both  vessels  the 
damages  shall  be  divided,  and  shall  be  borne  by  the  two  vessels  in 
proportion  to  the  gravity  of  the  negligence  for  which  each  of  them 
has  been  responsible  in  giving  rise  to  the  accident. 

Art.  230.  The  right  of  action  shall  be  exercisable  against 
the  ship  colliding  in  the  person  of  its  Captain  or  owners.  The 
Captain  shall  not  incur  personal  liability  unless  there  has  been  a 
fault  committed  or  negligence  on  his  part. 

Art.  231.  Proceedings  taken  by  the  Captain  or  the  owner  of 
the  vessel  collided  with  shall  preserve  the  rights  of  the  members 
of  the  crew,  persons  who  are  consignors,  passengers,  and  other 
persons  interested. 

In  default  of  the  owner  or  the  Captain,  actions  may  be  brought 
by  any  of  the  persons  interested. 

TITLE  9. 

As  TO  THE  Barbing  of  Rights  op  Action  and 
Prescription. 

Art.  232  (435).  The  following  are  maintainable  : 

All  actions  against  the  Captain  and  the  assurers  for  damages 
caused  to  the  goods,  if  the  same  have  occurred  without  complaint 
being  made. 

All  actions  against  the  charterer  for  average  if  the  Captain  has 
delivered  the  goods  and  received  the  freight  without  having 
complained. 

All  actions  for  compensation  on  account  of  damage  caused  by 
collision  at  a  place  where  the  Captain  could  so  have  done,  if  he  has 
failed  to  make  a  claim. 

Art.  233  (436).  These  complaints  and  claims  shall  be  void  and 
of  no  effect  if  they  are  not  made,  and  notice  thereof  given  within 
twenty-four  hours,  holidays  included,  and  if  within  a  month  of 
their  date  they  are  not  followed  up  by  the  issue  of  a  writ :  Pro- 
vided, nevertheless,  that  in  case  the  collision  causes  the  entire 
loss  of  the  vessel,  the  period  for  giving  notice  shall  be  one  month 
dating  from  the  day  when  the  parties  interested  became  aware 
of  the  happening  of  the  event. 

Art.  234.  Actions  having  for  their  object  the  obtaining  of  con- 
tribution from  persons  claiming  goods  which  have  been  delivered, 
shall  not  be  entertained  if  the  writ  is  not  issued  within  three 
months  from  the  arrival  of  the  vessel  at  her  port  of  destination. 

Art.  235  (432).  All  actions  arising  out  of  bottomry  bonds,  ships' 
mortgages,  or  charter-parties,  shall  be  barred  after  three  years 
dating  from  the  date  when  the  debt  became  due,  if  the  action 
arises  upon  a  bottomry  bond  or  a  ship's  mortgage  ;  from  the  date 
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on  which  the  voyage  terminated,  if  the  action  arises  out  of  a 
charter-party. 

Art.  236  (433).  The  following  actions  and  claims  are  barred  : 

All  actions  claiming  payment  of  freight  of  the  vessel,  wages 
and  stipends  of  officers,  sailors,  and  other  members  of  the  crew, 
one  year  after  the  voyage  has  terminated. 

For  provisions  supplied  to  the  sailors  by  order  of  the  Captain, 
one  year  after  their  arrival. 

For  the  supply  of  things  necessary  for  the  crew  and  for  the 
victuaUing  of  the  ship,  one  year  after  the  articles  have  beisn 
furnished. 

For  wages  of  workmen  and  for  work  done,  one  year  after  the 
doing  of  the  work. 

All  actions  in  respect  of  the  delivery  of  goods,  one  year  after  the 
arrival  of  the  vessel. 

TBANSITOBY  PROVISION. 

Art.  237.  From  the  date  of  the  coming  into  operation  of  the 
provisions  of  the  new  Commercial  Code  regulating  maritime  law. 
Articles  197—215  of  the  Commercial  Code  of  1808,  shall  be 
added  to  the  Code  of  Civil  Procedure,  to  have  effect  until  the 
revision  of  the  said  code. 


TITLE    2    OF    BOOK    II.    OF    THE    OLD 
COMMERCIAL    CODE. 

As  TO  Executions  against  and  the  Sale  of  Vessels. 

Art.  197.  All  maritime  craft  miiy  be  seized  and  sold  under 
judicial  authority,  and  the  priorities  of  creditors  shall  be  got  rid  of 
by  the  following  formalities  being  observed  : 

Art.  198.  Execution  shall  not  issue  until  twenty-four  hours 
after  a  demand  for  payment  has  been  made. 

Art.  199.  The  demand  shall  be  made  to  the  owner  personally 
or  at  his  place  of  residence,  if  the  action  to  be  brought  is  a  general 
one  against  him. 

The  application  may  be  made  to  the  Captain  of  the  vessel  if  the 
debt  is  of  that  class  which  is  capable  of  being  secured  upon  the 
ship  according  to  the  terms  of  Article  191. 

Art.  200.  The  bailiff  shall  set  forth  in  his  minute  of  pro- 
ceedings, the  names,  occupation,  and  residence  of  the  creditor  for 
whom  he  acts  ;  the  security  by  virtue  of  which  he  is  proceeding  ; 
the  sum  for  the  payment  of  which  the  claim  is  made  ;  the 
address  for  service  for  the  creditor  in  the  place  where  the  Court 
sits  before  which  the  proceedings  in  regard  to  the  sale  are  being 
held,  and  in  the  place  where  the  vessel  seized  is  moored  ;  the 
names  of  the  owner  and  the  Captain  ;  the  name,  description,  and 
tonnage  of  the  craft. 
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It  sbaU  set  forth  the  description  of  the  sloops,  dinghies,  tackle, 
utensils,  arms,  munitions,  and  provisions  on  bou-d. 

It  shall  appoint  a  man  to  remain  in  possession. 

Art.  201.  If  the  owner  of  the  vessel  taken  in  execution  resides 
within  the  district  of  the  Court,  the  execution  creditor  shall  cause 
to  be  served  upon  him  within  three  days,  a  copy  of  the  minute  of 
proceedings  r^ating  to  the  execution,  and  shall  cause  him  to  be 
summoned  to  appear  before  the  Court  to  take  part  in  the  pro- 
oeedings  relating  to  the  sale  of  the  articles  taken  in  execution. 

tf  the  owner  does  not  reside  within  the  district  of  the  Court, 
the  notices  and  summons  may  be  served  upon  him  by  leaving  the 
same  with  the  Captain  of  the  craft  taken  in  execution,  or,  in  his 
absence,  with  the  person  representing  the  owner  or  the  Captain. 
And  the  period  of  three  days  shall  be  enlarged  by  one  day  on 
account  of  each  distance  of  two  and  a  half  myriametres  (five 
leagues)  of  distance  from  his  place  of  residence. 

If  he  be  a  foreigner  and  out  of  France,  the  sunmions  and 
notices  shall  be  served  in  accordance  with  Article  69  of  the  Code 
of  Civil  Procedure. 

Art.  202.  If  the  execution  has  reference  to  craft  of  which  the 
tonnage  is  greater  than  ten  tons,  the  sale  shall  be  advertised  by 
the  public  crier  three  times,  he  stating  what  the  articles  to  be 
sold  are. 

The  advertisements  through  the  public  crier  shall  be  made 
from  eight  days  to  eight  days  at  the  Exchange  and  in  the 
principal  square  of  the  place  where  the  ship  is  moored.  The 
advertisements  shall  be  inserted  in  one  of  the  public  newspapers 
circulating  in  the  district  in  which  the  Court  sits  before  which  the 
execution  proceedings  are  in  progress  ;  and,  if  there  is  no  such 
newspaper,  then  in  one  of  those  printed  in  the  Department. 

Art.  203.  During  the  two  days  following  each  public  notifica- 
tion by  the  crier,  advertisement  bills  shall  be  placarded  upon  the 
main  mast  of  the  craft  taken  in  execution,  upon  the  principal  door 
of  the  court  in  which  the  proceedings  are  being  taken,  in  the 
public  square  and  at  the  docks  of  the  port  where  the  craft  is 
moored,  as  well  as  at  the  Conunercial  Exchange. 

Art.  204.  The  notices  given  by  the  public  crier,  advertisements 
and  placards  shall  set  forth  the  names,  occupation,  and  residence 
of  the  plaintiff,  the  securities  under  and  by  virtue  of  which  he  is 
proceeding,  the  total  sum  due  to  him,  an  address  for  service  in  the 
place  where  the  Court  sits,  and  in  the  place  where  the  craft  is 
moored  ;  the  name  and  residence  of  the  owner  of  the  vessel  taken 
in  execution  ;  the  name  of  the  craft,  and  whether  she  is  fitted  out 
or  not,  and  that  of  the  Captain ;  the  first  reserve  price ;  the  dates 
fixed  upon  which  the  tenders  for  her  purchase  will  be  received. 

Art.  205.  After  the  first  notice  has  been  given  by  the  public  crier, 
tenders  shall  be  received  on  the  day  indicated  by  the  placard. 

The  Judge  appointed  to  conduct  the  sale  shall  continue  to  receive 
tenders  after  each  public  crying,  from  eight  days  to  eight  days, 
upon  a  day  to  be  fixed  by  his  order. 
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Art.  206.  After  the  third  public  crying,  the  craft  shall  be 
adjudicated  to  the  highest  bidder  who  makes  the  latest  bid  upon 
the  candles  being  Extinguished. 

The  Judge  appointed  to  conduct  the  sale  may  allow  one  or  two 
adjournments  each  of  eight  days.  The  same  shall  be  advertised 
and  also  published  by  placards. 

Art.  207.  If  the  execution  relates  to  barques,  sloops  and  other 
craft  of  the  port  of  ten  tons  and  under,  the  adjudication  shall  be 
made  at  the  sitting  of  the  Court  after  publication  at  the  docks 
during  three  consecutive  days,  with  placards  affixed  to  the  mast,  or 
in  default,  upon  some  other  conspicuous  place  on  the  craft,  and  on 
the  door  of  the  Court. 

Eight  clear  days  shall  elapse  between  notice  of  the  execution 
and  the  sale. 

Art.  208.  The  adjudication  of  the  sale  of  the  vessel  shall  bring 
the  rights  of  the  Captain  over  the  vessel  to  an  end,  without  pre- 
judice, however,  to  his  right  to  claim  damages  against  such  persons 
as  he  may  have  a  right  to  claim  them  against. 

Art.  209.  The  persons  who  are  adjudged  purchasers  of  craft  of 
any  tonnage,  shall  be  bound  to  pay  the  purchase-money  at  which 
such  craft  has  been  adjudicated  to  them,  within  a  period  of 
twenty-four  hours,  or  to  deposit  same,  without  expense,  at  the 
Registry  of  the  Commercial  Court,  under  penalty  of  being  forced 
so  to  do  by  means  of  arrest. 

In  default  of  payment  or  deposit,  the  craft  shall  again  be  put  up 
for  sale,  and  adjudged  three  days  after  fresh  notices  have  been 
given,  and  a  single  placard  affixed  ;  by  way  of  second  auction,  to 
such  person  as  shall  be  the  highest  bidder,  and  such  purchaser  shall 
also  be  liable  through  the  medium  of  arrest,  to  be  forced  to  make 
payment  of  any  deficit  of  damages  and  the  interest  and  costs. 

Art.  210.  Claims  for  the  stay  of  proceedings  shall  be  filed,  and 
notice  thereof  given  at  the  Registry  of  the  Court  before  the 
re-adjudication  takes  place. 

If  the  applications  for  a  stay  are  not  filed  until  after  the  adjudi- 
cation, they  shall  be  converted  without  further  proceedings  into 
notices  of  opposition  against  payment  out  of  the  sums  produced 
by  the  sale. 

Art.  211.  The  claimant  or  opposer  shall  have  three  days  within 
which  to  furnish  his  grounds  of  claim. 

The  defendant  shall  have  three  days  within  which  to  make  his 
answer. 

The  action  shall  be  brought  to  trial  upon  an  ordinary  summons 
to  attend. 

Art.  212.  During  the  three  days  after  that  on  which  the 
adjudication  takes  place,  objections  against  payment  out  of  the 
purchase  price  shall  be  received. 

After  the  expiry  of  this  period  they  shall  no  longer  be  regarded. 

Art.  213.  Opposing  creditors  must  produce  at  the  Begistry 
their  securities  for  debts  within  three  days  following  the  summons 
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served  upon  them  by  the  creditor  taking  the  proceedings,  or  by 
the  execution  debtor,  in  default  of  which  the  purchase-money* 
produced  by  the  sale  shall  be  distributed  without  their  being 
included  in  such  distribution. 

Art.  214.  The  collocation  of  the  creditors  and  the  distribution 
of  the  proceeds  of  sale  shall  be  made  between  the  secured  creditors 
in  the  order  prescribed  by  Article  191,  and  between  the  other 
creditors  at  a  proportionate  sum  in  the  pound  on  the  amount  of 
their  debts. 

All  the  creditors  collocated  shall  be  included  in  respect  of 
interest  and  costs  as  well  as  in  respect  of  the  principal  due  to 
them. 

Art.  215.  Craft  which  is  ready  to  set  sail  shall  not  be  liable  to 
be  taken  in  execution  unless  such  execution  be  in  respect  of  debt-s 
contracted  for  the  purpose  of  the  voyage  which  she  is  about  to 
make,  and  even  in  this  case  a  deposit  made  in  respect  of  and  for 
securing  these  debts  shall  prevent  her  being  seized. 

The  craft  shall  be  taken  to  be  ready  to  set  sail  when  the 
Captain  is  provided  with  his  sailing  papers  for  the  vo^'age. 


LAW     WITH     REGARD     TO     NAVIGATION     CERTIFI- 
CATES (LETTRES  DE  MER)  20th  SEPTEMBER,  1903. 

Art.  1.  Seagoing  ships  must  be  provided,  if  they  are  to  sail 
under  the  Belgian  flag,  with  a  navigation  certificate  issued  in 
pursuance  of  this  present  law. 

Art.  2.  §  1.  Navigation  certificates  shall  set  forth  the  name 
of  the  vessel,  her  tonnage,  her  particular  marks,  the  name  of  her 
master  and  that  of  her  owner. 

§  2.  They  shall  be  issued  in  the  name  of  the  King  by  the 
Minister  for  Foreign  Affairs,  or  the  official  appointed  by  him  for 
the  purpose. 

Art.  3.  Navigation  certificates  shall  not  be  granted  to  ships 
other  than  those  which  belong  as  to  more  than  a  half  share  : 

(a)  To  Belgian  subjects. 

(b)  To  trading  companies  to  which  the  law  attributes  a  legal 
corporate  existence,  or  which  have  their  registered  office  (siege)  in 
Belgium. 

(c)  To  foreigners  who  have  resided  for  one  year  uninter- 
ruptedly in  Belgium,  or  who  have  become  domiciled  in  Belgium 
with  the  King's  sanction. 

Art.  4.  §  1.  Before  being  allowed  to  have  a  navigation  certifi- 
cate, the  owner  of  a  vessel  or  the  manager,  if  she  belongs  to  a 
trading  company  or  to  several  co-owners,  must  produce  to  the 
justice  of  the  peace  having  jurisdiction  for  the  purpose  : 

(1)  The  contract  made  with  the  shipbuilder,  or  the  contract  of 
sale  showing  the  ownership  of  the  vessel,  as  well  as  the  certificate 
of  measurement  (jaugeage). 
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(2)  A  written  declaration  stating  that  the  vessel  fulfils  the  con- 
ditions rendered  necessary  by  Article  3,  that  she  is  not  armed  for 
purposes  of  war,  and  that  she  will  not  be  armed  for  such  purposes 
or  used  for  illegal  purposes,  or  for  purposes  which  would  com- 
promise Belgian  neutrality  ;  and  must 

(3)  Swear  to  such  declaration  before  the  said  magistrate. 

§  2.  The  justice  of  the  peace  shall  prepare  a  minute  of  proceed- 
ings relating  to  the  administration  of  the  oath  at  the  foot  of  the 
declaration  rendered  necessary  by  §  I  (2)  of  the  present  Article. 

The  oath  shall  be  taken  in  the  following  form  : 

''I  swear  and  affirm  that  the  present  declaration  is  sincere 

and   true,  that  the  vessel  referred  to  in  it  is  not  armed  for 

warfare,  and  that  neither  by  me  nor  by  my  consent  shall  she 

be  so  armed  or  used  for  illegal  purposes,  or  for  purposes  of  such 

nature  as  to  compromise  Belgian  neutrality." 

The  form  of  the  declaration  and  of  the  navigation  certificate 
shall  be  settled  by  Royal  Decree. 

Art.  5.  §  1«  Applications  for  navigation  certificates  must  be 
accompanied  by  a  copy  of  the  certificate  of  measurement,  and  a 
duplicate  of  the  declaration  mentioned  in  Article  4,  §  1  (2),  with 
the  minute  of  proceedings  relating  to  the  administration  of  the 
oath. 

§  2.  If  these  documents  are  found  to  be  insufficient,  or  if  there 
is  reason  to  believe  that  an  illicit  use  will  be  made  of  the  naviga- 
tion certificate,  the  same  shall  be  refused. 

Art.  6.  §  1.  Navigation  certificates  shall  cease  to  have  effect — 

(a)  After  they  have  lasted  four  years. 

(b)  When  more  than  a  half  share  in  the  vessel  is  transferred, 
or  when  the  transfer  of  a  less  share  creates  foreign  owners  who 
have  not  resided  continuously  in  Belgium  for  upwards  of  a  year, 
or  who  have  not  been  domiciled  in  Belgium  with  the  King's 
sanction,  of  more  than  a  half  share  ;  provided,  nevertheless,  that 
when  transfers  which  bring  about  the  above  condition  of  affairs 
come  about  by  means  of  succession  to  or  under  the  will  of  a 
deceased  person,  the  navigation  certificate  shall  not  cease  to  have 
effect  until  after  six  months. 

(c)  By  the  change  of  the  vessel's  name. 

(d)  By  the  vessel  being  used  as  a  corsair  for  purposes  of 
piracy,  for  slave  trading,  or  for  other  illegal  purposes,  or  purposes 
calculated  to  compromise  Belgian  neutrality. 

(e)  In  case  of  the  capture  or  destruction  of  the  vessel. 

§  2.  When,  after  the  expiry  of  the  period  during  which  the 
navigation  certificate  lasts  the  vessel  is  upon  a  voyage,  the  certifi- 
cate shall  remain  in  force  until  her  return  to  Belgium,  but  such 
extended  time  must  not  exceed  two  years. 

Provided,  nevertheless,  that  the  Minister  for  Foreign  Affairs 
may  renew  or  cause  to  be  renewed  navigation  certificates  which 
have  expired  without  insisting  upon  the  vessel's  return  into  a 
Belgian  port. 
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Art.  7.  §  1.  Kavigation  certificates  which  have  expired  must  be 
returned  to  the  Minister  for  Foreign  Affairs  or  to  the  official  who 
issued  them.  No  new  certificate  shall  be  issaed  except  in 
exchange  for  (1)  the  old  certificate  unless  its  loss  is  accounted  for 
(2)  the  certificate  of  measurement  (jaugeage). 

§  2.  In  case  of  the  vessePs  destruction  or  of  her  sale  abroad,  the 
Captain  shall  forward  the  navigation  certificate  to  the  Belgian 
Legation  or  Consulate  stating  the  reason  for  its  return.  The 
Legation  or  Consulate  shall  give  a  receipt  to  the  Captain,  and 
shall  forward  the  certificate  to  the  Minister  for  Foreign  AfEairs 
stating  the  reason  of  its  return. 

§  3.  Should  there  be  no  Belgian  Legation  or  Consulate  at  the 
particular  place,  the  Captain  shall  cancel  the  certificate  in  the 
presence  of  his  crew,  or  in  default  of  his  having  a  crew  at  the  time, 
in  the  presence  of  a  public  official,  and  then  to  forward  the  same  to 
the  Minister  for  Foreign  Affairs. 

Art.  8.  §  1.  The  Minister  for  Foreign  Affairs  or  the  official 
nominated  by  him  may  grant  provisional  navigation  certificates  in 
respect  of  vessels  purchased  or  constructed  abroad  which  comply 
with  the  conditions  laid  down  by  Article  3  ;  and  the  same  shall  be 
available  until  the  conditions  necessary  to  enable  the  actual  certifi- 
cate to  be  issued  can  be  complied  with.  They  shall  be  given 
according  to  the  certificate  of  measurement  of  the  country  where 
the  vessel  is  ;  they  shall  last  for  two  years  at  most,  and  shall, 
under  any  circumstances,  cease  to  operate  upon  the  arrival  of  the 
vessel  in  Belgium. 

§  2.  The  Minister  for  Foreign  Affairs  or  the  official  appointed 
by  him  may  also  grant  to  Belgians  established  abroad,  and  to  the 
managers  abroad  of  Belgian  trading  companies,  provisional  naviga- 
tion certificates  available  for  one  year  in  respect  of  vessels 
fulfilling  the  conditions  contemplated  by  Article  3.  In  such  cases 
the  formalities  prescribed  by  Article  4,  §  1,  shall  be  carried  out 
before  the  official  appointed  by  the  Minister  for  Foreign  Affairs. 

§  3.  No  provisional  certificate  in  respect  of  a  vessel  which  n 
abroad  shall  be  issued  except  upon  production  of  a  certificate  prov> 
ing  that  the  vessel  is  thoroughly  seaworthy.  The  certificates 
of  seaworthiness  must  bear  the  signatures  of  two  experts  nomin- 
ated by  the  Belgian  Consular  Agent  at  the  foreign  port  where  the 
ship  is,  or  by  the  Consular  Agent  of  the  nearest  port  where  there 
is  one  ;  they  must  be  countersigned  by  such  Agent  who  shall 
certify  above  his  signature  that  the  experts  have  been  nominated 
by  him. 

§  4.  The  granting  of  provisional  certificates  may  also  be  made 
subject  to  other  conditions  and  formalities  which  may  be  considered 
necessary  by  the  Minister  for  Foreign  Affairs. 

§  5.  The  Minister  for  Foreign  Affairs  or  the  official  appointed 
by  him  in  Belgium  may  replace  provisional  by  final  certificates 
where  the  former  have  been  granted  in  pursuance  of  §  2  of  this 
present  Article,  without  its  being  necessary  for  the  vessel  to  call 
at  a  Belgian  port. 
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Art.  9.  §  1.  The  Minister  for  Foreign  Affairs  or  the  ofiQcial 
appointed  by  him  may  also  grant  special  navigation  certificates  to 
vessels  bnilt  in  Belgium  for  foreigners,  in  order  that  the  same  may 
sail  under  the  Belgian  flag  into  a  foreign  port. 

§  2.  Upon  the  arrival  of  the  vessel  at  her  destination,  the 
special  navigation  certificate  must  be  delivered  up  in  exchange  for 
a  receipt  at  the  Belgian  Legation  or  Consulate  within  the  district 
of  which  such  port  is. 

Art.  10.  Navigation  certificates  may  always  be  withdrawn  in 
the  event  of  infractions  of  this  present  law,  or  if  there  is  reason 
to  believe  that  an  unlawful  use  will  be  made  of  them. 

Art.  11.  §  1.  Before  making  use  of  a  navigation  certificate,  the 
Captain  shall  append  his  signature  thereto,  and  the  same  must  be 
legalised  by  the  official  appointed  by  the  Minister  for  Foreign 
Affairs  if  the  Captain  is  in  Belgium,  or  by  the  Consul  if  he  is 
abroad. 

§  2.  The  same  course  shall  be  adopted  in  case  of  provisional  or 
definite  appointment  of  another  person  as  Captain. 

§  3.  Notice  of  any  such  change  shall  be  given  to  the  Minister  for 
Foreign  Affairs. 

Art.  12.  All  Captains  of  ships  without  distinction  of  nation- 
ality are  required,  upon  entering  and  leaving  any  port  in  the 
Kingdom,  to  produce  their  navigation  certificates  to  the  port 
authorities  ;  in  default  of  which  all  documents  may  be  refused 
them,  and  the  ship  may  be  arrested  until  the  required  papers  have 
been  produced. 

Art.  13.  Captains  of  Belgian  ships  upon  entering  foreign  ports, 
if  intending  to  remain  there  more  than  twenty-four  hours,  shall 
attend  personally  before  the  Belgian  Consul  or  the  person  repre- 
senting him  at  latest  on  the  day  after  the  day  of  their  arrival,  in 
order  to  have  their  navigation  certificates  marked. 

Art.  14.  Captains  of  steamships  working  a  regular  service  to 
foreign  ports  are  required  to  have  their  navigation  certificates 
marked  once  each  year  in  such  ports,  this  being  done  at  their  first 
visit  in  the  year. 

Art.  15.  Expired  navigation  certificates  or  those  which  have 
been  cancelled  may  be  withdrawn  as  of  right  by  officials  at 
Belgian  ports  and  by  Belgian  Consuls  abroad. 

Art.  16.  The  Captain  shall  have  the  name  and  the  port  of  entry 
of  his  vessel  written  distinctly  in  large  letters  upon  her  stem. 

Art.  17.  §  1.  Captains  sailing  under  the  Belgian  flag  without 
proper  navigation  certificates  shall  be  liable  to  a  fine  of  from  five  to 
5,000  francs,  and  to  imprisonment  for  a  term  of  from  one  month 
to  two  years,  or  should  there  be  extenuating  circumstances  to  one 
of  such  penalties  alone. 

§  2.  A  false  declaration  made  under  oath  shall  render  liable  to 
the  same  penalties. 

§  3.  Other  infractions  of  the  present  law  shall  be  punishable 
with  a  fine  of  from  fifty  to  2,000  francs. 
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Art.  18.  Articles  66,  67,  and  69,  §  2  of  the  Penal  Code  are 
applicable  to  ofPences  contemplated  by  the  present  law. 

Art.  19.  §  1.  Every  person  whether  Belgian  or  foreign  who 
has  committed  outside  the  territory  of  the  Kingdom  an  offence 
contemplated  by  the  present  law  may  be  proceeded  against  in 
Belgium. 

§  2.  The  Court  having  jurisdiction  at  the  place  of  residence  of 
the  guilty  person  or  of  his  last-known  place  of  residence,  that  of 
the  place  where  he  may  have  been  found,  and  that  of  the  district 
in  which  the  vessel's  port  of  entry  is,  shall  alike  have  power  to  deal 
with  the  matter  of  a  complaint.  In  default  of  these  the  Correc- 
tional Court  of  Brussels  shall  have  power  to  deal  with  the  matter. 

§  3.  The  present  provision  shall  not  take  away  the  jurisdiction 
of  the  Consular  Courts  in  countries  outside  the  pale  of  Christianity. 

Art.  20.  §  1.  Officials  of  the  Admiralty  and  Customs  Depart- 
ments in  Belgium  as  also  Belgian  Consuls  abroad  shall  prepare 
minutes  of  proceedings  relating  to  infringements  of  the  present 
law  ;  such  minutes  sworn  to  as  soon  as  possible,  and  at  latest 
during  the  second  day  after  that  of  its  completion,  shall  be  com- 
plete proof  until  the  contrary  is  made  manifest. 

§  2.  Minutes  of  proceedings  prepared  in  Belgium  shall  be  sworn 
to  before  a  justice  of  the  peace  or  the  chief  official  of  the  com- 
munal administration  of  the  place  where  the  infringement  is 
proved  to  have  taken  place. 

§  3.  The  minute  of  proceedings  need  not  be  sworn  to  when  the 
same  is  prepared  by  a  Belgian  Consul  in  a  port  where  there  is  no 
Belgian  authority  competent  to  receive  the  oath. 

Art.  21.  The  present  law  has  no  application  to  vessels  belonging 
to  the  State. 

Art.  22.  Fishing  vessels  must  be  provided  with  a  declaration  by 
the  owner  certified  to  be  correct  by  the  municipal  authority  in 
accordance  with  a  form  to  be  settled  by  Royal  Decree. 

Art.  23.  The  Law  of  20th  January,  1873,  is  repealed. 
Article  6  of  the  present  law  is  rendered  applicable  to  navigation 
certificates  issued  at  the  time  of  its  coming  into  force. 
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BOOK  III. 

AS  TO  INSOLVENCIES,   BANKRUPTCIES,  AND 
ORDERS  TO  STAY  PROCEEDINGS. 

Law  of  ISth  April,  1851. 


PRELIMINARY  PROVISION. 
GENERAL  PROVISIONS, 

Art.  437.  Every  trader  who  suspends  payment  and  whose 
credit  is  stopped  shall  be  taken  to  be  in  a  state  of  insolvency. 

Persons  who  no  longer  trade  may  be  declared  insolvent  if  the 
stoppage  of  their  payments  dates  back  to  a  time  when  they  were 
still  trading. 

The  insolvency  of  a  trader  may  be  declared  after  his  death  if  he 
died  at  a  time  when  his  payments  had  been  stopped. 

Art.  438  (438,  439).  Insolvency  shall  be  regarded  as  simple 
bankruptcy  and  shall  be  punished  criminally  if  the  insolvent  trader 
is  found  to  have  committed  one  of  the  offences  referred  to  in 
Chapter  I.  of  Title  2  below. 

It  shall  be  called  fraudulent  bankruptcy  and  punished  criminally 
if  the  insolvent  trader  is  found  to  have  committed  one  of  the 
frauds  referred  to  in  Chapter  II.  of  the  same  title. 

Art.  439.  Applications  for  a  stay  of  proceedings  shall  be  made 
and  adjudicated  upon  in  accordance  with  the  provisions  of  Title  4 
below. 

TITLE   1. 

As  TO  Insolvency. 

CHAPTER  I. 

As  TO  Admissions  op  Inability  to  Pay,  Declarations  of 
Insolvency,  and  Stoppage  of  Payment. 

Art.  440.  Every  insolvent  shall  within  three  days  from  his 
stopping  payment  make  a  declaration  thereof  at  the  Registry  of 
the  Commercial  Court  of  his  place  of  residence. 

The  day  on  which  he  stopped  payment  shall  be  included  in  these 
three  days. 
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In  the  event  of  insolvency  of  a  partnership  trading  in  a  firm 
name,  the  declaration  shall  set  forth  the  name  and  the  places  of 
residence  of  each  of  the  partners  jointly  and  severally  liable. 

It  shall  be  made  at  the  Registry  of  the  Court  within  the  district 
of  which  the  registered  office  of  tibe  Ck>mpany  or  Society  is. 

When  a  Limited  Liability  Company  has  been  declared  insolvent 
the  proceedings  shall  be  taken  against  the  managers,  who  must 
supply  to  the  Judge  having  seisin  of  the  matter  and  to  the  trustees 
all  necessary  information  and  appear  before  them  when  required 
so  to  do 

Art.  441  (471).  The  insolvent  shall  annex  to  his  declaration  : 

1.  A  balance-sheet  relating  to  his  affairs,  or  a  memorandum  set- 
ting forth  the  reasons  which  prevent  him  from  depositing  the  same. 

2.  The  books  of  account  kept  by  him  in  accordance  with  the 
provisions  of  Articles  8  and  9  of  the  Commercial  Code.  These 
books  of  account  shall  be  kept  by  the  Registrar,  who  must  certify 
the  condition  in  which  they  are. 

The  balance-sheet  shall  set  forth  the  list  and  a  valuation  of  all 
the  real  and  personal  property  of  the  debtor,  the  position  of  debts 
due  to  him  and  of  debts  due  from  him,  a  statement  showing  the 
profits  and  losses,  and  his  expenses.  The  same  must  be  sworn, 
dated,  and  signed  by  the  debtor. 

The  Registrar  shall  certify  at  the  foot  of  the  declaration  of  the 
insolvent  and  at  the  foot  of  the  documents  annexed  thereto 
the  date  of  their  receipt  at  the  Registry,  and  give  a  receipt 
therefor  if  so  required. 

The  receipt  at  the  Registry  of  all  other  documents  relating  to 
the  insolvency  shall  be  proved  in  the  same  manner  without  its 
being  necessary  for  any  other  formal  document  relating  to  the 
deposit  to  be  prepared. 

Art.  442  (441).  The  insolvency  shall  be  declared  by  a  judg> 
ment  of  the  Commercial  Court  given  either  upon  the  declaration 
of  the  insolvent  or  upon  an  application  made  by  one  or  more 
creditors  or  of  the  Court's  own  motion. 

By  the  same  judgment,  or  by  a  subsequent  judgment  given  upon 
the  report  of  the  Judge  appointed  to  deal  with  the  matter,  the 
Commercial  Court  shall  decide,  either  on  its  own  motion  or  uppa 
the  application  of  any  persons  interested,  the  date  on  which 
payment  was  stopped. 

With  the  exception  of  the  case  provided  for  by  Article  613, 
this  date  shall  not  be  fixed  at  more  than  six  months  before  the 
judgment  declaratory  of  insolvency. 

In  the  absence  of  special  provision,  the  stoppage  of  payment 
shall  be  regarded  as  having  taken  place  on  the  date  of  the  judg- 
ment declaratory  of  insolvency  or  on  the  day  of  the  death  when  the 
insolvency  has  been  declared  after  the  death  of  the  insolvent. 

No  application  having  for  its  object  the  fixing  of  a  date  of 
stoppage  at  a  period  other  than  that  arising  from  the  declaratory 
judgment  or  from  a  subsequent  judgment  shall  be  receivable  after 
the  date  fixed  for  the  closing  of  the  minute  of  proceedings  relatiii^ 
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to  the  proof  of  debts,  without  prejudice,  however,  to  the  means  of 
opposition  allowed  to  persons  interested  by  Article  473. 

Art.  443.  During  the  first  ten  days  of  each  month  the  receivers 
of  registrations  shidl  send  to  the  President  of  the  Commercial 
Court  of  the  district  in  which  the  protest  has  been  made  a  list  of 
protests  of  bills  of  exchange  accepted  and  of  promissory  notes  to 
order  registered  during  the  preceding  month. 

This  list  shall  contain  : 

1.  The  date  of  the  protest ; 

2.  The  Christian  and  surnames,  occupation,  and  residence  of  the 
person  for  whose  benefit  the  security  was  created,  or  of  the  drawer ; 

3.  The  Christian  and  surnames,  occupation,  and  residence  of  the 
person  signing  the  promissory  note  or  of  the  acceptor  of  the  bill  of 
exchange  ; 

4.  The  due  date  ; 

5.  The  amount  of  the  security  ; 

6.  A  statement  of  the  consideration  given  ; 

7.  The  answer  made  to  the  protest. 

A  like  list  shall  be  sent  to  the  President  of  the  Commercial 
Court  of  the  place  of  residence  of  the  person  signing  a  promissory 
note  to  order  or  of  an  acceptor  of  a  bill  of  exchange  if  his  place  of 
residence  is  in  Belgium  in  a  judicial  district  other  than  that  where 
the  payment  has  to  be  made. 

These  lists  shall  remain  deposited  in  the  respective  Registries 
of  the  Court,  where  all  persons  may  inspect  the  same. 

CHAPTER  II. 

As  TO  THE  Results  of  Insolvency. 

Art.  444  (442).  The  insolvent,  from  the  date  of  the  judgment 
declaratory  of  insolvency,  shall  be  entirely  divested  of  the  manage- 
ment of  all  his  property  ;  even  of  such  as  he  may  become  entitled 
to  whilst  he  is  in  a  state  of  insolvency.  All  payments,  proceed- 
ings, and  deeds  made,  done,  and  executed  by  the  insolvent  and 
payments  made  to  the  insolvent  after  the  judgment  shall  be 
absolutely  void. 

Art.  446  (444,  445,  446).  The  following  acts  and  deeds  shall  be 
void  and  without  effect  so  far  as  regards  the  debtor's  estate  when 
they  have  been  done  or  executed  by  the  debtor  after  the  period 
fixed  by  the  Court  as  that  when  the  stoppage  of  payment  takes 
place,  or  within  ten  days  preceding  such  period  : 

All  deeds  transferring  real  or  personal  property  without  valuable 
consideration,  as  well  as  deeds,  transactions,  or  contracts  of 
exchange,  or  onerous  contracts,  if  the  value  of  that  which  has  been 
given  by  the  insolvent  is  appreciably  above  that  which  he  has 
received  in  return  ; 

All  payments  made,  whether  in  kind,  .by  transfer,  sale,  composi- 
tion, or  otherwise,  for  debts  not  due  and  for  debts  due  ; 

Ail  payments  made  otherwise  than  in  money  or  in  commercial 
securities ; 


Digitized  by 


Google 


510  Commercial  Code  (Tbanslation). 

All  mortgages,  whether  judicial  or  otherwise,  and  giving  np  all 
rights  to  receive  rents  and  profits  of  real  property  or  charges  given 
upon  the  property  of  the  debtor  to  secure  past  debts. 

Art.  446.  All  other  payments  made  by  the  debtor  for  debts 
which  have  fallen  due  and  all  other  contracts  subject  to  onerous 
covenants  executed  by  him  after  stoppage  of  payment  and  before 
the  declaratory  judgment  may  be  annulled  if  the  persons  who  have 
received  the  same  from  the  debtor  or  who  have  entered  into  them 
with  him  knew  of  the  stoppage  of  payment. 

Art.  447  (443).  Mortgage  rights  and  rights  of  security  validly 
acquired  may  be  registered  up  to  the  date  of  the  declaratory  judg- 
ment relating  to  the  insolvency,  provided,  nevertheless,  that  the 
entries  made  in  the  register  during  the  ten  days  preceding  the  date 
of  stoppage  may  be  declared  void  if  more  than  fifteen  days  have 
expired  between  the  date  of  the  mortgage  deed  or  of  the  document 
of  security  and  that  of  the  entry  upon  the  register. 

Art.  448  (447).  All  deeds  executed  and  payments  made  in 
fraud  of  creditors  are  void,  whatever  the  date  of  them  may  have 
been. 

Art.  449.  In  cases  in  which  bills  of  exchange  have  been  paid 
after  the  expiry  of  the  date  fixed  as  that  on  which  payment  was 
stopped  and  before  the  declaratory  judgment  of  insolvency,  an 
action  relating  thereto  shall  not  be  brought  except  against  the 
person  for  whose  benefit  the  bill  of  exchange  was  given. 

If  it  has  reference  to  a  bill  of  exchange  to  **  order,"  the  action 
shall  not  be  brought  except  against  the  first  endorser. 

In  both  cases  the  proof  that  the  person  against  whom  the  report 
is  made  had  knowledge  of  the  date  of  the  stoppage  of  payment  at 
the  time  of  the  issue  of  the  document  must  be  given. 

Art.  450  (448).  The  judgment  declaratory  of  insolvency  shall 
entitle  the  insolvent  to  require  payment  of  debts  due  to  him,  the 
date  for  the  payment  of  which  has  not  arrived. 

If  the  insolvent  is  the  person  signing  a  promissory  note,  the 
acceptor  of  a  bill  of  exchange  or  the  drawer,  in  default  of 
acceptance,  the  other  persons  liable  shall  be  bound  to  deposit 
security  for  the  payment  thereof  at  maturity  if  they  do  not  prefer 
to  pay  at  once,  provided,  however,  that  debts  which  have  not 
matured  and  which  do  not  carry  interest,  and  the  period  of 
maturity  of  which  extends  beyond  one  year,  shall  not  be  included 
in  the  assets  except  subject  to  deduction  of  the  interest  provided 
by  law  to  run  from  the  date  of  the  declaratory  judgment  up  to 
the  date  of  maturity. 

In  the  event  of  immediate  payment  by  one  of  the  persons  jointly 
liable  upon  a  promissory  note  or  a  bill  of  exchange  not  matured 
and  not  carrying  interest,  a  deduction  shall  be  made  of  the  interest 
provided  by  law  in  respect  of  the  time  still  remaining  to  run  up  to 
the  expiry  of  such  time. 

Art.  451.  From  the  date  of  the  judgment  declaratory  of  the 
insolvency,  interest  upon  all  debts  not  secured  by  guarantee,  by  a 
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deposit,  or  by  mortgage  shall  be  stopped  so  far  as  regards  the 
debtor's  estate  only. 

Interest  upon  debts  guaranteed  shall  not  be  claimable  except  in 
respect  of  the  sums  arising  from  the  sale  of  the  goods  affected  by 
the  security,  by  the  sale  of  the  security  itself,  or  by  the  mortgage. 

Art.  452  (494).  From  the  date  of  the  same  judgment  all  per- 
sonal or  real  actions,  and  every  right  to  levy  execution  upon  goods 
or  upon  real  property  shall  be  stopped,  and  no  action  shsdl  be  had 
in  respect  of  the  same  except  against  the  trustees  under  the  insoK 
vency.  The  Court  may,  however,  allow  the  insolvent  to  intervene 
in  such  proceedings. 

Art.  453.  The  judgment  declaratory  of  insolvency  shall  operate 
as  a  stay  of  proceedings,  which  may  be  enforced  by  imprisonment 
so  far  as  the  debtor  is  concerned,  as  well  as  regards  executions  by 
registered  creditors  not  holding  any  security  upon  the  debtor's 
real  or  personal  property. 

If  before  this  judgment  the  day  for  the  forced  sale  of  the  real 
and  personal  property  taken  in  execution  has  already  been  fixed 
and  publicly  advertised  by  placards,  such  sale  shall  take  place  for 
the  benefit  of  the  estate ;  provided  nevertheless  that  if  the 
interests  of  the  estate  so  demand  the  Court  may,  upon  application 
of  the  Trustees,  authorise  the  adjournment  of  the  sale  to  another 
date. 

Art.  454.  All  methods  of  execution  for  tlie  purpose  of  obtaining 
payment  of  debts  secured  upon  the  personal  property  belonging  to 
the  insolvent  estate  shall  be  suspended  until  the  close  of  the 
minute  of  proceedings  relating  to  the  proof  of  debts,  without 
prejudice  to  any  measures  taken  for  the  preservation  of  the 
property  and  to  the  rights  acquired  by  owners  of  properties  let  on 
lease  to  retake  possession  thereof. 

In  the  last  case  the  suspension  of  the  writ  of  execution  pro- 
vided by  the  present  Article  shall  cease  to  operate  as  against  the 
owner. 

CHAPTER    III. 

As  TO  THE  Administration  and  the  Liquidation  of 
THE  Insolvency. 

SECTION  I. 
General  Provisions. 

Art.  455.  The  Government  may  upon  the  advice  of  the  respec- 
tive Courts  of  Appeal  appoint  sworn  Liquidators  attached  to 
the  Courts  in  cases  where  the  number  of  insolvencies  render  it 
necessary. 

Art.  456.  In  districts  where  sworn  Liquidators  are  appointed 
Trustees  in  insolvencies  shall  be  chosen  from  amongst  them, 
unless  on  account  of  distance,  of  relationship,  of  opposing 
interests,  or  of  other  grounds  of  legitimate  suspicion,  the  good 
administration  of  the  insolvency  does  not  require  some  other 
choice  to  be  made. 
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In  default  of  sworn  Liquidators  and  in  cases  in  which,  in 
accordance  with  the  preceding  paragraph,  the  Court  thinks  it  its 
duty  to  make  another  choice,  the  Trustees  shall  be  appointed 
from  amongst  the  persons  who  offer  the  best  guarantees  of 
efficiency  in  the  management  of  the  matter.  These  Trustees  shall 
have  the  same  rights,  the  same  advantages,  shall  be  subject  to  the 
same  supervision,  and  shall  be  under  the  same  liabilities  as  they 
would  have  been  should  they  have  been  chosen  from  amongst  the 
sworn  Liquidators. 

Art.  457.  The  King  shall  fix  the  number  of  sworn  Liquidators 
upon  the  advice  of  the  Court  of  Appeal  and  of  the  Commercial 
Court  according  to  the  necessities  of  the  situation.  They  Bhall  be 
appointed  by  the  King  from  two  duplicate  lists  presented  by  the 
same  body. 

Art.  458.  Sworn  Liquidators  shall  be  appointed  every  five 
years,  and  shall  retain  office  in  all  cases  up  to  the  time  of  their 
successors  taking  the  oath.     They  may  be  reappointed. 

A  sworn  Liquidator  who  has  not  been  reappointed  in  his  office 
shall  nevertheless  complete  the  matters  which  have  been  entrusted 
to  him  and  the  liquidation  of  the  insolvencies  of  which  he  has 
been  appointed  Trustee. 

Art.  459.  Sworn  Liquidators  shall  be  subject  to  the  super- 
vision of  the  Commercial  Court.  They  may  be  discharged  by 
the  King. 

Art.  460.  Liquidators  appointed  shall  within  fifteen  days  of 
their  appointment  take  the  oath  at  a  public  sitting  of  the  Com- 
mercial Court,  such  oath  being  to  well  and  faithfully  carry  out 
their  duties  as  Trustees  in  insolvencies. 

Art.  461.  The  remuneration  of  Trustees  shall  be  regulated  by 
the  Commercial  Court  according  to  the  nature  and  importance 
of  the  insolvency  and  upon  a  basis  to  be  settled  by  a  Royal  decree. 

Art.  462.  The  Commercial  Court  may  at  all  times  replace  a 
Judge  having  the  conduct  of  an  insolvency  by  another  of  its 
members  as  well  as  revoke  the  appointment  of  Trustees,  or  one 
of  them,  and  replace  them  by  others  or  increase  the  number  of 
Trustees. 

Trustees,  the  revocation  of  whose  appointment  is  applied  for, 
shall,  as  a  preliminary,  be  summoned  to  attend,  and  shall  be 
heard  at  Judges*  Chambers.  Judgment,  however,  shall  be  given 
in  open  Court. 

Art.  463  (452).  The  Judge  having  charge  of  the  matter  shall 
be  specially  required  to  expedite  and  to  supervise  the  transactions, 
the  management,  and  the  liquidation  of  the  insolvency ;  he  shall 
make  in  open  Court  reports  of  all  actions  which  may  arise  out  of 
the  insolvency  ;  he  shall  order  all  urgent  and  necessary  measures 
to  be  taken  for  securing  the  preservation  and  safe  keeping  of 
property  belonging  to  the  estate,  and  he  shall  preside  at  all 
meetings  of  creditors  of  the  insolvent. 

The  decrees  of  the  Judge  dealing  with  the  matter  shall  be 
provisionally  executory. 
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Appeals  against  these  decrees  must  be  made  to  the  Commercial 
Court. 

Art.  464.  The  State  Attorney  shall  be  at  liberty  to  take  part 
in  all  transactions  relating  to  the  insolvency,  may  inspect  the 
books  and  papers  of  the  insolvent,  may  require  verification  of 
the  condition  of  the  estate,  and  shall  be  at  liberty  to  require  the 
Trustees  to  give  him  all  information  in  regard  thereto  which  he 
deems  necessary. 

Art.  465.  Every  judgment  given  in  an  insolvency  matter  shall 
be  provisionally  executory. 

The  period  ordinarily  allowed  to  give  notice  of  appeal  shall  only 
be  fifteen  days  from  the  date  of  the  notice. 

The  following  shall  not  be  the  subject  of  opposition,  of  appeal 
or  of  an  application  for  nullity  proceedings  : 

1.  Judgments  relative  to  the  appointment  or  replacing  of  the 
Judge  having  charge  of  the  matter,  or  of  the  appointment  or 
the  ratification  of  the  appointment  of  Trustees. 

2.  Judgments  dealing  with  claims  for  safe  conduct  or  for  pro- 
visional release  from  custody,  and  those  relating  to  assistance  to 
be  given  to  the  insolvent  and  his  family  out  of  the  estate. 

3.  Judgments  authorising  the  selling  of  goods  belonging  to  the 
estate  or,  as  provided  by  Article  453,  the  adjournment  of  the  sale 
of  goods  seized. 

4.  Judgments  which  direct  a  stay  of  proceedings  relating  to  a 
composition. 

5.  Judgments  dealing  with  appeals  against  orders  made  by  the 
Judge  having  charge  of  the  matter  given  within  the  limits  of  his 
jurisdiction. 

SECTION   II. 

As  TO  THE  Formalities  to  be  Observed  relative  to  Decla- 
rations OP  iNSOLVKXCr  AND  AS  TO  THE  FIRST  STEPS  TO  BE 
TAKEN    WITH    REGARD    TO    THE     PERSON    AND    THE    GoODS    OF 

THE  Insolvent. 

Art.  466  (454).  By  the  judgment  declaring  the  insolvency  the 
Commercial  Court  shall  appoint  a  Judge  to  deal  with  the  matter, 
and  shall  direct  the  affixing  of  seals. 

It  shall  appoint  one  or  more  Trustees  according  to  the 
importance  of  the  insolvency. 

It  shall  order  the  creditors  of  the  insolvent  to  bring  their  proofs 
into  the  Registry  showing  the  amount  of  their  debts  within  a 
period  not  exceeding  twenty  days  dating  from  the  date  of  the 
judgment  declaratory  of  insolvency,  and  it  shall  also  direct  in 
what  newspapers  such  judgment,  and  the  one  which  afterwards 
fixes  the  period  of  stoppage  of  payment,  are  to  be  advertised  in 
accordance  with  Article  472. 

The  same  judgment  shall  state  the  days  and  hours  upon  and  at 
which  the  matter  will  be  proceeded  with  at  the  Law  Courts,  and 
the  date  closing  the  minute  of  proceedings  relating  to  the  proof  of 
debts  and  the  dates  on  which  disputed  claims  will  be  adjudicated 
upon. 

c.p.  2  l 
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These  dates  shall  be  fixed  in  such  a  way  that  five  days  at  least, 
and  twenty  days  at  most,  shall  elapse  between  the  expiration  of 
the  period  fixed  for  the  declaration  of  debts  and  the  closure 
of  the  minute  of  proceedings  relating  to  proof,  and  a  similar 
interval  between  such  closure  and  the  hearing  with  reference  to 
opposed  claims. 

The  Court  may  in  the  same  judgment  direct  the  Judge  dealing 
with  the  matter  to  exercise  all  functions  which  would  devolve 
upon  a  justice  of  the  peace  by  virtue  of  the  present  Code  relating 
to  insolvencies. 

Art.  467  (455).  When  the  insolvent  has  not  conformed  to 
Articles  440  and  441,  or  has  knowingly  given  incorrect  informa- 
tion with  regard  to  his  affairs,  the  Court  by  the  same  judgment 
or  by  a  later  judgment  may  order  his  incarceration  in  a  debtor^s 
prison,  or  that  he  be  taken  into  custody  by  the  tipstaff  or  by  a 
police  constable.  The  provisions  of  every  judgment  ordering  the 
arrest  or  detention  of  the  insolvent  shall  be  immediately  executory 
either  at  the  instance  of  the  Trustees  or  of  the  State  Attorney 
(Procureur  du  roi). 

Art.  468.  If  the  Court  thinks  that  the  assets  can  be  inventoried 
in  one  day,  it  may  order  that  either  in  the  presence  of  the  Judge 
dealing  with  the  matter,  or  of  that  of  the  justice  of  the  peace,  the 
inventory  be  immediately  proceeded  with  without  the  seals  being 
affixed  as  a  preliminary. 

Art.  469  (449).  The  Registrar  of  the  Commercial  Court  shall 
send  forthwith  to  the  justice  of  the  peace,  and,  in  case  of  necessity, 
to  the  State  Attorney  and  to  the  Trustees,  a  notice  of  the  pro- 
visions of  the  judgment  ordering  the  affixing  of  the  seals,  the 
arrest  or  detention  of  the  insolvent,  and  the  appointment  of 
the  said  Trustees. 

(450.)  A  justice  of  the  peace  may  even  before  judgment 
affix  the  seals  either  of  his  own  motion  or  upon  the  request  of 
one  or  more  creditors,  but  only  in  the  event  of  the  disappearance 
of  the  debtor  or  of  his  making  away  with  the  whole  or  a  part 
of  his  assets. 

Art.  470  (459,  461,  462,  482).  The  Trustees  appointed  ihall 
enter  upon  their  duties  immediately  sfter  the  declaratory 
judgment : 

If  they  have  not  been  chosen  from  apu>ii|pirt  the  sworn  Liqui- 
dators, they  must,  as  a  preliminary,  take  be^e  the  Judge  dealing 
with  the  matter  an  oath  truly  and  faithfully  to  conduct  the  insol- 
vency with  all  due  and  proper  diligence  and  fidelity  (en  bons 
peres  de  famille)  under  the  supervision  of  the  Judge  dealing  with 
the  matter,  and  in  a  pn^r  case  they  shall  immediately  request 
that  the  seals  be  affixed. 

(451.)  The  seals  »hall  be  affixed  upon  all  shops,  offices,  cash- 
boxes,  portfolios,  books,  papers,  furniture,  and  effects  of  the 
insolvent. 

(452.)  In  the  insolvency  of  a  Company  carrying  on  business  in 
a  trading  name  or  of  a  sleeping  partnership  the  seals  shall  be 
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affixed  not  only  at  the  principal  place  of  business  of  the  Company, 
but  also  at  the  residences  of  each  of  the  partners  jointly  and 
severally  liable. 

(453.)  In  all  cases  the  justice  of  the  peace  shall  without  delay 
give  notice  of  the  affixing  of  the  seals  by  him  to  the  President  of 
the  Ck>mmercial  Court  and  to  the  Trustees  appointed  under  the 
insolvency. 

Art.  471  (463,  464).  The  following  need  not  have  the  seals 
affixed  to  them,  but  they  shall  be  taken  away  and  sent  to  the 
Trustees  : 

1.  The  books  of  the  insolvent  after  having  been  taken  charge 
of  by  the  justice  of  the  peace,  who  shall  certify  by  his  minute  of 
proceedings  the  condition  in  which  he  finds  them. 

2.  The  securities  found  in  the  portfolio  which  are  payable  at  an 
early  date  or  which  ought  to  be  accepted,  or  for  which  certain  acts 
of  a  preservative  nature  have  to  be  taken,  a  list  whereof  shall  be 
sent  to  the  Judge  dealing  with  the  matter. 

3.  Articles  which  are  of  a  perishable  nature. 

4.  Articles  used  for  the  carrying  on  of  the  business  in  the  case 
provided  for  by  Article  476. 

5.  Articles  included  in  the  description  set  forth  in  Article  476. 
The  objects  mentioned  in  this  present  Article  must  immediately 

be  put  into  an  inventory  by  the  trustees  in  the  presence  of  the 
justice  of  the  peace,  who  shall  sign  the  minute  of  proceedings. 

Art.  472  (457).  The  judgment  decreeing  the  insolvency,  and  the 
one  which  at  a  later  date  fixes  the  date  of  the  stoppage  of  pay- 
ment, shall  be  advertised  by  placards  in  the  Commercial  Court, 
within  three  days  of  the  date  thereof,  at  the  instance  of  the 
trustees,  and  shall  remain  so  affixed  and  exposed  for  three  months. 

The  same  shall  also  within  three  days  be  inserted  by  way  of 
advertisement  in  the  form  of  an  extract,  in  some  newspapers 
printed  at  the  places  or  in  the  towns  nearest  to  the  places  where 
the  insolvent  has  his  place  of  residence  or  his  trading  office,  and 
which  shall  have  been  chosen  by  the  Commercial  Court. 

The  insertion  of  the  advertisement  shaU  be  proved  by  produc- 
tion of  the  sheets  of  the  newspapers  containing  the  same,  with  the 
signature  of  the  printer  certified  by  the  burgomaster. 

Art.  473  (457).  The  judgment  declaring  the  insolvency  and 
the  one  fixing  the  date  of  stoppage,  shall  be  allowed  to  be  the 
subject  of  opposition  on  the  part  of  persons  interested,  who  have 
not  been  parties  thereto. 

The  opposition  shall  not  be  allowable  unless  notice  thereof  has 
been  given  to  the  insolvent  within  eight  days,  and  by  all  other 
persons  interested  within  fifteen  days  of  the  insertion  by  adver- 
tisement of  the  judgment  in  one  of  the  newspapers  mentioned  in 
Article  472,  which  are  printed  in  the  place  nearest  to  the  residence 
of  such  parties. 

Art.  474.  If  a  trader  in  making  his  declaration  of  insolvency 
declares  that  his  assets  are  more  than  sufficient  to  pay  all  his  debts, 
and   applies  for  a  st&y  of   proceedings,  the   Commercial   Court, 
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without  stopping  the  course  of  the  insolvency,  may  order  immediate 
inquiry  into  the  state  of  his  affairs  by  one  or  more  experts  ;  and 
if,  after  the  result  of  such  inquiry  is  known,  it  becomes  apparent 
that  the  debtor's  assets  exceed  the  amount  of  the  debts  really 
provable,  it  shall  order  the  immediate  summoning  of  a  meeting 
of  creditors,  and  proceedings  shall  be  had  in  accordance  with  the 
method  laid  down  in  Title  4. 

Art.  475.  In  cases  covered  by  the  preceding  Article  and  where 
the  insolvent  has  applied  for  the  acceptance  of  a  composition,  and 
if  the  interests  of  the  creditors  so  require,  the  Court,  upon  the 
report  of  the  Judge  dealing  with  the  matter,  and  aft«r  having 
heard  the  Trustees,  may  order  that  the  trading  of  the  insolvent  be 
provisionally  continued  by  him  or  by  a  third  person  on  his  behalf, 
under  its  supervision.  The  Court,  upon  the  report  of  the  Judge 
dealing  with  the  matter,  and  after  having  heard  the  Trustees,  may 
at  any  time  either  alter  or  revoke  this  order. 

Art.  476  (529).  The  Trustees  may,  by  leave  of  the  Judge 
dealing  with  the  matter,  hand  over  to  the  insolvent  and  to  his 
family,  clothes,  garments,  linen,  furniture,  and  effects  necessary 
for  their  personal  use.  The  Trustees  shall  keep  a  list  of  such 
articles. 

(530).  The  insolvent  may  in  addition  obtain  for  himself  and 
his  family  a  provision  for  their  maintenance,  which  shall  be  fixed 
by  the  Court,  having  regard  to  suggestions  to  be  made  by  the 
Trustees,  and  after  reading  the  report  of  the  Judge  dealing  with 
the  matter. 

Art.  477  (464).  The  Trustees  may,  with  the  authority  of  the 
Judge  dealing  with  the  matter,  sell  immediately  perishable  goods 

or  goods  which  are  liable  to  become  perishable  at  an  early  date. 

Other  goods  shall  not  be  sold  before  a  proposal  for  composition 

has  been  refused,  except  under  order  of  the  Court,  which  upon  the 

report  of  the  Judge  dealing  with  the  matter,  and  after  having 

heard  or  duly  summoned  the  insolvent  to  attend,  has  decided  upon 

the  method  and  conditions  of  the  sale. 

Art.  478.  Letters  addressed  to  the  insolvent  shall  be  sent  to  the 

Trustees,  who  shall  open  them. 

If  the  insolvent  is  present,  he  shall  assist  at  their  opening. 
Art.  479  (465,  496,  497,  498).  The  Trustees  shall  inquire  as  to, 

and  recover  upon  their  own  receipts,  all  debts  or  sums  of  money 

due  to  the  insolvent. 

The  proceeds  produced  by  sale  and  recover}'  of  assets  made  by 

the  Trustees  shall,  subject  to  the  deduction  of  such  sums  as  may  be 

allowed  by  the  Judge  dealing  with  the  matter,  be  paid  into  the 

Treasury  within  eight  days  of  their  receipt. 

In   the   event   of  delay,    the    Trustees  shall    be  liable  to  pay 

commercial  interest  upon  such  sums  as  they  have   not  paid  in, 

without  prejudice  to  their  being  liable  under  the  provisions  of 

Articles  459  and  462. 

Art.  480  (408).  Sums  paid  into  the  Treasury  to  the  account  of 

the  insolvency  shall  not  be  allowed  to  be  drawn  out  except  upon 
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the  orders  of  the  Trustees,  countersigned  by  the  Judge  dealing  with 
the  matter. 

The  payment  out  shall  be  made  upon  such  orders  without  any 
further  formalities,  and  the  same  may  be  given  for  the  benefit  of 
or  to  the  order  of  creditors  under  the  insolvency. 

Art.  481  (466,  467).  When  the  Court  has  ordered  the  deten- 
tion or  the  arrest  of  the  debtor,  the  Judge  dealing  with  the  matter 
may,  according  to  the  apparent  state  of  his  affairs,  grant  him  a 
provisional  safe-conduct. 

The  Court  in  granting  this  safe-conduct,  may  direct  the  insolvent 
to  give  bail  for  his  appearance  under  penalty  of  payment  of  a  sum 
upon  which  the  Court  shall  decide,  and  which  sum,  in  the  event  of 
its  becoming  forfeited,  shall  form  part  of  the  insolvent's  estate. 

The  insolvent  shall  be  at  liberty  to  apply  to  the  Court  for  his 
discharge,  and  such  application  shall  be  adjudicated  upon  in  open 
Court  after  hearing  the  Judge  dealing  with  the  matter. 

Art.  482  (468—469).  The  insolvent  shall  not  be  at  liberty  to 
absent  himself  without  the  authority  of  the  Judge  dealing  with 
the  matter.  He  shall  attend  on  all  occasions  when  so  required, 
either  by  the  Judge  dealing  with  the  matter  or  by  his  trustees. 

In  all  cases  where  the  presence  of  a  debtor  under  arrest,  or 
who  is  under  supervision  out  of  prison,  is  necessary  for  the 
conduct  of  the  insolvency,  he  shall,  upon  the  order  of  the  Judge 
dealing  with  the  matter,  be  released  from  prison  or  from  the  place 
where  he  is  kept  in  custody,  and  conducted  to  the  place  at  which 
his  presence  is  required.  The  insolvent  may  appear  by  attorney 
if  he  can  adduce  reasons  which  commend  themselves  to  the  Judge 
dealing  with  the  matter,  showing  that  he  is  prevented  from 
appearing  personally. 

Art.  483  (638).  The  Trustees  may  require  the  insolvent  to 
attend  upon  them  for  the  purpose  of  making  up  his  accounts  and 
of  investigating  his  books  and  documents  in  his  presence. 

Art.  484  (475).  The  Trustees  shall  immediately  proceed  to  the 
checking  and  correction  of  the  balance-sheet. 

If  the  same  has  not  been  deposited,  they  shall  prepare  it  with 
the  assistance  of  the  books  and  papers  of  the  insolvent,  and  of 
such  information  as  they  may  be  able  to  obtain  from  him,  and  they 
shall  deposit  the  same  in  the  registry  of  the  Commercial  Court. 

Art.  485  (474).  The  Judge  dealing  with  the  matter  shall  have 
authority  to  interview  the  insolvent,  his  clerks  and  servants,  and 
all  other  persons,  either  upon  matters  relating  to  the  proofs,  or  the 
preparation  of  the  balance-sheet,  as  well  as  with  regard  to  the 
circumstances  relating  to  the  insolvency. 

Art.  486  (475).  When  a  trader  has  been  declared  insolvent 
after  his  decease,  or  when  the  insolvent  has  died  after  the  declara- 
tion of  insolvency,  his  widow  and  children,  or  his  legal  personal 
representatives  may  appear,  either  personally  or  by  their  advisers, 
to  assist  in  the  preparation  of  the  balance-sheet,  as  well  as  in  all 
Qther  matters  relating  to  the  insolvency. 
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Art.  487  (499).  From  the  date  of  their  entering  upon  their 
duties,  the  Trustees  shall  be  personally  liable  to  do  all  necessary 
acts  for  the  preser^'ation  of  the  insolvent's  rights  against  his 
debtors.  They  shall  also  be  bound  to  cause  entries  of  mortgages 
upon  the  real  estate  of  debtors  to  the  insolvent  to  be  made  if  the 
same  shall  have  been  demanded  by  him  ;  the  entries  shall  be  made 
in  the  name  of  the  estate  by  the  trustees,  who  shall  annex  to  such 
particulars  a  certificate  of  the  Registrar  proving  their  appointment. 

(600.)  They  shall,  in  addition,  cause  an  entry  in  the  name  of 
the  estate  to  be  made  with  regard  to  the  real  estate  of  the  in- 
solvent, of  the  existence  of  which  they  become  aware.  The 
entry  shall  be  made  simply  upon  production  of  particulars 
setting  forth  that  the  estate  is  in  a  condition  of  insolvency,  and 
the  date  of  the  judgment  under  which  the  Trustees  have  been 
appointed. 

Art.  488  (496).  Within  three  days  before  entering  upon  their 
duties,  the  Trustees  shall,  in  a  proper  case,  require  the  removal  of 
the  seals,  and  proceed  to  prepare  the  inventory  of  the  insolvent's 
goods,  the  insolvent  being  present  or  duly  summoned.  The 
Trustees  may,  with  the  authority  of  the  Judge  dealing  with  the 
matter,  call  to  their  aid  for  the  preparation  or  the  valuation  of 
the  assets,  such  persons  as  they  consider  desirable. 

Art.  489  (486).  The  inventories  shall  be  prepared  by  the  Trus- 
tees as  soon  as  the  seals  have  been  removed.  The  justice  of  the 
peace  shall  attend  thereat  and  sign  a  note  thereof  at  the  time 
of  each  adjournment.  The  minute  relating  thereto  shall  be 
deposited  within  twenty-four  hours  of  the  completion  of  the 
inventory  at  the  Registry,  where  the  Trustees  shall  be  allowed  to 
t«ke  a  copy  thereof  without  expense,  and  without  its  being 
removed. 

The  list  of  things  which  have  been  put  under  seal,  or  which  have 
been  taken  out  and  listed  in  accordance  with  Article  471,'  shall  be 
read  over. 

Art.  490  (476).  In  the  event  of  insolvency  being  declared  after 
the  debtor's  decease,  when  no  inventory  has  been  taken  before  the 
declaration,  or  in  the  event  of  the  insolvent  dying  before  the 
opening  of  the  inventory,  the  same  sl^l  be  proceeded  with 
immediately  in  the  form  and  manner  provided  in  the  preceding 
Article,  in  the  presence  of  the  insolvent's  legal  personal  repre- 
sentatives, or  after  having  duly  summoned  them. 

Art.  491  (491).  The  inventory  being  completed,  the  goods, 
money,  papers  and  securities  forming  part  of  the  assets,  furniture 
and  eflCects  of  the  debtor,  shall  be  handed  over  to  the  Trustees, 
who  shall  acknowledge  the  receipt  thereof  at  the  foot  of  the  said 
inventory. 

Art.  492.  The  Trustees  may,  with  the  authority  of  the  Judge 
dealing  with  the  matter,  and  after  duly  summoning  the  insolvent, 
deal  with  all  interests  and  actions  which  affect  the  estate,  and  even 
with  those  relating  to  real  estate. 

When  the  matter  relates  to  rights  affecting  real  estate,  or  when 
it  relates  to  an  unliquidated  claim  for  damages  exceeding  300  francs, 
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the  dealing  with  the  matter  shall  not  be  obligatory  until  after  ratifica- 
tion by  the  Court,  upon  a  report  to  be  made  by  the  Judge  having 
charge  of  the  matter. 

If  the  dispute  dealt  with  related  to  the  jurisdiction  of  the  Civil 
Court,  the  decision  arrived  at  shall  be  ratified  by  such  Court. 

The  insolvent  shall  be  summoned  to  attend  on  the  hearing  of 
such  application  for  ratification. 

He  shall  in  all  cases  have  the  right  to  oppose  the  same. 

His  opposition  shall  be  sufficient  to  prevent  the  matter  being 
compromised  if  it  relates  to  real  estate. 

The  Trustees  may  also,  with  the  authority  of  the  Commercial 
Court,  the  insolvent  having  been  duly  summoned,  cause  the  oath 
usually  administered  in  Courts  of  Justice  to  be  put  to  the  opposing 
party  who  is  in  litigation  with  the  insolvent. 

Ail'.  493  (493).  The  Trustees  may  employ  the  insolvent  for 
the  purpose  of  facilitating  and  enabling  them  to  clear  up  matters 
included  in  their  management. 

The  Judge  dealing  with  the  matter  shall  fix  the  terms  of 
remuneration  for  this  work. 

Art.  494  (488).  In  all  insolvencies,  the  Trustees,  within  fifteen 
days  of  their  entering  upon  their  duties,  shall  send  to  the 
Judge  dealing  with  the  matter,  a  memorandum  or  summary  of 
account  showing  the  apparent  condition  of  the  affairs  of  the 
insolvency,  and  the  principal  causes  and  circumstances  which  have 
led  thereto.  The  Judge  dealing  with  the  matter  shall  immediately 
forward  this  memorandum,  with  his  observations  thereon,  to  the 
State  Attorney  (Procureur  du  roi). 

If  the  same  has  not  been  sent  to  him  within  the  prescribed 
period,  he  shall  inform  the  State  Attorney  thereof,  and  of  the 
reasons  for  the  delay. 

Art.  495  (490).  If  the  insolvent  is  proceeded  against  on 
the  ground  of  simple  or  fraudulent  bankruptcy,  or  if  there 
has  be^n  an  order  upon  him  to  attend  or  to  hand  over  goods  or 
documents,  or  for  his  arrest,  the  State  Attorney  shall  without 
delay  inform  the  Judge  dealing  with  the  matter  thereof,  and  in 
this  case  the  insolvent  shall  not  be  at  liberty  to  demand  from  the 
Court,  either  his  discharge  or  a  safe-conduct. 

CHAPTER  IV. 

As  TO  Declaration  and  Proof  of  Debts. 

Art.  496  (502).  The  creditors  of  the  insolvent  shall  deposit 
at  the  Registry  of  the  Commercial  Court  proof  of  their  debts  with 
their  securities,  within  the  time  fixed  by  the  Judge  making  the 
insolvency  order.  The  Registrar  shall  keep  a  list  thereof  and 
shall  give  his  receipt  therefor. 

The  creditors  shall  be  given  notice  with  regard  thereto  by  the 
advertisements  and  posters  referred  to  in  Article  472.  They  shall 
in  addition  be  given  notice  by  circulars  sent  through  the  post, 
which  circulars  the  trustees  shall  send  to  them  as  soon  as  they  are 
aware  of  their  claims.     These  circulars  shall  fix  the  days  and  hours 
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for  the  closure  of  the  minute  of  proceedings  relating  to  the  proof 
of  debts,  and  make  an  appointment  for  dealing  with  contested 
claims.  The  postage  receipts  shall  remain  annexed  to  the  minute 
of  proceedings  relating  to  the  sending  of  the  circulars,  which  latter 
shall  be  countersigned  by  the  Judge  dealing  with  the  matter. 

Art.  497.  In  the  case  of  creditors  residing  out  of  the  kingdom 
with  regard  to  whom  the  period  fixed  by  the  declaratory  judg- 
ment as  to  insolvency  is  too  short,  the  Judge  dealing  with  the 
matter  may  prolong  the  same  for  their  benefit,  as  circumstances 
require.  Mention  shall  be  made  of  such  prolongation  in  the 
circulars  to  be  addressed  to  such  creditors,  in  accordance  with 
Article  496. 

Art.  498  (507).  The  proof  of  each  creditor  shall  set  forth  his 
Christian  and  surnames,  occupation  and  residence,  the  total  and 
the  grounds  of  his  debt,  any  securities,  mortgages,  and  charges 
held  by  him,  and  of  which  he  claims  the  benefit. 

This  proof  shall  be  terminated  by  a  declaration  in  the  following 
form,  viz.  : 

"  I  declare  that  the  debt  referred  to  in  the  above  proof  is 
truly  and  validly  owing  to  me,  so  help  me  God  !  ** 

It  shall  be  signed  by  the  creditor  or  in  his  name  by  a  person 
holding  his  power  of  attorney.  In  the  latter  case  the  power  of 
attorney  shall  be  annexed  to  the  proof,  set  forth  the  total  debt, 
and  contain  the  affirmation  prescribed  by  the  present  Article. 

Art.  499.  The  proof  shall  set  forth  in  the  case  of  a  creditor 
not  living  in  a  commune  where  the  Court  sits  an  address  for 
service  in  such  commune.  In  default  of  such  address  for  service 
being  given,  all  notices  and  information  may  be  given  and  sent  to 
him  by  leaving  the  same  at  the  registry  of  the  Court. 

Art.  500  (501,  503—510).  Proof  of  the  debts  shall  be  made  so 
far  as  the  trustees  are  concerned  as  soon  as  the  proofs  have  been 
lodged  at  the  Registry.  It  shall  be  carried  out  in  the  presence 
of  the  Judge  dealing  with  the  matter,  the  insolvent  having  a  right 
to  intervene  in  regard  thereto,  and  being  duly  summoned  for  the 
purpose. 

Securities  shall  be  compared  with  the  books  and  documents  of 
the  insolvent. 

Debts  due  to  the  Trustees  shall  be  verified  by  the  Judge  dealing 
with  the  matter. 

A  minute  of  proceedings  relating  to  the  dealings  with  the 
estate  shall  be  prepared  by  the  Trustees  and  signed  at  each  sitting 
by  them,  and  by  the  Judge  dealing  with  the  matter.  It  shall  set 
forth  the  residences  of  the  creditors  and  their  proxies;  it 'shall 
set  forth  in  a  summary  manner  the  particulars  of  securities  pro- 
duced ;  shall  mention  any  additions,  erasures,  and  interlineations 
therein  ;  and  shall  state  whether  the  debt  is  admitted  or  contested. 

In  the  event  of  contest,  or  if  the  debt  does  not  appear  to  be 
validly  proved,  the  Trustees  shall  suspend  their  decision  until  the 
completion  of  the  minute  of  proceedings  relating  to  the  proof  of 
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debts,  and  if  at  the  time  of  such  completion  the  creditor  is  not 
present  personally  or  by  proxy,  they  shall  immediately  give  notice 
thereof  to  him  by  prepaid  post  letter. 

Art.  501  (605).  After  the  admission  of  each  debt,  and  up  to  the 
date  fixed  for  the  hearing  of  disputed  claims,  the  Judge  dealing 
with  the  matter  may  even  of  his  own  motion  order  the  personal 
attendance  of  the  creditor  or  of  his  attorney,  or  of  any  other 
persons  who  can  give  information  in  regard  thereto. 

Art.  502  (503 — 586).  At  the  sitting  for  the  completion  of  the 
minute  of  proceedings  relating  to  debts  proved,  a  debt  which  is 
disputed  or  which  has  not  been  admitted  shall  be  dealt  with  as  a 
disputed  debt.  The  Trustees  shall  sign  upon  the  proof  of  each 
of  the  admitted  debts  and  of  debts  not  disputed  the  following 
declaration  : 

"  Admitted  for  proof  against  the  estate  in  the  insolvency 
of  for  the  sum  of  the  ." 

The  Judge  dealing  with  the  matter  shall  countersign  the  de- 
claration. 

He  shall  make  a  return  to  the  Court  of  all  disputes  relating  to 
debts  not  admitted. 

In  all  cases  where  disputes  have  arisen  which  by  their  nature 
are  not  within  the  jurisdiction  of  the  Commercial  Court,  the  same 
shall  be  forwarded  to  the  Judge  who  is  competent  to  deal  therewith 
for  a  decision  of  the  Court  having  jurisdiction  in  the  matter  to  be 
given  in  regard  thereto,  and  for  the  Commercial  Court  to  deal 
with  the  matter  in  accordance  with  the  provisions  of  Article  504, 
the  question  to  be  decided  being  for  what  amount  the  disputed 
debt  is  to  be  allowed  in  the  composition  proceedings. 

Art.  503  (504).  The  insolvent  and  his  creditors  whose  debts 
have  been  proved  or  included  in  the  balance-sheet,  may  take  part 
in  the  meeting  for  proof  of  debts,  and  they  may  give  evidence  on 
the  question  of  the  admissibility  to  proof  of  such  debts. 

After  the  completion  of  the  minute  of  proceedings  relating  to 
proof,  and  after  the  grounds  relating  to  such  proof  have  been  put 
forward  and  included  in  the  minute  of  proceedings,  no  further 
objections  shall  be  allowed  to  be  made  against  proof  thereof 
except  by  notices  given  to  the  creditors  making  the  proofs,  copies 
whereof  shall  have  been  deposited  at  the  Registry  with  the 
documents  in  respect  of  the  same  two  days  before  the  date  fixed 
for  the  consideration  of  the  disputed  debts. 

Oppositions  to  a  proof  lodged  after  the  completion  of  the  minute 
of  proceedings  relating  to  the  proof  shall  under  penalty  of  being 
rejected  be  so  lodged  within  ten  days  following  the  admission  of 
the  debt  in  dispute. 

In  every  case  this  period  of  time  shall  run,  so  far  as  the  creditors 
subsequently  admitted  to  proof  are  concerned,  from  the  date  of 
proof  of  their  debts. 

Art.  504.  Upon  the  date  fixed  by  the  declaratory  judgment 
for  the  hearing  of  contested  claims  the  Judge  dealing  with  the 
matter  shall  make  his  report,  and  the  Court  thus  seised,  without 
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waiting  for  the  expiration  of  the  extended  time  allowed  by 
Article  497,  shall  proceed,  without  any  preliminary  notice,  with 
the  matter  as  one  of  urgency,  and  for  such  purpose  shall  suspend  all 
other  business,  and,  shall,  if  possible,  by  one  single  judgment  decide 
upon  all  disputes  relating  to  proof  of  debts.  This  judgment  shall 
be  given  after  having  heard  all  parties  in  opposition,  and,  if  they 
attend,  the  Trustees,  the  insolvent  and  the  claiming  and  opposing 
creditors. 

.  Disputes  not  capable  of  being  dealt  with  immediately  shall  be 
eliminated.  Those  which  are  not  within  the  jurisdiction  of  the 
Court  shall  be  sent  to  be  dealt  with  by  the  Judge  having  juris- 
diction. 

The  Court  may  in  either  case  decide  provisionally  that  the 
creditors  whose  debts  are  disputed  shall  be  allowed  to  take  part 
in  the  composition  proceedings,  up  to  a  sum  to  be  stated  in  the 
judgment.  If  the  judgment  does  not  provide  for  this  the  creditors 
whose  debts  are  disputed  shall  not  be  at  liberty  to  take  part  in  the 
proceedings  relating  to  the  insolvency  unless  they  have  obtained 
a  decision  entitling  them  so  to  do. 

No  opposition  against  the  judgment  carrying  out  the  terms  of 
this  present  Ajrticle,  nor  against  such  as  adjudicate  subsequently 
with  regard  to  disputes  which  have  been  eliminated,  shall  be 
entertained. 

The  judgment  ordering  the  provisional  admission  of  a  debt  in 
the  case  of  creditors  whose  debts  have  been  disputed  shall  not  be 
the  subject  of  appeal  to  the  Court  of  Cassation. 

Art.  505.  All  disputes  relating  to  the  winding-up  of  an  insol- 
vency which  are  within  the  jurisdiction  of  the  Civil  Courts  shall 
be  dealt  with  by  them,  and  adjudicated  upon  within  a  short  time 
as  urgent  matters.  The  same  shall  apply  in  regard  to  disputes  of 
such  a  nature  as  require  to  be  dealt  with  by  the  Court  of  Appeal. 

Art.  506.  Up  to  the  time  of  judgment  being  given  ordering 
parties  to  appear  in  cases  of  disputed  debts,  all  proofs  of 
creditors,  documents  produced  in  support  thereof,  and  all  deeds, 
minutes  of  proceedings,  grounds  of  dispute,  and  applications 
relating  thereto,  shall  remain  deposited  at  the  Registry,  and  shall 
be,  on  the  application  of  such  persons,  divulged  to  all  persons 
interested  therein. 

Art.  507.  There  shall  be  kept  at  the  registry  for  each  insolvency 
a  list  divided  into  columns,  and  containing  for  each  debt  proved  the 
particulars  following  : 

1 .  The  number  of  the  order. 

2.  The  Christian  and  surnames,  occupation,  and  residence  of  the 
creditor  who  has  deposited  his  proof  and  his  documents  establishing 
the  same. 

3.  The  date  of  the  deposit. 

4.  The  total  of  the  progf  made. 

5.  A  summary  description  of  the  goods  or  chattels  upon  which 
it  is  alleged  that  the  creditor  holds  a  mortgage  or  charge. 

6.  His  admission  for  proof  against  the  estate  or  rejection  by 
the  Trustees. 


Digitized  by 


Google 


As  TO  Insolvency.  523- 

7.  The  date  of  such  admission  or  rejection. 

8.  The  objections  to  the  proof. 

9.  The  names  of  the  persons  opposing. 

10.  The  date  on  which  the  objections  were  made. 

11.  The  date  on  which  the  minute  of  proceedings  relating  to- 
the  proof  will  be  closed. 

12.  The  date  on  which  opposed  proofs  will  be  dealt  with. 

13.  The  summary  of  the  final  decision. 

14.  The  date  of  such  decision. 

15.  Such  other  information  as  it  may  be  useful  to  bring  to  the 
knowledge  of  persons  interested. 

This  list  shall  be  prepared  by  the  Registrar,  the  information 
required  being  added  day  by  day,  and  as  the  facts  and  circum- 
stances to  which  they  relate  arise.  The  same  shall,  upon  request, 
be  shown  to  all  persons  interested. 

Art.  508  (513).  In  default  of  proof  and  of  affirmation  of  their 
debts  within  the  time  fixed  by  the  judgment  declaratory  of  the 
insolvency  and  prolonged  by  virtue  of  Article  497,  the  persons  in 
default  either  known  or  unknown  shall  not  be  included  in  the 
division  of  the  estate. 

They  may,  however,  prove  and  affirm  their  debts  up  to  the 
time  of  the  last  distribution  of  the  proceeds  of  realisation  of  the 
estate. 

Their  proofs  shall  not  interfere  with  distributions  which  have 
already  been  ordered,  but  if  fresh  distributions  are  ordered  after 
their  proofs  are  brought  in,  they  shall  be  included  therein  in 
respect  of  the  sum  for  which  they  have  previously  been  admitted 
to  proof  by  the  Judge  dealing  with  the  matter,  and  which  is 
kept  in  reserve  up  to  the  time  when  their  proofs  have  been 
admitted. 

In  all  cases  the  expenses  to  which  the  proof  and  admission  of 
these  debts  have  given  rise  shall  fall  upon  the  persons  making 
them,  and  they  shall  not  be  at  liberty  to  claim  part  in  the  dis- 
tributions which  have  been  ordered  before  they  made  their 
proofs.  They  may,  however,  make  a  claim  upon  such  portion 
of  the  estate  as  shall  not  then  have  been  distributed,  to  be 
allowed  dividends  which  they  would  have  received  prior  to  the 
distributions  if  they  are  able  to  prove  that  it  was  impossible  for 
them  to  bring  in  and  to  swear  to  their  proofs  within  the  period 
prescribed. 

CHAPTER  V. 

As  TO  Composition. 

SECTION  1. 
As  TO  Meetings  or  Ceeditobs. 
Art.  509  (514).  Immediately  after  the  judgment  provided  for 
by  Article  504  has  been  pronounced,  and  without  waiting  for  the 
periods  provided  for  by  Article  497  to  elapse,  the  composition 
proceedings  shall  be  commenced.  The  Judge  dealing  with  the 
matter  shall  make  an  order  providing  for  the  summoning  of  the 
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meeting  of  creditors,  and  shall  fix  the  place,  day,  and  hour  of 
the  meeting. 

The  date  of  this  meeting  shall  be  decided  upon  in  such  a  manner 
that  it  shall  take  place  within  fifteen  days  of  the  judgment  given 
in  accordance  with  Article  504,  and  that  there  shall  be  left  to  each 
of  the  creditors  between  the  date  of  his  being  summoned  and  the 
date  of  the  meeting  a  period  of  two  days  increased  by  one 
additional  day  for  each  five  myriametres  of  distance  between  the 
place  of  his  actual  residence  and  that  where  the  meeting  is  to 
be  held. 

Art.  510.  The  summoning  of  the  creditors  shall  take  place 
within  three  days  following  the  order  of  the  Judge  dealing  with 
the  matter. 

The  notices  shall  be  given  at  the  expense  of  the  Trustees  by 
placards  and  advertisement  and  by  circulars  addressed  to  each  of 
the  creditors  whose  debts  have  been  admitted  to  proof  definitely 
or  provisionally,  this  being  done  in  the  manner  and  form  prescribed 
by  Articles  472  and  496. 

Art.  511.  At  the  place,  date,  and  hour  fixed  by  the  Judge 
dealing  with  the  matter  the  meeting  shall  be  held  under  hi» 
chairmanship. 

The  creditors  whose  debts  are  admitted  either  definitely  or 
provisionally,  or  their  proxies,  shall  alone  be  admitted  thereto. 

The  insolvent  shall  be  summoned  to  the  meeting. 

He  shall  not  be  at  liberty  to  be  represented  thereat  by  another 
person  except  for  valid  reasons,  which  must  previously  have  been 
approved  by  the  Judge  dealing  with  the  matter. 

The  Judge  dealing  with  the  matter  shall  verify  the  proxies  of 
those  persons  who  appear  at  the  meeting  in  that  capacity.  The 
Trustees  shall  make  a  report  upon  the  insolvent's,  estate  with 
regard  to  the  formalities  which  have  been  complied  with,  with 
regard  to  the  transactions  which  have  been  entered  into,  and  to  the 
probable  result  of  the  liquidation. 

The  insolvent  shall  be  heard. 

The  report  of  the  Trustees  shall  be  transmitted,  signed  by  them, 
to  the  Judge  dealing  with  the  matter,  who  shall  prepare  a  minute 
of  the  proceedings  with  regard  to  that  which  has  been  said  and 
decided  upon  at  the  meeting. 

sp:ction  II. 

As  TO  THE  Decision  to  Accept  a  Composition. 

Art.  512  (519).  Except  in  the  case  provided  for  in  Article  520, 
no  agreement  between  the  deliberating  creditors  and  the  insolvent 
debtor  shall  be  allowed  until  the  formalities  above  described  have 
been  complied  with.  This  agreement  shall  only  be  come  to  with 
the  assent  of  a  majority  of  the  creditors  representing  also  three- 
fourths  of  the  total  amount  of  the  debts  definitely  or  provisionally 
admitted  to  proof,  in  accordance  with  Chapter  IV.,  the  whole  being 
subject  to  the  penalty  of  being  void  for  non-compliance  with  the 
prescribed  formalities. 
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Art.  513  (520).  Begistered  mortgage  creditors  and  secured 
creditors,  either  with  or  without  a  charge  upon  the  assets,  shall 
have  no  voice  in  the  decision  as  to  acceptance  of  the  composition 
in  respect  of  their  said  debts,  and  they  shall  not  be  counted,  unless 
they  give  up  their  mortgages,  charges,  or  securities. 

A  vote  given  by  them  in  regard  to  the  acceptance  of  a  com- 
position shall  be  tantamount  to  their  giving  up  such  securities,  but 
it  shall  be  without  effect  unless  the  composition  is  accepted.  Such 
creditors,  however,  shall  be  at  liberty  to  vote  with  regard  to  the 
composition  upon  giving  up  their  securities,  mortgages,  or  charges, 
for  such  proportion  of  their  debts  as  amounts  to  one-half  thereof. 
In  this  event  their  debts  shall  only  be  counted  to  the  extent  of 
one-half  in  the  proceedings  relating  to  the  acceptance  of  a 
composition. 

Art.  514  (521).  The  acceptance  of  a  composition  is  for- 
bidden if  the  insolvent  comes  within  the  provisions  of 
Article  495  or  if  he  has  been  found  guilty  of  fraudulent 
bankruptcy. 

In  the  case  contemplated  by  Article  495  the  creditors  who  have 
been  summoned  to  the  meeting  for  the  purpose  of  deciding  upon 
a  composition  may,  if  double  the  majority  provided  for  by 
Article  512  is  in  favour  thereof,  decide  to  suspend  their  decision 
until  after  the  result  of  the  above  proceedings  has  been 
ascertained. 

A  refusal  to  come  to  a  decision  to  adjourn  shall  have  the  effect 
of  causing  the  composition  to  be  refused. 

Art.  515  (522).  The  composition  agreement  shall,  under  penalty 
of  being  void,  be  signed  whilst  the  meeting  is  sitting. 

If  the  composition  is  accepted  only  by  a  majority  in  numbers 
or  by  a  majority  of  three-fourths  in  value,  the  consideration  of  the 
matter  shsdl  be  adjourned  for  a  period  of  eight  days,  in  which 
case  the  decisions  come  to  and  the  assents  given  at  the  iSrst 
meeting  shall  cease  to  be  operative  at  the  adjourned  meeting. 

Art.  516  (523).  All  creditors  who  had  a  right  to  take  part  in 
the  decision  with  regard  to  a  composition,  and  all  those  whose 
rights  have  since  been  admitted,  may  enter  a  notice  of  opposition 
thereto.  The  opposition  must  be  made  upon  grounds  stated,  and 
notice  thereof  must  be  given  to  the  Trustees  and  to  the  insolvent 
within  five  days  following  the  composition  agreement,  the  whole 
being  subject  to  the  penalty  of  nullity. 

Within  the  five  days  following  this  notice  the  Trustees  and  the 
insolvent  may  carry  in  their  replies  to  the  opposition  and  deposit 
them  at  the  Begistry  with  the  documents  which  they  propose  to 
use  in  support  thereof. 

Immediately  after  the  expiry  of  this  period,  without  any  further 
formalities  or  proceedings,  the  Judge  dealing  with  the  matter  shall 
make  his  report  upon  the  character  of  the  insolvency  and  the 
admissibility  of  the  proposal  for  composition,  and  the  Court  shall 
deal  in  one  judgment  with  the  opposition  and  with  the  ratification 
or  otherwise  of  the  composition  agreement. 
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meeting  of  creditors,  and  shall  fix  the  plac^' 
the  meeting.  ,' 

The  date  of  this  meeting  shall  be  decide .  /  .. 
that  it  shall  take  place  within  fifteen  da* 
in  accordance  with  Article  504,  and  th'  / . 
of  the  creditors  between  the  date  of  '.V/ 
date  of  the   meeting  a  period   o'      ' ' 
additional  day  for  each  five  myr  ^     '.♦ 
place  of  his  actual  residence  ^  >  .  ;  /  / 
be  held.  '  i ;  <  i 

Art.  510.    The  summoni     -  ;•  .'• 
within  three  days  f oUowin 
the  matter. 

The  notices  shall  be 
placards  and  advertisf 
the  creditors  whose 
or  provisionally,  tb* 
by  Articles  472  a 

Art.  511.   / 

dealing   with  ,  '^^^  ratification  of  the  composition  agreement 

chairmanshi'       ^'same   binding   upon   all   the  creditors  whether 

The  err       fiot  included,  in  the  balance-sheet,  and  whose  debts 

provision  ^  ei*^®^  proved,   or   not   proved,   and   even   upon   the 

The  *  /iffljentioned  in  Article  497,  as  well  as  upon  those  who  by 

He    ^;'ai  Article  504  have  been  admitted  provisionally  to  take 

perr   .^'^a  the  consideration  of  the  question  whatever  may  be  the 

ap'^  j^ot  a*  which  the  final  judgment  shall   subsequently  admit 

/     ^proofs. 

^/t  shall  reserve  to  each  of  the  creditors  the  benefit  of  mortgages 
^^tered  under  the  provisions  of  the  last  paragraph  of  Article  487 
apon  the  insolvent's  real  estate. 

For  the  purpose  of  giving  effect  thereto  the  Trustees  shall  cause 
to  be  entered  upon  the  mortgage  register  the  ratification  of  the 
judgment,  unless  a  decision  to  the  contrary  has  been  arrived  at  in 
the  proceedings  for  acceptance  of  the  composition. 

Art.  519  (525).  Immediately  after  the  ratification  of  the 
judgment  has  been  pronounced  the  same  shall  have  the  effect 
of  resjudicatay  and  the  functions  of  the  Trustees  shall  cease.  The 
Trustees  shall  render  their  final  account  to  the  insolvent  in  the 
presence  of  the  Judge  dealing  with  the  matter.  This  account 
shall  be  gone  into  and  agreed. 

The  Trustees  shall  hand  over  to  the  insolvent  the  whole  of  his 
goods,  books,  papers,  and  effects. 

The  insolvent  shall  give  a  receipt  and  discharge  in  respect 
thereof,  and  a  minute  of  the  proceedings  relating  to  the  whole 
matter  shall  be  prepared  by  the  Judge  dealing  with  it.  In  the 
event  of  dispute  the  Commercial  Court  shall  decide  all  questions 
upon  the  report  of  the  Judge  having  charge  of  the  matter. 

Art.  520.  (Repealed  by  the  Laio  of  29th  June,  1897). 
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'^ 

'btor  may  avoid  a  declaration  of  insolvency 

:5  btain  from  his  creditors  a  preventative 

.  ^,  subject  to  the  conditions  prescribed  by 

V,    ^  ej?^^  Teed  upon  after  the  debtor's  decease. 

-'''  ^*  tJ^K^  ^^^  not  have  effect  unless  a  majority 

',-.  ^^  ^  by  their  debts,  either  admitted  or 

•\^  '^  ^0^  accordance   with  Article  16),   three- 

,<lue,  shall  have  definitely  voted  in  favour 

>se  of  ascertaining  a  majority,  securities  to  "  bearer  " 
<;t)unted  unless  they  have  been  produced  in  accordance 
.icles  9  and  14  herein  set  out. 
^  composition  shall  have  no  effect  unless  the  same  is  ratified 
'5  the  Commercial  Court. 

The  ratification  shall  not  be  granted  except  in  favour  of  a 
debtor  whose  position  has  been  brought  about  by  misfortune  and 
whose  failure  is  bond  fide. 

Art.  3.  The  debtor  may  make  the  application  to  the  Com- 
mercial Court  of  his  district.     He  shall  annex  to  his  application  : 

1.  A  statement  of  the  circumstances  under  which  he  makes  the 
!iame  ; 

2.  A  detailed  estimate  of  his  assets  and  liabilities  ; 

^  3.  A  list  setting  forth  the  names  of  his  creditors,  admitted  or 
claiming,  with  a  statement  of  their  places  of  residence  and  the 
amount  of  their  debts  ; 

4.  The  terms  of  the  proposed  composition. 

He  shall  deposit  at  the  Registry  an  estimated  sum  to  cover  the 
expenses  incidental  to  the  proceedings  for  the  purpose  of  carrying 
a  composition. 

Art.  4.  The  application  shall  be  forwarded  to  the  Registrar 
and  entered  in  a  special  register. 

The  Registrar  shall  give  a  receipt  without  cost  and  without  any 
formalities  being  necessary. 

He  shall  give  notice  of  the  application  within  twenty-four  hours 
to  the  State  Attorney,  who  shall  be  at  liberty  to  take  part  in  all 
proceedings  relating  to  the  composition,  ^and  to  itispect  the  books 
and  at  all  times  verify  the  state  of  the  debtor's  affairs. 

Art.  6.  The  Court  sitting  in  chambers,  before  considering 
whether  the  application  ought  to  be  granted,  shall  appoint  one  of 
its  body  of  Judges  to  inquire  into  the  state  of  the  debtor's  affairs, 
and  to  report  to  it  within  a  short  period  in  such  a  manner  that  it 
may  be  able  to  give  its  decision  within  eight  .days  at  latest. 

Should  the  Court  be  of  opinion  that  the  proceedings  to  pass  the 
composition  may  be  proceeded  with,  it  shall  appoint  the  place,  day, 
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and  hour  at  which  the  creditors  are  to  be  summoned  to  meet,  and 
it  shall  direct  in  what  newspapers,  in  addition  to  the  ^'  Moniteur 
Beige,"  notice  of  the  meeting  is  to  be  advertised  within  three 
days. 

It  shall  depute  one  of  its  Judges  to  act  as  chairman  of  the 
meeting  of  creditors  and  to  supervise  the  proceedings  relating  to 
the  composition. 

The  decision  of  the  Court  deputing  one  of  its  Judges  to  enquire 
into  the  debtor's  affairs  shall  carry  with  it  as  of  right  in  favour  of 
the  debtor  a  provisional  stay  of  proceedings  in  all  executions 
which  may  subsequently  be  levied. 

The  provisional  stay  of  proceedings  shall  not  enure  for  the 
benefit  of  co-debtors,  nor  shall  it  affect  deposits  of  security  which 
have  been  made  in  order  to  obtain  the  benefit  of  discussion. 

Art.  6.  The  debtor  shall  not,  during  the  pendency  of  the  com- 
position proceedings  either  dispose  of  mortgage  or  charge  his 
estate  without  the  authority  of  the  Judge  deputed  to  deal  with 
the  matter. 

Art.  7.  Such  Judge  may  either  immediately,  before  making  his 
report  to  the  Court  or  during  the  investigation  appoint  one  or 
more  experts  who,  after  having  taken  the  oath  before  him  to  fulfil 
their  duties  well  and  faithfully,  shall  proceed  to  enquire  into  the 
condition  of  the  debtor's  affairs.  Their  fees  shall  be  taxed  by  the 
Court  ;  they  shall  as  also  in  the  case  of  their  disbursements  be  paid 
in  priority  to  other  claims. 

Art.  8.  The  Judge  deputed  shall  summon  the  creditors 
individually  by  registered  post  letters  eight  days  at  least  before 
the  day  fixed  for  the  meeting.  These  letters  shall  contain  par- 
ticulars of  the  proposed  composition  and  shall  set  out  in  extemo  the 
terms  of  Article  10. 

Creditors  residing  abroad  may  be  summoned  by  prepaid  telegram 
setting  forth  the  objects  of  the  meeting  without  the  necessity  of 
the  above  particulars  being  stated. 

A  copy  duly  legalised  of  the  newspapers  in  which  the  meeting 
has  been  advertised  as  well  as  the  registration  receipts  relating  to 
the  letters  and  telegrams  sent  to  creditors  shall  be  deposited  at 
the  Registry  before  the  meeting  of  creditors  takes  place. 

Art.  9.  On  the  day  fixed  for  the  meeting  of  creditors,  the 
Judge  deputed  shall  make  a  report  upon  the  state  of  the  deb  tor  V 
affairs. 

The  last-named,  or  a  proxy  in  his  name,  shall  set  forth  his 
proposals. 

The  creditors  shall  either  personally  or  by  proxy  make  a  written 
statement  as  to  the  amount  of  their  debts  and  whether  or  not  they 
agree  to  the  composition.  Even  those  persons  who  claim  to  be 
creditors  but  have  not  been  summoned  to  the  meeting  shall  be 
allowed  to  make  their  proofs.  Every  proof  may  be  disputed 
either  by  the  debtor  or  by  the  creditors. 

Before  the  matter  is  put  to  the  vote  the  Judge  deputed  to  deal 
with  it  shall  read  Article  10. 
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Art.  10.  Creditors  by  mortgage  having  priority  or  being  secured 
by  deposit  of  securities  shall  have  no  voice  in  the  proceedings 
relating  to  the  composition  in  respect  of  such  debts  unless  they 
give  up  their  mortgages,  charges,  or  securities. 

A  vote  given  in  the  composition  proceedings  shall  be  tantamount 
to  giving  up  such  securities.  The  same,  however,  shall  not  be 
binding  should  the  composition  not  be  accepted. 

Such  creditors,  however,  may  vote  in  the  composition  proceed- 
ings upon  giving  up  their  securities,  mortgages,  or  charges  to  an 
amount  equal  to  one  half  thereof  at  least.  In  this  case  the  debts 
shall  only  be  admitted  to  proof  in  the  composition  proceedings  to 
the  extent  of  such  half. 

Art.  11.  The  Judge  deputed  to  deal  with  the  matter  shall 
have  the  right  to  order  an  adjournment  of  the  meeting  of  creditors. 
He  may  also  provide  that  it  shall  be  held  within  fifteen  days  from 
the  date  of  such  adjournment.  Mention  thereof  shall  be  made  in 
the  minute  of  proceedings.  In  the  event  of  adjournment  the 
creditors  shall  be  summoned  afresh,  as  provided  in  Articles  5 
and  8. 

Art.  12.  The  minute  of  proceedings  relating  to  the  meeting  at 
which  the  discussion  takes  place  shall  set  out : 

I.  A  list  of  the  creditors  present  under  notice  or  spontaneously, 
with  particulars  of  the  amount  and  the  nature  of  their  debts. 

II.  Any  disputes  which  may  have  arisen,  notably  with  regard  to 
the  genuineness  and  the  amount  of  the  debts. 

III.  Any  definite  propositions  made  by  the  debtor. 

lY.  The  resolution  taking  the  vote  upon  such  proposals  and 
the  compliance  with  the  formalities  described  by  paragraph  4, 
Article  9. 

y.  The  date  on  which  the  Judge  deputed  to  deal  with  the 
matter  will  make  his  report  to  the  Court  and  on  which  the  Court 
will  be  called  upon  to  decide  upon  any  disputes  which  have  arisen 
and  upon  the  ratification  of  any  agreement  which  may  have  been 
come  to. 

This  minute  of  proceedings  shall,  under  penalty  of  being  void, 
be  signed  during  the  meeting. 

The  documents  produced  as  well  by  the  debtor  as  by  his  creditors 
shall  be  annexed  thereto. 

Art.  13.  a  minute  of  proceedings  relating  to  the  meeting  of 
creditors  in  accordance  with  Article  12,  and  the  documents 
annexed  thereto,  shall  be  immediately  deposited  at  the  Begistry  of 
the  Commercial  Court  for  the  purpose  of  enabling  persons 
interested  to  inspect  the  same. 

Art.  14.  Within  eighteen  days  following  such  meeting  all 
proofs  may  be  lodged  at  the  Registry  with  the  documents  in 
support  of  the  same  by  the  creditors  mentioned  in  the  list  for- 
waMed  by  the  debtor  to  the  Court,  in  accordance  with  Article  3. 

The  creditors  whose  names  do  not  appear  in  the  before  mentioned 
list  and  who  do  not  voluntarily  carry  in  their  proofs  at  the  meet- 
ing may  still  carry  the  same  into  the  Registry  when  they  are  able 
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in  support  thereof  to  produce  authenticated  or  written  security. 
The  documents  in  support  shall  be  added  to  the  file  of  proceedings 
(dossier). 

The  bringing  in  of  a  fresh  proof  shall  be  accompanied  either  by 
the  acceptance  or  refusal  of  the  composition  offered. 

Art.  15.  On  the  day  fixed  in  accordance  with  Article  12  (No.  5) 
the  Judge  dealing  with  the  matter  shall  make  his  report  in  open 
Court.  The  creditors  and  the  debtor,  or  their  proxies,  may  be 
heard,  and  the  Court  shall  immediately  adjudicate,  by  one  and  the 
same  judgment,  upon  the  disputes  and  upon  the  ratification. 

Art.  16.  The  decision  of  the  Court  with  regard  to  disputed 
claims  shall  not  be  given  on  the  validity  of  the  debt,  but  only  upon 
the  admission  of  the  creditors  whose  debts  are  disputed  to  vote  in 
respect  of  the  whole  or  a  part  of  their  debts  in  the  discussions  with 
regard  to  the  question  of  acceptance  of  a  composition. 

Art.  17.  In  the  event  of  failure  to  observe  the  above  provisions 
or  when  the  reasons  put  forward  or  those  of  public  policy  or 
the  general  interest  of  the  creditors  appear  to  render  the  agree- 
ment of  composition  improper  the  Court  shall  refuse  to  ratify 
the  same. 

Art.  18.  If  in  the  course  of  the  proceedings  for  a  composi- 
tion the  Court  is  convinced  that  the  debtor  is  not  the  victim  of 
misfortune  and  has  not  failed  band  fide  it  may  at  any  time  declare 
him  insolvent. 

Art.  19.  The  judgment  adjudicating  upon  the  composition 
shall,  at  the  instance  of  the  Judge  dealing  with  the  matter  and 
within  three  days  of  its  date,  be  advertised  by  placard  in  the 
audience  chamber  of  the  Commercial  Court,  and  shall  be  published 
by  way  of  an  extract  in  advertisement  form  in  the  newspapers  as 
referred  to  in  Article  5. 

Art.  20.  This  judgment  shall  not  be  the  subject  of  opposition, 
except  on  the  part  of  creditors  who  have  not  been  summoned,  who 
have  not  voluntarily  presented  themselves  on  the  day  of  the 
meeting  of  creditors,  or  who  have  not  availed  themselves  of  the 
privileges  given  by  Article  14. 

This  opposition,  which  shall  not  suspend  execution  of  the  order, 
must  be  supported  by  proofs,  and  notice  thereof  must  be  served 
upon  the  debtor  within  eight  days  from  the  day  of  advertisement 
in  the  newspapers,  he  being  summoned  to  appear  before  the  Com- 
mercial Court. 

The  period  within  which  appearance  must  be  entered  shall  not 
be  less  than  one  clear  day.  The  Court  shall  then  adjudicate  upon 
the  matter  in  priority  to  other  business.  The  ratification  of  the 
judgment  shall  not  be  withdrawn  unless  the  Court  has  proof  of 
the  debtor's  bad  faith. 

An  appeal  may  be  entered  by  the  debtor  and  by  the  creditors 
who  have  not  been  summoned  or  who  have  voted  against  the 
acceptance  of  the  composition,  or  whose  debts  have  been  rejected 
in  whole  or  in  part. 

The  appeal  shall  not  operate  as  a  stay. 
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The  time  for  giving  notice  of  appeal  shall  be  eight  days.  It 
shall  take  effect,  so  far  as  regards  creditors,  from  the  date  of 
publication  of  the  advertisement  prescribed  by  Article  19,  and, 
with  regard  to  the  debtor,  from  the  date  of  delivery  of  judgment. 

The  appeal  shall  be  entered,  by  a  notice  of  appeal  carried  into 
the  Commercial  Court,  and  entered  in  a  special  register.  A  copy 
of  this  notice,  certified  by  the  Registrar,  shall  by  him  be  sent  with 
the  whole  file,  within  forty-eight  hours  to  the  Registry  of  the 
Court  of  Appeal. 

Notices  of  appeal  given  by  creditors  shall  in  addition  be  served 
on  the  debtor  with  a  summons  to  appear  before  the  Court  of 
Appeal  within  a  period  of  not  less  than  four  clear  days.  The 
matter  shall  be  appointed  to  be  dealt  with  at  one  of  the  earliest 
sittings  of  the  Court,  which  shall  decide  thereon  in  priority  to 
all  other  business.  The  minist^re  public  shall  be  heard  with 
regard  thereto. 

Every  creditor  who  has  proved  his  right  so  to  do  before  the 
Commercial  Court  shall  have  liberty  to  appear  ;  his  intervention 
being  brought  about  by  an  ordinary  notice  served  upon  the 
solicitor  of  the  appellant.  This,  however,  shall  not  delay  the 
hearing. 

The  decree  of  the  Court  of  Appeal  shall  be  published  by  placards 
and  by  advertisements,  in  accordance  with  the  provisions  of 
Article  19. 

Art.  22.  Decrees  adjudicating  upon  the  ratification  of  the 
composition  may  be  the  subject  of  further  appeal  to  the  Court  of 
Cassation. 

Notice  of  appeal  must  be  given  within  eight  days  from  the  date 
of  affixing  the  placard  and  from  the  publication  by  advertisement 
in  the  newspapers  of  the  decree  of  the  Court  of  Appeal. 

Art.  23.  The  ratification  of  the  composition  shall  render  the 
same  binding  upon  all  the  creditors  ;  it  shall  only  affect  trans- 
actions entered  into  prior  to  its  being  obtained. 

When  there  are  disputed  debts  the  composition  shall  be  pro- 
ceeded with  as  provided  by  Article  562  of  the  Law  of  18th  April, 
1851. 

The  composition  arrangement  avoiding  insolvency  shall  not 
release  co-debtors  nor  persons  guaranteeing  claims  against  the 
debtor  who  have  given  up  the  benefit  of  discussion.  It  shall  not 
affect  : 

I.  Taxes  and  other  public  charges,  as  well  as  contributions  for 
dykes  and  low  lying  lands  (digues  et  polders)  ; 

II.  Debts  secured  by  guarantee,  mortgage,  or  charge  ; 

III.  Debts  due  in  respect  of  maintenance. 

Art.  24.  In  the  event  of  a  composition  being  ordered  on  the 
ground  of  the  debtor  giving  up  his  whole  estate,  the  creditors  shall 
appoint  in  the  agreement  of  composition  one  or  more  persons 
charged  to  realise  the  debtor*8  property  under  the  supervision  of 
the  Judge  deputed  to  deal  with  the  matter.  The  last  named  shall 
decide  upon  the  method  and  the  conditions  of  the  sale  of  the 
^oods  and  personal  effects  without  the  necessity  of  conforming  to 

2m  2 


Digitized  by 


Google 


532  Commercial  Code  (Translation). 

the  provisions  of  the  Law  of  20th  May,  1846,  with  regard  to  the 
sale  in  detail  of  new  goods  after  advertisement  thereof  by  the 
public  crier. 

If  the  creditors  fail  to  appoint  liquidators,  such  liquidators  shall 
be  appointed  by  the  Commercial  Court  either  in  the  ratification 
judgment  or  in  a  subsequent  judgment  to  be  given  upon  an 
application  to  be  made  by  the  most  vigilant  party. 

The  creditors  or  the  Court  may  decide  in  favour  of  the  appoint- 
ment of  the  debtor  himself  to  this  office. 

The  fees  of  the  liquidators  shall  be  taxed  by  the  Court,  and 
they  shall,  in  addition  to  their  out  of  pocket  expenses,  be  payable 
by  way  of  priority. 

Art.  26.  The  person  obtaining  the  agreement  of  composition 
shall  be  bound,  in  the  event  of  his  affairs  becoming  more  pros- 
perous, to  pay  his  creditors  in  full. 

Art.  26.  Persons  depositing  money  and  all  creditors  taking  part 
in  an  agreement  of  composition  may  claim  the  annulment,  follow- 
ing upon  a  condemnation  of  the  debtor  for  ordinary  or  fraudulent 
bankruptcy,  of  the  order  of  ratification,  either  on  account  of  fraud 
discovered  since  the  said  ratification  and  resulting  either  from 
misrepresentation  of  the  assets  or  exaggeration  of  the  liabilities. 

The  Court,  in  such  cases,  may  also,  upon  the  report  of  the  Judge 
deputed  to  deal  with  the  matter,  and  after  having  heard  the  debtor 
and  his  sureties,  or  after  such  persons  shall  have  been  duly  sum- 
moned, decree  the  nullity  of  the  composition  agreement  and 
declare  the  debtor  in  a  state  of  insolvency. 

The  annulment  of  the  composition  agreement  shall,  as  of  right, 
discharge  the  sureties. 

Art.  27.  In  the  event  of  non -performance  of  the  composition 
agreement  the  rescission  thereof  may  be  demanded  in  the  presence 
of  the  sureties  who  have  intervened  for  the  purpose  of  guarantee- 
ing the  total  or  partial  carrying  out  of  the  agreement,  or  after  such 
persons  have  been  duly  summoned.  The  rescission  of  the  composi- 
tion shall  not  release  the  sureties. 

Art.  28.  Everj'  three  months  at  least  and  at  all  times  when  the 
Court  so  orders,  the  Judge  deputed  to  deal  with  the  matter  shall 
be  bound  to  examine  into  the  affairs  of  the  debtor  who  has  entered 
into  a  composition,  and  he  may,  should  he  deem  it  necessary, 
employ  experts  to  assist  him  in  conformity  with  Article  7. 

The  Judge  deputed  to  deal  with  the  matter  shall  make  his 
report  to  the  Court  which,  after  having  heard  the  debtor  and  the 
sureties,  or  after  such  persons  have  been  duly  summoned,  may 
give  judgment  rescinding  the  composition  and  declaring  insolvency. 

Art.  29.  In  case  of  the  insolvency  of  the  debtor  within  six 
months  following  the  rescission  of  the  composition,  the  period  for 
suspending  payment  in  derogation  of  Article  442  of  the  Law  of 
18th  April,  1851,  may  be  carried  back  to  the  date  on  which  the 
composition  was  applied  for. 

Independently  of  the  nullity  provided  for  by  Article  445  of  the 
said  Law,  all  acts  and  deeds  done  and  entered  into  by  the  debtor 
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without  the  authority  of  the  Judge  deputed  to  deal  with  the 
matter  shall  be  null  and  void  except  in  cases  where  such  authority 
has  been  applied  for. 

Art.  30.  The  provisions  of  the  Law  of  14th  June,  1851,  and  of 
Article  610,  §  1,  of  the  Commercial  Code,  modified  by  Article  4 
of  the  Law  of  14th  August,  1857,  relating  to  stamp  duties  and  the 
registration  of  deeds  in  bankruptcy  matters  shall  be  applicable  to 
the  deeds  produced  in  evidence  or  prepared  in  execution  of  the 
present  law. 

Art.  31.  The  debtor  shall  be  condemned  in  the  same  penalties 
as  are  imposed  in  the  case  of  simple  bankruptcy  where  : 

I.  In  order  to  bring  about  or  facilitate  the  acceptance  of  the 
composition,  he  has  in  any  manner  whatever  intentionally  mis- 
represented any  part  of  his  assets. 

II.  If  he  has  knowingly  allowed  to  come  into  the  meeting  for 
the  purpose  of  passing  a  composition  any  supposititious  creditor 
or  any  creditors  whose  debts  have  been  represented  as  being  more 
than  they  actually  were. 

III.  If  he  has  knowingly  caused  any  omissions  to  be  made  from 
the  list  of  his  creditors. 

Art.  32.  The  following  persons  shall  be  liable  to  pay  the  fine 
provided  for  by  Article  490  of  the  Penal  Code,  namely  : 

Those  who  shall  fraudulently,  and  without  being  creditors,  have 
taken  part  in  the  proceedings  for  granting  a  composition,  or  who, 
being  creditors,  shall  have  exaggerated  their  debts,  and  those  who 
shall  have  agreed  either  with  the  debtor  or  with  other  persons  for 
personal  advantages  in  exchange  for  their  vote  in  the  proceedings 
leading  to  the  composition,  or  who  shall  have  made  a  personal 
agreement  from  which  results  in  their  favour  a  security  or  a 
charge  upon  the  debtor's  assets. 

Art.  33.  Article  19  of  the  co-ordinated  electoral  laws  shall  not 
apply  in  any  case  to  those  persons  who  have  obtained  or  shall 
obtain  an  acceptance  of  a  composition  preventing  insolvency. 

Art.  34.  Article  520  of  the  Law  of  18th  April,  1851,  and  the 
Law  of  20th  June,  1883,  are  hereby  repealed. 

SECTION  3. 
As  TO  the  Annulment  and  Reversal  op  a  Composition. 

Art.  521.  The  composition  shall  be  null  and  void,  os  a  matter 
of  course,  if  since  its  ratification  the  insolvent  has  been  convicted 
of  fraudulent  bankruptcy. 

When,  after  ratification  of  the  composition  the  insolvent  is 
prosecuted  for  fraudulent  bankruptcy,  or  placed  under  arrest  or  in 
confinement,  or  is  arrested  in  order  to  prevent  his  absconding,  the 
Commercial  Court  may,  upon  the  report  of  the  Judge  dealing  with 
the  matter,  prescribe  what  preventive  measures  shall  be  adopted. 
Such  measures  shall  cease  as,  of  course,  from  the  date  of  a  declara- 
tion being  made  that  there  is  no  ground  to  proceed  therewith, 
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from  the  judgment  of  acquittal,  or  from  the  decree  absolving  the 
person  charged. 

Akt.  522.  No  proceedings  for  obtaining  the  avoidance  of  a  com- 
position shall  be  entertained  after  ratification  thereof  except  by 
reason  of  fraud  discovered  since  such  ratification,  and  resulting 
either  from  misrepresentation  of  the  assets  or  exaggeration  of  the 
liabilities. 

The  nullity  of  a  composition  either  on  the  ground  of  fraud 
or  by  reason  of  the  debtor  being  found  guilty  of  fraudulent 
bankruptcy  shall  have  effect  as,  of  course,  even  so  far  as  regards 
the  sureties. 

Akt.  523.  In  the  event  of  failure  by  the  insolvent  to  observe 
the  provisions  of  the  composition  the  rescission  thereof  may  be 
claimed  against  him  by  application  being  made  to  the  Commercial 
Court,  his  sureties  being  present  or  being  duly  summoned  to 
attend. 

The  rescission  of  the  composition  shall  not  release  the  sureties 
who  have  given  their  guarantees  either  for  the  total  or  partial 
carrying  out  thereof. 

Art.  524.  By  the  judgment  adjudging  either  annulment  or 
rescission  of  the  composition,  or  in  the  cases  provided  for  by 
Article  521  by  a  judgment  given  on  the  application  of  one  or  more 
creditors,  or  even  by  the  Court  of  its  own  motion  upon  the  report 
of  the  Judge  dealing  with  the  matter,  the  Commercial  Court  shall 
direct  the  Trustees  provisionally  appointed  to  again  proceed  with 
their  duties  or  shall  nominate  fresh  Trustees,  and  it  shall  direct  the 
creditors  of  the  insolvent  whose  debt«  have  been  incurred  since 
the  date  of  the  ratification  of  the  composition  to  come  in  and  prove 
their  debts  within  the  period  fixed  by  Article  466. 

The  provisions  of  Articles  469 — 472  shall  be  observed  so  far  as 
this  judgment  is  concerned. 

The  Trustees  may  cause  seals  to  be  afiixed.  They  shall  proceed 
without  delay,  with  the  assistance  of  the  justice  of  the  peace 
or  of  the  Judge  dealing  with  the  matter,  if  he  has  been  directed  to 
attend  to  the  afiixing  of  seals  upon  the  inventory  originally  pre- 
pared, to  collect  the  securities,  share  certificates  and  papers,  and 
shall,  in  case  of  necessity,  make  a  supplementary  inventory. 

They  shall  prepare  a  supplementary  balance  sheet  and  direct  to 
the  new  creditors  the  circular  referred  to  in  Article  496. 

Art.  525.  The  new  proofs  shall  be  brought  in,  sworn  to  and 
verified,  in  accordance  with  the  provisions  of  Chapter  IV.  There 
shall  be  no  need  to  reswear  the  proofs  which  were  admitted 
amongst  the  liabilities  before  the  composition  proceedings,  with- 
out prejudice,  nevertheless,  to  rejection  of  the  same  or  to  the 
reduction  in  amount  of  those  which,  since  such  date,  may  have 
been  extinguished  in  whole  or  in  part. 

Art.  526.  The  different  acts  and  deeds  referred  to  in  Article  445 
shall  be  null  and  void  if  they  are  done  and  executed  by  the 
insolvent. 

Subsequently  to  the  judgment  of  ratification  and  prior  to  the 
annulment  or  rescission  of  the  composition,  the  other  acts  done 
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and  deeds  executed  within  this  period  by  the  insolvent  shall  not 
be  void  unless  they  have  been  entered  into  prejudicially  to  the 
carrying  out  of  the  composition  or  in  fraud  of  the  rights  of 
creditors. 

Art.  527.  The  creditors,  prior  to  the  composition,  shall  be 
remitted  to  their  full  rights  against  the  insolvent  only,  but  they 
shall  only  be  at  liberty  to  prove  against  the  estate  for  the  follow- 
ing proportions  of  their  debts,  that  is  to  say  : 

If  they  have  received  no  part  of  the  dividend,  then  for  the 
whole  of  their  claims. 

If  they  have  received  a  part  of  the  dividend,  then  for  that 
portion  of  their  original  debts  which  corresponds  with  the  promised 
proportion  of  the  dividend  which  they  have  not  received. 

The  provisions  of  this  present  Article  shall  be  applicable  to  the 
case  where  a  second  insolvency  arises  without  there  having  been 
as  a  preliminary  the  annulment  or  rescission  of  the  composition. 

CHAPTER    VI. 

As  TO  THE  Winding-up  of  the  Insolvency. 

Art.  528  (527,  528).  If  a  composition  is  not  accepted  the 
Trustees  shall  continue  to  represent  the  estate,  and  shall  proceed 
to  the  winding-up  of  the  insolvency.  They  shall  cause  the  real 
estate,  goods  and  chattels,  to  be  sold,  and  shall  pay  the  debts  and 
get  in  the  assets,  doing  the  whole  of  these  acts  under  the  super- 
vision of  the  Judge  having  the  conduct  of  the  matter,  and  in 
conformity  with  the  provisions  of  Articles  479,  480,  and  without 
its  being  necessary  to  summon  the  insolvent  to  attend.  They 
niay  negotiate  and  compromise  in  the  manner  prescribed  by 
Article  499  with  regard  to  every  description  of  rights  belonging  to 
the  insolvent  in  spite  of  any  opposition  on  his  part. 

Art.  529.  The  creditors,  however,  may  direct  either  the  Trustees 
or  third  persons  under  the  supervision  of  the  Trustees  to  continue 
making  use  of  the  assets  in  the  way  of  trading. 

The  meeting  at  which  this  direction  is  given  shall  determine  the 
period  and  the  extent  during  and  to  which  this  is  to  be  d6ne,  and 
shall  fix  the  amounts  which  the  Trustees  are  to  be  at  liberty  to 
retain  in  their  hands  to  provide  themselves  with  costs  and  expenses 
which  they  may  incur  in  connection  therewith,  A  resolution  to 
this  effect  must  be  come  to  after  the  rejection  of  the  composition 
in  the  presence  of  the  Judge  having  charge  of  the  matter  and  a 
majority  in  numbers  and  in  value  of  the  creditors,  as  prescribed  in 
Article  512.  The  contentions  in  support  of  opposition  to  this 
shall  be  disclosed  to  the  insolvent  and  to  dissenting  creditors.  This 
opposition  shall  not  suspend  the  carrying  out  of  the  resolution. 

If  the  transactions  of  the  Trustees  or  persons  receiving  the 
orders  above  indicated  lead  to  undertaking  transactions  m  excess 
of  the  amount  of  the  assets,  the  creditors  who  have  authorised 
the  entering  into  such  engagements  shall  be  personally  "able  to 
the  extent  of  the  amount  in  which  the  engagements  exceed  the 
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assets,  but  only  within  the  limits  of  the  authority  which  they  have 
given.  They  shall  contribute  to  this  amount  pro  rata  according  to 
their  debts. 

Art.  530.  When  a  partnership  trading  in  a  firm  name  is  insol- 
vent, the  creditors  may  refuse  to  consent  to  any  composition  except 
for  the  benefit  of  one  or  more  partners  in  the  firm.  In  this  case 
the  whole  of  the  assets  of  the  partnership  shall  remain  subject  to 
the  control  of  those  dealing  with  the  insolvency.  The  personal 
belongings  of  those  persons  in  whose  favour  the  composition  has 
been  accepted,  shall  be  excluded,  and  the  personal  contract  con- 
cluded with  them  shall  not  provide  for  the  payment  of  any  dividend 
except  upon  the  securities  which  are  outside  the  partnership's  assets. 
Partners  who  have  obtained  the  benefit  of  a  special  composition 
agreement,  shall  be  discharged  from  all  joint  and  several  liability. 

Art.  531  (630).  Immediately  after  the  rejection  of  a  composi- 
tion, the  creditors,  in  meeting  assembled,  shall  be  consulted  as  to 
continuing  any  maintenance  money  voted  to  the  debtor  by  virtue 
of  Art.  476,  or  which  may  have  been  granted  to  him  and  his  family 
subsequently  out  of  the  assets  of  the  insolvency.  If  the  majority 
of  the  creditors  present  consent  thereto,  the  maintenance  money 
may  be  granted  or  continued  as  the  case  may  be. 

The  Trustees  shall  suggest  the  amount  to  be  fixed  by  the  Judge 
in  charge  of  the  matter,  without  prejudice  to  an  application  being 
made  to  the  Court  in  regard  thereto  on  behalf  of  the  Trustees 
only. 

Art.  532  (563).  After  the  rejection  or  rescission  of  a  composi- 
tion, the  Judge  having  charge  of  the  matter  may  call  a  meeting  of 
the  creditors  when  he  deems  the  same  necessary. 

The  creditors  in  meeting  assembled,  with  a  simple  majority  only, 
and  with  the  authority  of  the  Court,  the  insolvent  being  duly 
summoned,  may  order  the  Trustees  to  deal  in  a  summary  mimner 
with  any  rights  or  actions  with  regard  to  the  recovery  of  moneys 
which  have  been  commenced,  and  to  wind  them  up. 

Art.  533  (531 — 562).  When  the  winding-up  of  the  insolvency 
is  concluded,  the  creditors  shall  be  summoned  to  attend  a  meeting 
by  the  Judge  having  charge  of  the  matter.  He  may  order  that 
the  accounts  of  the  Trustees  be  submitted  to  such  meeting.  At 
this  meeting  the  accounts  shall  be  discussed,  the  insolvent  being 
present  or  duly  summoned.  The  balance  shown  by  the  account 
shall  form  the  last  distribution.  In  the  event  of  a  dispute,  the 
same  shall  be  dealt  with  in  accordance  with  Article  519,  s.  3. 

At  the  -same  meeting  the  creditors  shall  express  their  views 
with  regard  to  whether  the  insolvency  has  arisen  through  no  fault 
on  the  part  of  the  debtor. 

A  minute  of  proceedings  shall  be  prepared  in  which  each  creditor 
may  cause  his  views  to  be  embodied. 

Art.  534  (531).  The  Judge  having  charge  of  the  matter  shall 
present  to  the  Court  sitting  in  Chambers,  the  result  of  the  creditors' 
deliberations  with  regard  to  responsibility  of  the  insolvent,  and  a 
report  upon  the  nature  and  circumstances  of  the  insolvency,  and 
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the  Court  shall  pronounce  whether  the  insolvent  was  worthy  or 
unworthy  of  being  excused. 

The  following  shall  not  be  capable  of  being  excused,  viz.  : 
Fraudulent  debtors  ;  persons  fraudulently  dealing  with  property 
not  their  own  ;  persons  convicted  of  theft ;  fraudulent  officials ; 
swindlers  or  persons  guilty  of  abuse  of  confidence  ;  fraudulent 
bailees  of  securities  ;  guardians  ;  directors  or  other  persons  liable 
to  account,  who  have  not  faithfully  rendered  their  accounts. 

Art.  535.  No  trading  debtors  shall  be  allowed  to  apply  for  the 
benefit  of  a  decree  of  cessio  honor um. 

If  the  insolvent  is  declared  to  have  been  innocent,  he  shall  be 
released  from  liability  to  arrest  at  the  suit  of  all  the  creditors  in 
his  insolvency,  and  shall  no  longer  be  liable  to  be  sued  by  them  in 
so  far  as  their  rights  of  action  may  be  liable  to  be  satisfied  out  of 
his  goods,  with  the  exception  of  those  cases  provided  for  by  special 
laws.  Should  he  not  be  found  to  have  been  excusable,  the  creditors 
shall  remain  seised  of  their  individual  rights  of  recourse,  as  well 
against  the  debtor's  person  as  against  his  goods. 

Art.  636.  If  at  any  period  before  the  meeting  of  creditors  has 
been  called  for  the  purpose  of  deciding  as  to  a  composition,  it  is 
ascertained  that  the  assets  are  insufficient  to  cover  the  expenses 
which  are  likely  to  arise  in  the  carrying  out  and  winding  up  of  the 
insolvency,  the  Commercial  Court  may,  upon  the  report  of  the 
Judge  dealing  with  the  matter,  even  of  its  own  motion  order  the 
closure  of  the  insolvency  proceedings.  In  this  case  the  creditors 
shall  remain  seised  of  their  individual  rights  of  action  against  the 
person  and  the  goods  of  the  insolvent.  The  Court-  may,  by  the 
same  judgment,  adjudicate  upon  the  excusability  or  otherwise  of 
the  insolvent. 

The  carrjring  out  of  the  judgment  deciding  upon  the  closure 
shall  be  suspended  for  one  month. 

The  insolvent  and  other  persons  interested  may  at  all  times 
cause  a  report  to  be  made  to  the  Commercial  Court  proving  that 
funds  are  in  existence  sufficient  to  justify  the  continuance  of  the 
insolvency  proceedings,  or  may  cause  to  be  paid  into  the  treasury 
a  sum  sufficient  to  provide  therefor. 

In  all  cases  the  expenses  of  actions  taken  by  virtue  of  the 
present  Article  must,  as  a  preliminary,  be  discharged. 


CHAPTER   VII. 

As  TO  THE  Different  Kinds  of  Creditors  and  their 
Rights. 

SECTION  I. 
As  TO  Joint  Debtors  and  Sureties. 

Art.  637  (634).  The  creditor  who  has  the  benefit  of  signed  or 
endorsed  guarantees  upon  which  other  persons  are  jointly  and 
severally  liable  with  a  debtor  in  a  state  of  insolvency,  shall  parti- 
cipate in  the  dividends  distributed  from  all  the  debtor's  estates. 
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and  shall  be  reckoned  to  the  extent  of  the  full  value  of  his  security 
until  he  is  paid  in  full. 

Art.  538.  No  recourse  owing  to  dividends  not  having  been  paid 
shall  be  allowed  in  insolvencies  of  co-debtors,  the  one  against  the 
other,  unless,  in  the  case  of  the  dividends  being  pooled,  the  total 
exceeds  the  total  amount  of  the  principal  of  the  debt,  with  interest 
and  costs,  in  which  event  the  excess  shall  devolve  according  to  the 
order  of  the  liabilities  in  favour  of  those  persons  who  have  the 
benefit  of  guarantees. 

Art.  539  (538).  If  the  creditor  who  has  the  benefit  of  joint  and 
several  liability  between  the  insolvent  and  other  co-debtors  or 
sureties  receives  before  the  insolvency  a  sum  on  account  of  his 
debt,  he  shall  not  be  included  in  the  liability  against  the  estate 
for  a  sum  exceeding  the  total  amount  of  his  debt  after  making 
allowance  for  such  sum  paid  to  him  on  account,  and  shall  retain, 
in  regard  to  the  sum  remaining  due  to  him,  his  right  against  co- 
debtors  or  sureties. 

Art.  540  (538).  A  co-debtor  or  surety  who  has  made  a  partial 
payment  shall  be  included  in  the  liabilities  for  the  sum  which  he 
has  paid  for  the  benefit  of  the  insolvent. 

Art.  541.  In  spite  of  the  composition,  the  creditors  shall  retain 
their  rights  of  action  for  the  whole  of  their  debts  against  co-debtors 
of  the  insolvent. 

SECTION  II. 

As  to  Creditors  having  the  Benefit  op  a  Charge  and  as  to 
Creditors  having  Priority  on  the  Personal  Estate  of 
THE  Debtor. 

Art.  542  (535).  Creditors  of  the  insolvent  who  have  valid 
charges  shall  not  be  included  in  the  liabilities  except  for  the 
purpose  of  their  debts  being  kept  in  mind. 

Art.  543  (536).  Trustees  may  at  any  time,  with  the  authority 
of  the  Judge  having  charge  of  the  matter,  take  up  securities  or 
property  for  the  benefit  of  the  insolvency  by  paying  the  debt  due 
thereon. 

Art.  544  (537).  If  the  charge  should  not  be  taken  up  by  the 
Trustees,  and  if  the  property  charged  be  sold  by  the  creditor  for 
a  sum  exceeding  his  debt,  the  surplus  shall  be  recoverable  by  the 
said  Trustees.  If  the  price  realised  is  less  than  the  debt,  the 
secured  creditor  shall  be  at  liberty  to  prove  for  the  balance,  and 
shall  be  included  to  this  extent  in  the  liabilities  as  an  ordinary 
creditor. 

Art.  546.  Wages  of  workmen  directly  employed  by  the  debtor 
which  have  accrued  during  the  month  immediately  preceding  the 
declaration  of  insolvency,  shall  be  admitted  amongst  the  privileged 
creditors,  and  shall  take  rank  with  the  privileged  creditors  who  are 
provided  for  by  Article  2101  of  the  Civil  Code  with  regard  to 
domestic  servants. 
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Salaries  due  to  clerks  for  the  six  months  immediately  preceding 
the  declaration  of  insolvency  shall  be  admitted  in  the  same  order. 

Art.  546.  The  priority  and  right  of  stoppage  in  transitu  pro- 
vided by  the  4th  sub-section  of  Article  2102  of  the  Civil  Code,  for 
the  benefit  of  the  seller  of  personal  chattels,  as  well  as  the  right 
of  rescission,  shall  not  be  allowed  in  the  event  of  insolvency. 
Provided,  nevertheless,  that  the  priority  shall  continue  to  exist  for 
two  years  from  the  date  of  delivery  in  favour  of  persons  pro- 
viding machinery  and  appliances  used  in  manufacturing  premises, 
but  shall  only  have  effect  within  fifteen  days  of  delivery  if  the 
document  proving  the  sale  has  been  entered  in  a  special  register 
kept  for  this  purpose  at  the  Registry  of  the  Commercial  Court  of 
the  district  in  which  the  debtor  carries  on  business,  and  in  default 
of  his  carrying  on  business  at  the  Registry  of  the  Court  in  the 
district  where  the  debtor  resides. 

The  Registrar  of  the  Court  shall  give  inspection  of  this  entry  to 
all  persons  requesting  him  so  to  do.  This  priority  shall  exist 
even  in  cases  in  which  the  machinery  and  appliances  have  become 
fixed  to  the  freehold. 

The  delivery  shall  be  proved,  in  the  absence  of  proof  to  the 
contrary,  by  the  books  of  the  seller. 

In  the  event  of  the  insolvency  of  a  debtor  declared  before  the 
expiry  of  two  years  from  the  period  of  the  priority,  the  same  shall 
continue  until  after. the  completion  by  winding  up  of  the  said 
insolvency. 

Art.  547.  The  Trustees  shall  deliver  to  the  Judge  having 
charge  of  the  matter,  a  list  of  the  creditors  who  claim  to  have 
charges  or  liens  upon  the  chattels  of  the  debtor,  and  the  said  Judge 
may  authorise  in  a  proper  case  the  payment  of  these  creditors  out 
of  the  first  assets  got  in.  Should  the  charges  or  liens  be  disputed, 
the  Court  shall  adjudicate  upon  the  matter. 

SKCTION  III. 

A8  to  the  Rights  of  Mortgage  Creditors  and  op  Creditors 
HAVING  Charges  upon  the  Real  Estate. 

Art.  548  (539).  When  distribution  of  the  proceeds  of  sale  of  real 
estate  is  made  prior  to  that  of  the  proceeds  of  sale  of  goods  or 
simultaneously  therewith,  the  privileged  or  mortgage  creditors  who 
have  not  been  entirely  paid  out  of  the  proceeds  of  the  sale  of  real 
estate  shall  rank  in  respect  of  the  amount  remaining  due  to  them 
with  the  creditors  against  the  general  estate  of  the  debtor,  they 
having  proved  and  sworn  to  their  debts  in  the  manner  provided 
above. 

Art.  549  (540).  If  before  the  distribution  of  the  proceeds  of 
sale  of  real  estate  one  or  more  distributions  of  dividends  shall  have 
been  made,  the  creditors  who  had  charges  or  liens  upon  the  real 
estate,  and  the  mortgage  creditors,  shall  rank  in  such  distributions 
according  to  the  total  amount   of   their  debts,  provided  never- 
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thelesR  that  in  a  proper  case  deduction  shall  be  made  therefrom  in 
the  manner  set  out  below. 

Akt.  550  (541).  After  the  sale  of  real  estate  and  the  fixing  of 
the  priorities  between  different  creditors  either  by  mortgage  or 
by  charge,  these  last,  between  whom  such  proceeds  of  sale  has 
been  distributed  in  the  proper  order  upon  the  total  amount  of  their 
debts,  shall  not  participate  in  the  total  amount  of  the  mortgage 
collocation  except  after  deduction  from  their  debts  of  such  sums 
as  they  have  received  on  account  thereof  from  other  sources.  The 
amounts  so  deducted  shall  not  be  claimable  against  the  proceeds 
of  sale  of  mortgaged  securities,  but  shall  fall  into  the  general 
estate  for  the  benefit  of  the  persons  entitled  thereto. 

Art.  551  (542).  With  regard  to  mortgage  creditors  who  are  not 
fully  scheduled  to  share  to  the  full  extent  of  their  claims  in  the 
distribution  of  the  proceeds  of  sale  of  real  estate,  their  claims 
shall  be  dealt  with  as  follows  : 

Their  rights  in  regard  to  the  general  estate  shall  be  fixed 
according  to  the  sums  in  respect  of  which  they  remain  creditors 
after  the  collocation  of  debts  against  the  proceeds  of  sale  of  the 
real  estate  has  been  made,  and  the  proceeds  which  have  been  paid 
to  them  above  this  proportion  in  prior  distributions  shall  be 
retained  by  them  towards  the  total  of  their  mortgage  collocation, 
and  shall  be  discharged  as  against  the  general  estate. 

Art.  552  (553).  Mortgage  creditors  who  do  not  come  in  and 
claim  in  their  proper  order  shall  be  considered  as  merely  having 
registered  debts,  and  shall  be  liable  in  that  capacity  to  be  subjected 
to  the  result  of  a  composition  arrangement,  and  subject  to  all  the 
provisions  affecting  those  having  rights  under  registered  charges. 

SECTION  IV. 

As  TO  THE  Rights  of  thf.  Wife  in  the  event  of  the 
Insolvency  of  her  Husband. 

Art.  553  (545).  The  wife  whose  real  and  personal  property  has 
not  been  brought  into  community  of  goods  with  her  husband,  shall 
take  them  back  in  the  state  in  which  they  are,  even  those  which 
may  have  come  to  her  by  way  of  inheritance  or  gift,  either  hiter 
vivos  or  by  will. 

The  same  shall  apply  with  regard  to  real  estate  acquired  by  her 
under  an  exchange  of  her  own  property,  or  as  the  result  of  invest- 
ment of  funds  arising  from  the  sale  of  her  own  property  received 
by  her  under  inheritance  or  as  a  gift,  provided  that  the  statement 
as  to  the  employment  of  such  moneys  shall  be  expressly  stipulated 
and  provided  for  in  the  contract  of  purchase,  and  that  the  origin 
of  such  purchase  moneys  shall  be  proved  by  an  inventory  or  by 
some  other  authenticated  document. 

Art.  555  (547).  Under  whatever  n'^gime  the  contract  of  marriage 
may  have  been  entered  into,  provision  being  made  for  the  pre- 
ceding article,  the  legal  presumption  is  to  be  that  goods  acquired 
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by  the  wife  of  the  insolveat  belong  to  her  husband,  have  been 
paid  for  out  of  his  money  and  must  be  included  in  his  assets,  pro- 
vided nevertheless  that  the  wife  may  give  evidence  in  proof  of 
the  contrary  being  the  fact. 

Art.  556  (548).  Any  action  for  taking  possession  of  the  wife^s 
property  resulting  from  the  provisions  of  Articles  553  and  554, 
shall  not  be  taken  by  the  wife  except  subject  to  any  mortgage  or 
other  debts  which  may  legally  have  been  incurred  thereon,  either 
if  the  wife  has  voluntarily  bound  herself  thereto  or  has  been  held 
liable  in  respect  thereof. 

Art.  557  (549).  The  wife  whose  husband  was  a  trader  at  the 
time  of  their  marriage,  or  who  has  become  such  within  two  years 
following  the  celebration  of  the  marriage,  shall  not  be  at  liberty 
to  claim  in  her  husband's  insolvency  proceedings  any  advantage 
given  her  under  her  marriage  contract,  and  in  this  case  the  creditors 
shall  not  be  at  liberty  to  assert  their  rights  against  her  husband's 
estate  so  far  as  regards  property  brought  in  by  her  under  such 
contract. 

Art.  558  (550).  Should  the  wife  have  paid  debts  for  her  hus- 
band the  legal  presumption  is  that  she  has  paid  the  same  out  of 
her  husband's  moneys,  and  she  shall  not,  in  consequence,  be 
entitled  to  make  any  claim  in  the  insolvency  in  the  absence  of 
proof  to  the  contrary,  as  contemplated  by  Article  555. 

Art.  559  (551).  A  wife  whose  husband  was  a  trader  at  the 
time  of  the  celebration  of  their  marriage,  or  who  has  become  such 
within  two  years  following  its  celebration,  shall  not  be  entitled  to 
a  charge  upon  real  estate  which  belonged  to  her  husband  at  that 
time,  or  which  may  have  arisen  in  her  favour  by  inheritance, 
except — 

I.  In  respect  of  proceeds  of  sale  of  personal  chattels  which  she 
brought  in  as  dowrj',  or  which  shall  have  come  to  her  since  her 
marriage  by  inheritance  or  gift  ifiter  vivos,  or  under  a  will,  and  of 
which  she  shall  be  able  to  prove  the  gift  or  the  payment  by 
reference  to  an  authenticated  document. 

II.  For  property  acquired  with  the  proceeds  of  sale  of  her  own 
goods  which  have  been  sold  since  the  marriage. 

III.  As  repayment  of  debts  contracted  by  her  for  her  husband's 
benefit. 

Art.  560  (554).  All  articles  of  virtu,  diamonds,  pictures,  vessels 
of  gold  and  of  silver,  and  other  articles,  as  well  for  the  husband's 
use  as  that  of  his  wife,  under  whatever  regime  the  marriage  con- 
tract may  have  been  entered  into,  shall  devolve  upon  the  creditors 
without  the  wife  having  the  right  to  take  thereout  things  other 
than  her  personal  apparel  and  linen,  which  right  is  accorded  to  her 
under  the  provisions  of  Article  476  ;  provided  nevertheless  that 
the  wife  shall  be  at  liberty  to  take  in  kind  such  articles  as  she 
stipulated  for  by  her  marriage  contract,  or  which  have  come  to 
her  since  by  inheritance,  gifts  inUr  ivro«,or'by  will,  and  which  have 
been  included  in  the  community  of  goods,  provided  that  their  iden- 
tity be  proved  by  an  inventory  or  by  some  other  duly  authenticated 
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documeat.  The  wife  whose  property  has  been  judicially  separated 
from  that  of  her  husbaad,  before  the  declaration  of  insolvency, 
shall  be  at  liberty  to  retain  likewise,  and  under  the  same  con- 
ditions, any  personal  effects  which  have  been  adjudged  to  be  ber 
property  by  virtue  of  the  judgment  for  separation  of  goods. 

CHAPTER   VIII. 

As  TO  Distribution  amongst  the  Creditors. 

Art.  561  (558).  The  total  of  the  personal  assets  of  the  insolvent, 
'deduction  having  been  made  therefrom  for  costs  and  expenses  in 
the  administration  of  the  insolvency  and  likewise  for  the  mainten- 
ance of  the  debtor  and  his  family  and  sums  paid  to  creditors 
having  priorities,  shall  be  divided  amongst  all  the  creditors  at  so 
much  in  the  pound  upon  the  amounts  of  their  debts  proved  and 
admitted. 

(539.)  For  this  purpose  the  trustees  shall  forward  every 
month  to  the  Judge  in  charge  of  the  matter,  a  statement  showing 
the  position  of  the  insolvency  and  of  the  assets  paid  into  the 
treasury.  The  Judge  in  charge  of  the  matter  shall  order  in  a 
proper  case  a  division  thereof  amongst  the  creditors,  and  shall  fix 
the  amount  to  be  so  divided. 

The  creditors  shall  receive  notice  of  the  decision  of  the  said 
Judge  and  of  the  intended  distribution  by  prepaid  post  circulars 
in  the  manner  prescribed  by  Article  496. 

Art.  562.  Should  there  be  creditors  whose  debts  have  not  been 
verified  and  with  regard  to  whom  the  extended  time  provided  for 
by  Article  497  has  not  run  or  creditors  whose  debts  proved  and 
verified  within  the  time  prescribed  are  disputed  but  not  yet 
adjudicated  upon,  no  distribution  shall  be  proceeded  with  until 
after  a  sufficient  sum  has  been  reserved  for  the  purpose  of  provid- 
ing for  their  debts  such  as  they  appear  in  the  balance  sheet  so  far 
as  regards  the  first  and  to  the  amount  for  which  each  has  been 
proved  and  verified  so  far  as  regards  the  second. 

When  debts  due  to  creditors  who  reside  or  are  domiciled  outside 
the  kingdom  in  whose  favour  the  time  has  been  enlarged  in 
accordance  with  Article  498  have  not  been  entered  in  the  balance 
sheet  for  an  exact  sum,  the  Judge  having  charge  of  the  matter 
may  decide  that  the  amount  to  be  kept  in  hand  shall  be  increased, 
the  right  being  reserved  to  the  Trustees  to  object  to  this  decision, 
and  to  carry  their  objection  before  the  Commercial  Court. 

Art.  563  (561).  No  payment  shall  be  made  by  the  Trustees 
except  upon  production  of  the  document  proving  the  debt.  The 
trustees  shall  endorse  upon  the  security  the  sums  paid  or  ordered 
to  be  paid  by  them  in  accordance  with  Article  480. 

In  case  it  should  be  impossible  to  produce  the  document  of  title, 
the  Judge  having  charge  of  the  matter  may  authorise  the  payment 
upon  production  of  the  minute  of  proceedings  relating  to  the  proofs. 

In  all  cases  creditors  shall  give  receipts  for  the  amounts  paid  to 
them  in  the  margin  of  the  statement  as  to  distribution. 
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CHAPTER    IX. 

As  TO  Sale  of  the  Real  Estate  of  the  Insolvent. 

Art.  564  (532 — 564).  If  there  should  be  no  proceedings 
pending  in  regard  to  the  compulsory  purchase  of  real  estate  com- 
menced before  the  rejection  or  rescission  of  the  composition,  the 
Trustees  alone  shall  be  at  liberty  to  proceed  with  the  sale  ;  they 
shall  proceed  therewith  within  eight  days  under  the  authority  of 
the  Judge  having  charge  of  the  matter  according  to  the  manner 
prescribed  by  the  Law  of  r2th  June,  1816. 

The  Trustees  shall  always  be  at  liberty  to  stay  proceedings 
which  have  been  commenced,  acting  in  the  same  manner  with  the 
authority  of  the  Commercial  Court,  the  insolvent  being  summoned 
to  attend  on  the  sale  of  real  property  which  has  been  taken  in 
execution. 

.They  shall,  in  this  case,  cause  the  creditor  taking  proceedings  to 
be  served  with  notice,  as  also  the  insolvent,  eight  days  at  least 
before  the  sale,  notice  being  given  to  them  of  the  place,  the  day, 
and  the  hour  at  which  such  sale  will  be  proceeded  with.  A 
similar  notice  shall  be  given  within  the  same  period  to  all  the  regis- 
tered creditors  at  their  addresses  for  service  set  forth  in  their 
prsBcipes  of  entry. 

Art.  565  (565).  Within  fifteen  days  from  the  adjudication  of 
sale,  every  person  interested  shall  have  the  right  of  demanding 
a  resale.  The  resale  shall  not  take  place  at  a  price  less  than  one 
tenth  more  than  the  amount  at  which  the  first  sale  took  place. 
The  same  shall  be  made  under  a  summons  to  be  served  by  a  bailiff 
upon  the  notary  who  conducted  the  first  sale,  notice  thereof  being 
also  given  to  the  Trustees  and  to  the  purchaser. 

The  adjudication  of  a  sale  which  is  the  result  of  the  property 
being  put  up  a  second  time,  shall  be  made  upon  the  application  of 
the  Trustees,  without  any  further  authority,  even  by  the  same 
public  officer,  and  in  the  same  manner  as  the  first  adjudication 
took  place. 

All  persons  shall  be  allowed  to  compete  in  and  bid  at  the  second 
sale,  which  shall  be  binding  and  which  shall  not  be  subject  to  any 
liability  for  further  resale. 

CHAPTER  X. 

As  TO   Stoppage  in  Trans.itu. 

Art.  566  (583).  In  the  event  of  insolvency,  commercial 
negotiable  instruments  or  other  negotiable  instruments  which  have 
not  yet  been  paid,  may  be  stopped,  provided  they  are  not  already 
negotiated  by  the  insolvent  at  the  date  of  the  judgment  declaratory 
of  insolvency,  when  the  same  have  been  sent  by  the  true  owner 
of  them  to  the  insolvent,  with  a  simple  direction  to  recover  their 
value  and  to  hold  the  proceeds  at  his  disposal,  or  when  they  have 
on  his  part  been  specially  charged  with  ascertained  sums  to  be 
paid  thereout. 
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Art.  567  (581).  The  following  may  also  be  stopped  so  long  as 
they  exist  in  kind,  either  wholly  or  in  part ;  that  is  to  say,  goodR 
consigned  to  the  insolvent  as  a  bailee  or  to  be  sold  for  the  benefit 
of  the  consignor ;  the  price,  or  a  part  of  the  price,  of  the  said 
goods  may  even  be  stopped  when  the  same  has  either  been  paid 
or  settled  for  in  another  way,  or  settled  in  account  between  the 
insolvent  and  the  purchaser. 

Art.  568  (577).  Goods  forwarded  to  the  insolvent  may  also  be 
stopped,  so  long  as  they  are  in  transit  and  have  not  been  delivered 
to  him,  in  his  warehouse,  or  so  long  as  they  have  not  been  delivered 
to  a  commission  agent  authorised  to  sell  them  for  his  benefit. 

(578).  Provided,  nevertheless,  that  a  claim  to  stop  goods  iw 
transitu  shall  not  be  admitted,  if  before  their  arrival  the  goods  have 
been  sold  without  fraud  under  bills  of  lading  invoices  or  consign- 
ment notes  signed  by  the  consignor. 

The  person  claiming  the  benefit  of  the  right  to  stop  in  tranaitit 
shall  have  regard  to  the  rights  of  a  creditor  with  whom  the  property 
has  been  pledged  and  who  has  seized  the  same  under  a  bill  of  lading 
or  consignment  note. 

Art.  569  (579).  The  person  stopping  effects  shall  be  bound  to 
repay  to  the  debtor's  estate  amounts  received  by  him  on  account 
as  well  as  advances  made  for  freight,  carriage,  commission, 
insurance  and  other  expenses,  and  to  pay  the  sums  which  may  be 
due  on  these  accounts. 

Art.  570.  Goods  sold  to  the  debtor  which  have  not  yet  been 
delivered  to  him  may  be  retained  by  the  seller  thereof.  This 
shall  apply  also  where  the  goods  have  not  yet  been  sent  off  either 
to  him  (the  debtor)  or  to  a  third  person  for  his  account. 

Art.  571  (582).  In  the  cases  provided  for  by  Articles  568  and 
570  and  by  the  authority  of  the  Judge  dealing  with  the  matter  the 
Trustees  shall  have  power  to  insist  upon  the  delivery  of  the  goods 
on  paying  the  price  agreed  upon  between  the  vendor  and  the 
insolvent. 

Art.  57*2  (585).  The  Trustees  may,  with  the  approval  of  the 
Judge  dealing  with  the  matter,  admit  claims  to  stop  in  transitu,  and 
should  there  be  any  dispute,  the  Court  shall  decide  thereon  upon  a 
report  to  be  made  by  such  Judge. 

TITLE    2. 

As   to    Bankruptcies. 

CHAPTER    I. 

As   TO   Ordinary    Bankruptcy. 

Art.  573  (586).  Every  trader  who  is  insolvent  and  whose 
circumstances  turn  out  to  come  within  the  following  categories 
shall  be  declared  an  ordinary  bankrupt : 

I.  If  his  personal  expenses  or  the  expenses  of  his  household  are 
found  to  be  excessive. 
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II.  If  he  shoald  have  wasted  large  sums  ia  gambling,  in 
hazardous  speculations,  in  speculative  transactions  on  the  Stock 
Exchange,  or  in  the  purchase  and  sale  of  goods. 

III.  If  with  the  intention  of  putting  off  his  insolvency  he  has 
made  purchases  with  a  view  of  selling  the  articles  so  purchased 
below  the  market  price  and  if  for  the  same  purpose  he  has  caused 
goods  to  be  delivered  to  him  and  has  pledged  them  ;  also  if  he  has 
put  accommodation  acceptances  into  circulation  and  has  used  other 
ruinous  means  for  the  purpose  of  obtaining  funds. 

lY.  If  he  has  brought  forward  expenses  or  losses  the  existence 
of  which  he  is  unable  to  prove,  or  if  he  is  unable  to  show  how  the 
assets  disclosed  in  his  last  inventory  and  the  proceeds  of  the  sale 
of  securities,  furniture,  and  effects,  of  whatever  nature  they  may 
consist,  which  have  come  to  him  since  the  date  thereof,  have  been 
disposed  of. 

V.  If  after  stoppage  of  his  payments  he  has  paid  or  pre- 
ferred one  creditor  to  the  detriment  of  his  general  body  of 
creditors. 

Art.  574  (587).  Every  trader  whose  circumstances  are  found 
to  be  within  the  following  categories  may  be  declared  an  ordinary 
bankrupt : 

I.  If  he  has  undertaken  on  behalf  of  another  person  without 
receiving  any  value  in  exchange,  liabilities  which  are  found  to  be 
too  great,  having  regard  to  the  state  of  his  means,  at  the  time 
when  he  undertook  the  same. 

II.  If  he  has  been  declared  insolvent  a  second  time  without 
having  carried  out  the  obligations  arising  out  of  a  previous 
composition. 

III.  If  having  been  married  under  the  dowry  system  (regime 
dotale),  or  under  the  system  of  separation  of  goods,  he  has  failed 
to  observe  the  provisions  of  Article  69. 

IV.  If  he  has  not  declared  stoppage  of  his  payments  within 
the  time  prescribed  by  Article  440. 

If  this  declaration  does  not  set  forth  the  names  of  all  his 
partners  jointly  and  severally  liable  with  him  and  if  in  giving  the 
same  he  has  not  given  the  information  and  explanations  rendered 
obligatory  by  Article  441,  or  if  such  information  and  explanation 
are  incorrect. 

V.  If  he  has  absented  himself  without  the  authority  of  the 
Judge  dealing  with  the  matter,  or  if  without  legitimate  im- 
pediment he  has  failed  to  attend  personally  at  the  meetings,  to 
attend  which  he  has  received  notice  from  such  Judge  or  from  the 
Trustees. 

VI.  If  he  has  not  kept  the  books  which  he  ought  to  have  kept 
pursuant  to  Article  8.  i    a    .p  i,* 

If  he  has  not  made  the  inventory  prescribed  by  Article  9,  it  his 
books  and  inventory  were  incomplete  and  irregularly  J«P'^' .^.'' .  **^ 
they  do  not  disclose  the  true  position  of  his  assets  and  liabilities 
without  its  being  necessary  to  prove  fraud. 

c.p.  2  s 
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Art.  576.  The  following  shall  be  liable  to  the  penalties  of 
ordinary  bankruptcy  without  prejudice  to  the  application  in  a 
proper  case  of  Article  578  : 

I.  Those  who  in  the  interests  of  the  insolvent  have  made  away 
with,  misrepresented,  or  concealed  the  whole  or  any  part  of  the 
debtor's  personal  or  real  estate. 

II.  Those  who  have  fraudulently  put  forward  and  sworn  to  in 
the  insolvency  either  in  their  own  name  or  by  the  intervention  of 
another  person  supposititious  or  exaggerated  debts. 

III.  A  creditor  who  has  agreed  either  with  the  insolvent  or 
with  any  other  person  for  personal  advantages  in  exchange  for 
his  vote  at  meetings  relating  to  the  insolvent's  affairs,  or  who 
has  entered  into  a  contract  for  his  own  benefit  from  which  shall 
result  in  his  favour  a  charge  upon  any  portion  of  the  assets  of  the 
insolvent. 

IV.  A  Trustee  who  has  been  guilty  of  malversation  in  his 
management  of  the  estate. 

The  guilty  party  shall  in  addition  be  condemned  to  pay  a  fine 
equal  to  the  value  of  the  illegitimate  advantages  for  which  he  may 
have  agreed,  or  he  shall  be  liable  to  repay  such  sum  as  damages  to 
the  general  body  of  creditors,  and  such  sum  shall  not  be  less  than 
100  francs. 

Art.  576.  The  following  persons  may  be  condemned  to  the 
penalties  imposed  in  cases  of  ordinary  bankruptcy,  namely : 
Managers  of  Limited  Liability  Companies  who  have  not  furnished 
information  which  has  been  demanded  of  them  either  by  the 
Judge  having  charge  of  the  matter  or  by  the  Trustees,  or  who  have 
given  false  information. 

The  same  shall  apply  with  regard  to  persons  who,  without 
legitimate  excuse,  have  failed  to  attend  at  meetings  to  which  they 
have  been  summoned  by  the  Judge  dealing  with  the  matter  or 
by  the  Trustees. 

CHAPTER  II. 

As  TO  Fraudulent  Bankruptcy. 

Art.  577  (593).  Every  insolvent  trader  whose  afEairs  coming 
within  the  following  categories  is  declared  guilty  of  fraudulent 
bankruptcy : 

I.  If  he  has  made  away  with  his  books,  or  fraudulently  removed, 
effaced,  or  altered  any  portion  of  their  contents. 

II.  If  he  has  made  away  with  or  misrepresented  any  portion 
of  his  assets. 

III.  If  amongst  his  documents,  either  public  or  under  his  hand, 
or  by  his  balance  sheet,  he  has  fraudulently  admitted  himself  liable 
for  sums  which  he  does  not  owe. 

Art.  578  (597).  The  following  persons  shall  be  declared 
accomplices  of  the  fraudulent  bankruptcy,  namely  :  Those  who  by 
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Any  of  the  methods  described  in  Article  60  of  the  Penal  Code 
have  assisted  in  the  acts  mentioned  in  the  previous  Article,  or 
who  have  given  instructions  for  their  being  committed,  and  those 
who  with  knowledge  have  aided  the  fraudulent  bankrupt  in  com- 
mitting the  acts  which  have  led  up  to  or  facilitated  his  bankruptcy, 
or  in  those  which  have  brought  the  same  about. 

CHAPTER  III. 

General  Provisions. 

Art.  579  (598).  In  the  cases  contemplated  by  Articles  575, 577, 
578,  the  High  Court  or  the  Court  having  charge  of  the  matter 
shall  decree — even  should  there  be  an  acquittal : 

I.  Of  its  own  motion  the  restoration  to  the  debtor's  estate  of 
all  goods,  rights,  or  claims  fraudulently  concealed  or  subtracted. 

II.  As  to  damages  claimed,  upon  which  the  judgment  or  order 
shall  decide. 

Any  agreement  made  shall  in  addition  be  declared  void  so  far 
as  it  affects  all  other  persons  as  well  as  the  insolvent  himself. 

The  creditor  shall  be  bound  to  return  to  whatever  person  may 
be  entitled  thereto  the  sums  of  money  or  securities  which  he  has 
received  by  virtue  of  agreements  which  have  been  cancelled. 

Art.  580.  In  cases  where  the  deeds  or  agreements  fraudulently 
entered  into  and  mentioned  in  Articles  575  and  577  have  been 
the  subject  of  civil  proceedings,  the  action  shall  be  brought  in  the 
Commercial  Court  of  the  place  in  which  the  insolvency  proceedings 
have  been  taken. 

Art.  581  (589,  590).  The  costs  of  suit  in  ordinary  or  fraudulent 
bankruptcy  matters  shall  not  be  charged  to  the  debtor's  estate 
except  in  case  of  acquittal  when  the  Trustees  authorised  for  the 
purpose  by  a  meeting  of  creditors  in  which  a  majority  of  creditors 
have  voted  therefor  shall  be  joined  as  civil  parties  to  the  suit. 

Art.  582.  In  the  event  of  a  composition  the  public  treasury's 
right  of  recourse  against  the  insolvent  for  expenses  shaU  not  be 
allowed  until  after  the  expiration  of  the  periods  provided  for  in 
such  composition. 

Art.  583  (592 — 599).  Every  decree  or  judgment  of  conviction 
given  by  virtue  of  Articles  573  and  578  shall  be  advertised  by 
placards  and  by  advertisements  in  the  manner  and  in  the  form 
provided  for  in  Article  472,  and  at  the  expense  of  the  persons 
condemned. 

CHAPTER   IV. 

As  TO    THE   Administration   op   the   Estate   in    Cases   of 
Bankruptcy. 

Art.  584  (600).  In  all  cases  of  proceedings  and  conviction  for 
K)rdinary  and  fraudulent  bankruptcy  all  civil  actions  other  than 
•those  described  in  Article  579  shall  remain  separate,  and  all  the 
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provisions  relating  to  goods  in  cases  of  insolvency  shall  be  carried 
out  without  the  right  to  have  the  matter  sent  to  a  police  court  or 
to  the  assize  courts  to  be  dealt  with. 

Art.  585  (601, 602, 603).  The  trustees  in  the  insolvency,  however, 
shall  be  bound  to  forward  to  the  Minist^re  Public  the  documents, 
securities,  papers,  and  information  demanded  of  them.  These 
documents,  securities,  and  papers  shall,  during  the  investigation  of 
the  proceedings  relating  to  the  estate,  be  kept  in  such  a  manner 
that  they  can  be  inspected  at  the  registry.  This  inspection  shall 
be  allowed  upon  the  request  of  the  Trustees,  who  may  make 
private  notes  or  require  official  copies  thereof,  which  shall  sub- 
sequently be  forwarded  to  them  on  unstamped  paper  and  without 
expense  by  the  registrar.  Documents,  securities,  and  papers  which 
have  not  been  ordered  to.be  deposited  in  legal  custody  shall,  after 
the  decree  or  judgment  be  returned  to  the  Trustees,  who  must 
give  a  receipt  therefor. 


TITLE  3. 

As    TO    THE    DiSCHABGE. 

Art.  586  (605).  An  insolvent  who  has  paid  in  full  with  principal, 
interest,  and  costs,  all  sums  due  from  him,  may  obtain  his 
discharge. 

He  shall  not  have  the  same  granted  to  him  if  he  is  a  partner 
jointly  or  severally  liable  in  a  commercial  firm  which  has  become 
insolvent  until  after  having  proved  that  all  the  debts  of  the  firm 
have  been  paid  in  full,  principal,  interest,  and  costs,  although  the 
benefit  of  a  composition  may  have  been  granted  to  him  personally. 

The  insolvent  may  be  discharged  after  his  death. 

Art.  587  (604,  605,  606,  607).  Every  application  for  discharge 
shall  be  made  to  the  Court  of  Appeal  of  the  district  in  which  the 
insolvent  resides.  The  applicant  shall  annex  to  his  application  all 
necessary  receipts  and  other  documents  in  support  of  his  appli- 
cation. 

The  district  attorney  attached  to  the  Court  of  Appeal  upon 
notice  being  given  to  him  of  the  application,  shall  forwani  certified 
copies  to  the  State  Attorney  and  to  the  President  of  the  Com- 
mercial Court  of  the  place  of  residence  of  the  applicant,  and 
should  he  have  changed  his  residence  since  the  insolvency,  to  the 
State  Attorney  and  to  the  President  of  the  Commercial  Court  of 
the  district  where  the  insolvency  took  place,  directing  them  to 
collect  all  information  to  enable  them  to  judge  as  to  the  truth  of 
the  allegations  set  forth  therein.  For  this  purpose  the  State 
Attorney  shall  cause  to  be  placarded  and  to  remain  so  placarded 
for  two  months  as  well  in  the  court  room  of  the  Civil  as  the 
Commercial  Court  and  at  the  Commercial  Exchange  and  communal 
building,  a  copy  of  the  said  application,  and  the  same  shall  also  he 
advertised  by  announcenjenta  in  the  public  newspapers. 
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Art.  588  (608).  Every  creditor  who  has  been  duly  paid  the 
amonnt  of  his  debt  in  principal,  interest  and  costs,  and  every  other 
interested  party  may,  whilst  the  placard  remains  affixed,  carry  in 
notice  of  opposition  to  the  same  being  granted  by  an  ordinary 
notice  filed  by  him  at  the  registry,  the  same  being  supported  by 
all  the  necessary  documents  in  proof  thereof.  Opposing  creditors 
shall  never  be  allowed  to  take  part  in  the  proceedings  relating  to 
discharge. 

Art.  589  (609).  After  the  expiry  of  two  months  the  State 
Attorney  and  the  President  of  the  Commercial  Court  shall  forward, 
each  one  separately,  to  the  district  attorney  attached  to  the  Court 
of  Appeal  the  information  which  they  have  obtained,  and  the 
notices  of  opposition  which  they  have  received  ;  they  shall  also 
attach  thereto  their  own  opinions  upon  the  application. 

The  district  attorney  attached  to  the  Court  of  Appeal  shall 
obtain  an  order  either  granting  or  refusing  the  application.  If  the 
application  is  refused,  it  shall  not  be  allowed  to  be  repeated  until 
after  one  year's  interval  has  elapsed. 

Art.  590  (610).  The  order  granting  the  discharge  shall  be 
directed  as  well  to  the  district  attorney  as  to  the  President  of  the 
Court  to  which  the  application  was  made,  and  such  Court  shall 
cause  the  same  to  be  read  out  in  public  and  to  be  entered  upon  its 
register. 

Art.  591  (612).  The  following  persons  shall  not  be  granted 
their  discharge,  namely  :  fraudulent  bankrupts,  persons  convicted 
of  theft,  embezzlement  as  an  official,  swindling,  or  abuse  of  confi- 
dence, persons  fraudulently  dealing  with  property  not  belonging 
to  them,  depositees,  guardians,  directors  and  other  persons  liable 
to  account  who  have  not  delivered  and  settled  their  accounts. 

(613.)  An  ordinary  bankrupt,  however,  who  has  suffered  the 
penalties  imposed  upon  him  may  be  granted  his  discharge. 

Art.  592  (614).  No  trader  who  is  insolvent  shall  be  allowed  to 
transact  business  upon  the  Stock  Exchange,  nor  to  assist  thereon 
as  adviser,  or  to  represent  parties  under  a  power  of  attorney  before 
the  Commercial  Courts,  unless  and  until  he  has  obtained  his 
discharge. 

TITLE    4. 
As  TO  Stay  of  Proceedings. 

Art.  593.  A  stay  of  proceedings  shall  not  be  granted  except  to 
a  trader  who  by  reason  of  extraordinary  and  unforeseen  circum- 
stances is  obliged  temporarily  to  stop  payment,  but  who,  according 
to  his  balance-sheet  duly  verified,  has  goods  or  means  sufficient  to 
satisfy  the  whole  of  his  creditors  for  principal  and  interest. 

In  the  event  of  the  death  of  the  trader,  the  stay  of  proceedings 
in  respect  of  his  debts  may  be  granted  in  favour  of  his  personal 
representatives  on  the  same  grounds  and  under  the  same  conditions 
as  are  provided  for  in  the  preceding  paragraph. 
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Art.  594.  The  debtor  shall  make  a  written  application  simul- 
taneously to  the  Commercial  Court  of  the  district  in  which  he 
resides  and  to  the  Court  of  Appeal  of  such  district,  and  shall  annex 
to  his  application  : 

I.  A  statement  of  the  circumstances  by  reason  of  which  he 
makes  his  application. 

II.  A  detailed  statement  of  the  estimated  amount  of  his  assets 
and  liabilities. 

III.  A  list  of  the  names  of  his  creditors  with  their  addresnea 
and  the  amount  of  their  debts. 

The  application  addressed  to  the  Court  of  Appeal  shall  be  com- 
municated by  the  first  President  thereof  to  the  district  attorney, 
and  must  be  signed  by  a  solicitor  practising  in  that  Court. 

Art.  595.  The  application  addressed  to  the  Commercial  Court 
must  be  forwarded  to  the  Registrar,  who  shall  give  a  receipt  there- 
for without  preparing  any  memorandum  relating  to  the  same 
having  been  filed. 

Upon  this  application  the  President  shall  fix  the  place,  date  and 
hour  at  which,  within  fifteen  days,  the  creditors  are  to  be  sum- 
moned to  attend  a  meeting,  and  he  shall  direct  in  what  newspapers 
in  addition  to  the  Moniteur  Beige  notice  of  the  meeting  is  to 
be  advertised. 

The  Court  convoked,  if  necessary,  to  an  extraordinary  sitting 
shall  appoint  one  or  more  experts  to  enquire  into  and  verify  the 
state  of  the  debtor's  affairs,  and  one  of  its  Judges  to  supervise  their 
proceedings. 

The  Court  may  either  immediately  or  in  the  course  of  the  inves- 
tigation grant  the  debtor  a  provisional  stay.  In  this  case  the 
Court  shall  appoint  one  or  more  persons  to  supervise  and  control 
the  debtor's  trading  operations  during  the  whole  of  the  period 
covered  by  the  stay. 

Art.  596.  The  creditors  shall  be  individually  summoned  by  the 
Judge  dealing  with  the  matter  by  registered  letter  sent  by  post 
eight  days  at  least  before  the  date  fixed  for  the  meeting.  The 
notice  of  the  meeting  shall  in  addition  be  advertised  on  three 
different  occasions  in  the  Moniteur  Beige,  as  well  as  in  the  news- 
papers appointed  for  the  purpose  by  the  said  Judge.  A  copy  of 
each  of  the  newspapers  in  which  a  notice  of  the  meeting  has  been 
advertised  shall  be  filed  in  the  Registry  before  the  meeting  of 
creditors  takes  place. 

The  debtor  shall  deposit  such  sum  as  may  be  thought  necessiiry 
to  cover  the  expenses  of  summoning  the  meeting  and  of  the  adver- 
tisements, such  deposit  being  made  with  the  Registrar  who  incurs 
such  expenses. 

Art.  597.  Upon  the  day  named  the  said  Judge  shall  make  his 
report  to  the  Court  in  the  presence  of  the  creditors  or  of  their 
proxies. 

The  creditors  or  their  proxies  shall  be  heard  upon  the  matter  in 
the  presence  of  the  debtor.      They  shall  state  individually  the 
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amoant  of  their  debts  and  whether  they  assent  or  do  not  assent 
to  the  application. 

A  detailed  minute  of  the  proceedings  relating  to  the  matter 
shall  be  prepared,  to  which  shall  be  annexed  the  documents  which 
have  been  produced  as  well  by  the  creditors  as  by  the  debtor. 

The  Court  shall  add  thereto  its  own  opinion,  setting  forth  the 
reasons  thereof. 

Art.  598.  The  opinion  of  the  Court,  as  well  as  all  the  documents 
relating  to  the  application,  shall  be  forwarded  within  three  days 
to  the  district  attorney  attached  to  the  Court  of  Appeal  of  the 
district,  who  shall  submit  them,  together  with  his  own  conclusions, 
to  the  first  President,  who  shall  appoint  onft  of  the  Judges  to 
report  upon  it  and  his  report,  the  Court  shall  give  its  decision 
within  eight  days  of  the  receipt  of  the  documents. 

Art.  599.  The  Court  shall  not  be  at  liberty  to  grant  a  stay  of 
proceedings,  even  although  the  assets  are  sufficient  to  cover  the 
liabilities,  unless  a  majority  of  the  creditors  representing  by  their 
debts  three-fourths  of  the  whole  amount  of  the  debts  expressly 
support  the  application.  The  majority  in  number  of  the  creditors 
shall  be  ascertained  without  taking  into  consideration  the  debts  of 
creditors  who  are  not  present  and  who  reside  abroad,  their 
residence  being  too  far  from  the  place  of  meeting  to  enable  them 
to  attend  or  to  be  represented  on  the  day  fixed.  Debts  which  are 
declared  to  be  privileged,  pursuant  to  Article  605,  shall  also  not 
be  counted,  nor  shall  the  creditors  to  whom  such  debts  are  due. 

Art.  600.  The  Court,  in  granting  the  application  for  a  stay 
shall  fix  the  duration  thereof,  which  must  not  exceed  twelve 
months.  It  shall  appoint  one  or  more  persons  charged  to  super- 
vise and  control  the  debtor's  trading  operations  during  the  whole 
of  the  period  of  the  stay.  The  stay  may  be  prolonged.  No 
prolongation  shall  be  granted  for  more  than  twelve  months. 

The  benefit  of  a  provisional  or  definite  stay  shall  not  continue 
for  longer  than  two  years  in  favour  of  the  same  debtor.  Provided 
nevertheless  that  a  last  prolongation  of  one  year  at  most  may  be 
granted  to  a  debtor  who  is  able  to  prove  that  he  has  paid  during 
the  preceding  stay  at  least  sixty  per  cent,  of  the  debts  at  that  time 
due  from  him.  Every  prolongation  of  a  stay  shall  be  preceded 
by  the  information  provided  for  in  Article  594  and  the  following 
Articles  being  given. 

The  refusal  of  the  application  shall  bring  to  an  end  any  provi- 
sional stay  which  may  have  been  granted.  The  benefit  of  a  stay 
shall  not  operate  in  favour  of  the  personal  representatives  of  a 
debtor  to  whom  the  same  has  been  granted,  except  in  case  of  the 
acceptance  of  the  succession  with  the  benefit  of  the  inventory. 

Art.  601.  The  judgment  granting  a  provisional  stay  or  the 
order  which  granted  a  definite  stay  or  prolongation  of  the  stay, 
shall,  by  the  persons  appointed  to  supervise  the  debtor's  affairs, 
within  three  days  of  its  date  be  advertised  by  placard  in  the  court 
room  of  the  Commercial  Court,  and  also  in  the  Moniteur  Beige 
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and  in  the  newspapers  directed  by  the  President  by  virtue  of 
Article  695. 

Art.  602.  The  experts  appointed  to  enquire  into  the  matter 
and  the  per^sons  appointed  to  supervise  the  debtor's  affairs,  shall 
be  chosen  from  amongst  persons  residing  in  the  district. 

Before  entering  upon  their  duties  the  experts  who  are  appointed 
to  enquire,  shall  take  the  oath  before  the  Judge  dealing  with  the 
matter  to  well  and  faithfully  carry  out  their  duties. 

The  persons  appointed  to  supervise  the  debtor's  transactions 
shall  take  the  same  oath  before  the  President  of  the  Commercial 
Court.  Their  fees  shall  be  taxed  by  the  Commercial  Court  and 
allowed  at  such  sum  as  the  nature  and  importance  of  the  debtor's 
affairs  may  render  fair,  and  they  shall  with  their  disbursements  be 
paid  in  priority  to  all  other  claims.  If  any  of  the  debtor's 
creditors  have  been  appointed  to  supervise,  they  shall  not  be 
entitled  to  be  paid  any  fees. 

Art.  603.  Payments  to  creditors  who  were  such  at  the  time  of 
the  application  shall  not  be  made  during  the  period  of  the  stay 
unless  all  other  creditors  receive  at  the  same  time  a  proportionate 
payment  on  account  of  their  debts. 

In  the  event  of  there  being  disputed  debts,  the  disputes  shall  be 
dealt  with  in  the  manner  provided  for  by  Article  562  of  this 
present  Code.  The  debtor  shall  not  during  the  stay,  without  the 
authority  of  the  person  appointed  to  supervise  his  affairs,  alienate, 
charge  or  mortgage  his  goods,  chattels  or  real  estate,  deal  with, 
lend,  borrow  or  receive  any  sum  of  money,  make  any  payment  or 
carry  out  any  administrative  act. 

In  the  event  of  notice  of  opposition  being  filed,  the  matter 
shall  be  adjudicated  upon  by  the  Commercial  Court. 

Art.  604.  During  the  time  of  the  stay  no  process  of  execution 
shall  be  carried  out  against  the  person  or  the  goods  of  the  debtor. 
Arrest  or  executions  levied  before  the  stay  was  granted  shall 
remain  in  force,  but  the  Court  may,  according  to  the  circumstances, 
grant  a  stay  of  execution  after  having  heard  the  debtor,  the 
creditor,  and  the  person  appointed  to  supervise  his  affairs.  The 
stay  shall  not  prevent  actions  already  brought  from  proceeding, 
nor  shall  it  prevent  fresh  actions  being  brought  against  the  debtor 
unless  such  actions  relate  to  payment  of  undisputed  debts. 

Art.  605.  The  stay  does  not  apply  to  engagements  contracted 
before  it  was  obtained.  It  shall  not  enure  for  the  benefit  of 
co-debtors  or  sureties  who  have  given  up  the  benefit  of  discussion. 
It  shall  have  no  effect  so  far  as  regards  : 

I.  Taxes  and   other  public  charges,  as  well   as  contributions 
towards  dykes  and  low-lying  lands  (digues  et  polders). 
II.  Debts  covered  by  guarantee,  mortgage  or  charge. 
III.  Debts  due  for  provisions. 

IV.  Claims  for  necessaries  supplied  to  the  debtor  and  his  family 
during  the  six  months  preceding  the  stay. 
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Art.  606.  Mortgaged  or  secured  creditors  shall  not  during  the 
period  covered  by  the  stay  levy  execution  or  proceed  to  the  sale  of 
real  estate  and  accessories  which  are  necessary  to  enable  the 
debtor  to  carry  on  his  trade  or  business.  Provided  always  that 
current  interest  running  on  debts  which  are  guaranteed  shall  be 
properly  paid. 

Art.  607.  The  revocation  of  the  stay  may  be  applied  for  by 
one  or  more  creditors  or  by  the  persons  appointed  to  supervise  the 
debtor's  affairs  if  the  debtor  has  been  guilty  of  fraud  or  bad 
faith. 

If  he  has  contravened  Article  603^  or  should  it  appear  that  his 
assets  are  insufficient  to  pay  his  debts  in  full,  the  application  for 
revocation  shall  be  made  to  the  Commercial  Court,  which,  after 
having  heard  the  debtor,  shall  order  the  same  if  a  provisional  stay 
is  in  question,  or  shall  give  its  opinion  if  a  final  stay  is  applied  for. 
Every  order  or  judgment  decreeing  the  revocation  of  the  stay 
shall  be  advertised  and  published  by  posters  in  the  ordinary  way 
and  at  the  places  prescribed  by  Article  601. 

Art.  608.  Every  application  for  leave  to  withdraw  an  applica- 
tion for  stay  shall  be  addressed  as  well  to  the  Court  of  Appeal  as 
to  the  Commercial  Court.  It  shall  be  dealt  with  upon  the 
production  of  proof  when  notice  of  application  for  leave  to  with- 
draw has  been  previously  publicly  advertised  in  the  manner  and 
form  prescribed  by  Article  595. 

Art.  609.  A  judgment  granting,  refusing  or  revoking  a  pro- 
visional stay  shall  not  be  the  subject  of  opposition  nor  of  appeal. 

The  debtor  may  in  all  cases  carry  in  an  opposition  to  a  judg- 
ment decreeing  the  revocation  of  a  provisional  stay  if  owing  to  a 
legitimate  impediment  he  has  been  unable  to  be  heard  thereon. 
Orders  made  in  matters  relating  to  stay  of  proceedings  may  be 
remitted  to  the  Court  of  Cassation. 

Art.  610.  All  notices  and  documents  tending  to  enlighten  the 
Court  of  First  Instance  and  the  Court  of  Appeal  with  regard  to 
applications  for  a  stay  may  be  produced  and  deposited  by  the 
debtor,  the  creditors  or  the  persons  appointed  to  supervise  the 
debtor's  affairs  without  its  being  necessary  to  previously  clothe 
them  with  the  formalities  of  stamping  and  registration. 

Judgments  conceding  or  proroguing  the  revocation  of  a  pro- 
visional stay  shall  be  registered  at  a  fixed  rate  of  three  francs. 

Art.  611.  The  debtor  shall  be  punished  with  the  same  penalties 
as  in  the  case  of  ordinary  bankruptcy — 

I.  If  in  order  to  obtain  or  facilitate  the  granting  of  an  order 
for  stay  he  has  in  any  manner  whatever  intentionally  misrepre- 
sented any  portion  of  his  debts  or  has  exaggerated  his  assets. 

II.  If  he  has  caused  or  allowed  supposititious  creditors  or 
creditors  whose  debts  are  fixed  at  exaggerated  amounts  to  take 
part  in  the  discussions  relating  to  his  application  for  stay. 

Art.  612.  The  following  shall  be  punished  in  the  same  manner, 
namely  :    Persons  who,  not  being  creditors,  have  taken   part  in 
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proceedings  having  reference  to  an  application  for  stay,  or  who, 
being  creditors,  have  fraudulently  exaggerated  their  debts  for 
the  purpose  of  enabling  them  to  nu^e  use  thereof  in  such 
deliberations. 

Art.  613.  In  the  event  of  the  insolvency  within  six  months 
following  the  expiration  of  the  stay,  the  period  of  stoppage  of 
payment  in  derogation  of  Article  442  shall  date  back  to  the 
application  for  the  stay. 

Independently  of  the  nullity  pronounced  by  Article  445,  all 
deeds  executed  by  the  debtor  without  the  authority  of  the  personH 
appointed  to  super^'ise  his  affairs  in  cases  where  such  authority  is 
applied  for  shall  be  null  and  void. 

Art.  614.  A  stay  of  proceedings  may  be  granted  to  proprietors 
of  industrial  establishments  who  are  not  regarded  as  traders 
by  law. 

All  the  provisions  of  the  present  title  shall  apply  to  stag's  of 
proceedings  with  the  exception  of  Article  613.  If  at  the  con- 
clusion of  the  stay  bankruptcy  or  cetfsio  bonorvm  shall  supervene, 
mortgages  given  by  virtue  of  judgments  rendered  during  the 
period  of  such  stay,  as  well  as  of  deeds  executed  by  the 
debtor  without  the  authority  of  the  persons  appointed  to  super- 
vise his  affairs  in  case  such  authority  is  applied  for,  shall  be  null 
and  void. 
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BOOK   IV. 
AS  TO  COMMERCIAL  JURISDICTION. 


TITLE  2. 

As  TO  THE  Competence  of  Commebcial  Courts. 

Art.  639.  The  Commercial  Courts  shall  adjudicate  finally  upon 
all  cases  where  the  parties  are  subject  to  the  jurisdiction  of  the 
Courts  and  upon  appearing  shall  have  expressed  their  willingness 
to  have  their  cases  adjudicated  upon  finally  and  without  appeal. 

TITLE    3. 

As  TO  THE  Manner  of  Proceeding  in  the  Commercial 

Courts. 

Art.  642.  The  manner  of  proceeding  in  Commercial  Courts 
shall  be  that  which  is  provided  for  by  Title  25  of  Book  II.  of  the 
first  part  of  the  Code  of  Civil  Procedure. 

Art.  643.  Provided,  nevertheless,  that  Articles.  166,  158, 
and  159  of  the  same  Code  relating  to  judgments  by  default  given 
by  inferior  courts  shall  be  applicable  to  judgments  by  default 
given  by  Commercial  Courts. 

Art.  644.  Appeals  from  judgments  of  Commercial  Courts  shall 
be  made  to  the  Courts  in  the  district  of  which  the  same  are 
situate. 

TITLE  4. 

As  TO  the  Method  of  Proceedings  in  the  Courts 
OF  Appeal. 

Art.  645.  The  time  within  which  to  carry  in  appeals  against 
judgments  of  the  Commercial  Courts  shall  be  three  months  from 
the  date  of  the  notice  of  the  judgment,  so  far  as  regards  those 
which  have  been  given  in  the  presence  of  the  parties  and  from  the 
date  of  the  expiry  of  the  time  within  which  opposition  may  be 
lodged  so  far  as  regards  those  which  have  been  given  in  default. 
Notice  of  appeal  may  be  given  on  the  same  day  as  the  judgment 
is  delivered. 
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Art.  646  is  repealed. 

Art.  647.  Courts  of  Appeal  shall  not,  under  any  circumstances, 
under  the  penalty  of  their  order  being  invalid  and  even  of  their 
being  liable  to  the  parties  in  damages  in  a  proper  case,  grant  a 
stay  of  proceedings  in  the  execution  of  the  judgments  of  the 
Commercial  Courts,  even  although  the  same  might  be  attacked  on 
the  ground  of  want  of  jurisdiction,  but  they  may,  according  to  the 
exigencies  of  the  case,  grant  special  leave  to  summon  persons  to 
attend  on  a  day  and  at  an  hour  which  they  may  fix  to  deal  with 
the  appeal. 

Appeals  from  judgments  of  Commercial  Courts  shall  be  conducted 
and  adjudicated  upon  in  the  Courts  as  appeals  from  judgments  given 
in  summary  matters.  The  procedure  up  to  and  including  the 
definite  order  shall  be  in  accordance  with  that  which  is  prescribed 
in  appeal  matters  and  in  civil  matters  by  Book  III.  of  the  first 
portion  of  the  Code  of  Civil  Procedure. 
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LAW   OF    26th   DECEMBER,    1882, 
As  TO  Proceedings  in  Forma  Pauperis  in  Matters 

RELATING   TO   BANKRUPTCY. 

Art.  1.  When  the  assets  in  an  insolvency  appear  to  be  insuffi- 
cient to  cover  the  first  expenses  of  the  liquidation,  the  Com- 
mercial Court  may,  either  of  its  own  motion  or  upon  the  request 
of  the  Curator,  order  that  the  proceedings  in  regard  to  the  receiving 
order  be  had  in  forma  pauperis^  as  also  the  advertisement  of  the 
jndgment  so  providing,  and  of  removing  the  seals,  preparation  of 
the  inventory,  the  minute  of  proceedings  relating  to  the  proof  of 
debts,  the  minute  of  proceedings  prepared  in  accordance  with 
Article  533  of  the  Code  of  Commerce,  and  the  judgment  with 
regard  to  the  bankruptcy  having  been  bronght  about  owing  to 
misfortune.  The  benefit  of  proceedings  in  forma  pauperis  shall 
also  be  granted  in  respect  of  procedure  steps  having  for  their 
object  the  protection  of  the  assets  for  a  period  of  forty  days  from 
the  dat«  of  the  judgment  decreeing  the  insolvency  (recei\ing 
order). 

Art.  2.  The  administrative  authorities  upon  an  order  of  the 
Judge  dealing  with  the  matter  shall  advance  the  necessary  expenses 
for  the  purpose  of  advertising  the  receiving  order  in  the  news- 
papers. 

Art.  3.  By  the  same  judgment  which  decrees  that  the  pro- 
ceedings shall  be  had  in  forma  pauperis  the  Commercial  Com*t 
appoints  a  bailiff  who  is  bound  to  give  his  services  without 
reward. 

Solicitors  of  the  Court  of  First  Instance  and  Court  of  Appeal 
are,  in  case  of  need,  to  be  appointed  for  the  same  purpose 
respectively  by  the  President  of  the  Court  of  First  Instance  and 
by  the  President  of  the  Court  of  Appeal  upon  application  to  be 
made  by  the  Curator. 

Art.  4.  The  fact  of  the  proceedings  being  m  forma  pauperis  shall 
be  mentioned  in  all  judgment  deeds  and  minutes  of  proceedings 
relating  to  the  insolvency.  Documents  which  require  stamping 
and  registering  must  be  marked  as  being  stamped  and  registered 
without  being  paid  for.  The  registration  charges  shall  likewise  be 
dealt  with  in  the  same  manner. 

Art.  5.  Should  the  assets  be  insufficient  to  cover  the  expenses 
relative  to  the  legal  formalities  and  deeds  referred  to  in  Articles  1 
and  2,  they  are  to  be  levied  preferentially  in  the  following  order  : 

1.  Advances  made  by  the  public  treasury  for  the  purpose  of 
advertising  in  newspapers. 
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2.  The  expenses  of  the  curators. 

3.  Expenses  incurred  by  the  justice  of  the  peace  ;  the  registrar 
to  such  justice  of  the  peace  ;  the  registrar  of  the  court,  and  the 
solicitors  and  bailiffs. 

4.  Remuneration  of  the  curators. 

5.  Taxes  due  to  the  public  treasury. 

Should  there  be  any  question  as  to  priority  of  expenses  in  the 
same  category  the  same  shall  be  paid  pro  raUi. 
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PATENTS    OF    INVENTION.— LAW    OF 
24th    may,   1854. 

Art.  1.  Exclusive  but  temporary  rights  may  be  granted  under 
the  name  of  Patents  for  Invention  for  the  improvement  or  the  im- 
portation for  every  kind  of  discovery  or  every  kind  of  improvement 
capable  of  being  exploited  as  an  object  of  industry  or  commerce. 

Art.  2.  The  granting  of  patents  shall  be  made  in  the  first 
instance  without  examination,  at  the  risk  of  the  applicants  and 
without  guarantee  either  of  the  validity,  the  novelty,  or  merit  of 
the  invention  or  of  the  accuracy  of  the  description,  and  without 
prejudice  to  the  rights  of  third  persons. 

Art.  3.  The  duration  of  patents  is  fixed  at  twenty  years, 
excepting  in  the  cases  provided  for  in  Article  14.  It  shall  date 
from  the  day  on  which  the  minute  of  proceedings  mentioned  in 
Article  18  is  prepared.  There  shall  be  paid  in  respect  of  each  patent 
an  annual  duty,  which  shall  be  progressive,  as  follows  :  first  year, 
10  francs  ;  second  year,  20  francs ;  third  year,  30  francs,  and  thus 
in  order  of  progression  up  to  the  twentieth  year,  for  which  year 
the  duty  shall  be  200  francs.  The  duty  shall  be  paid  in  advance, 
and  in  no  case  shall  the  same  be  repaid.  No  duty  shall  be  exacted 
for  patents  of  improvement  when  they  are  granted  to  the  holder 
of  the  principal  patent. 

Art.  4.  Patents  confer  upon  their  owners  or  parties  entitled 
thereto  an  exclusive  right — 

(a)  For  their  own  benefit  to  manufacture,  sell,  and  deal  with 
the  article  patented  or  to  allow  it  to  be  so  dealt  with  by  other 
persons  authorised  by  them. 

(b)  To  sue  in  the  Ck)urts  all  those  who  infringe  their  rights 
either  by  manufacturing  the  articles  or  by  making  use  of  the 
methods  covered  by  the  patent  either  by  selling,  exposing  for  sale, 
or  introducing  upon  Belgian  soil  one  or  more  of  the  counterfeited 
articles. 

Art.  5.  If  the  persons  who  are  sued  by  virtue  of  Article  4,  sub- 
section (b),  have  acted  knowingly  the  Courts  may  decree  for  the 
benefit  of  the  patentee  or  of  those  having  rights  over  the  patent, 
confiscation  of  the  articles  manufactured  in  contravention  of  the 
patent  and  of  the  instruments  and  utensils  specially  intended  for 
their  manufacture,  or  they  may  award  a  sum  equal  to  the  value  of 
the  articles  which  have  already  been  sold.  If  the  persons  sued 
acted  in  good  faith  the  Courts  shall  forbid  them,  under  the 
penalties  above  set  out,  to  use  for  trading  purposes  machines  and 
apparatus  of  a  known  counterfeit  construction,  and  to  use  for  the 
same  purpose  instruments  and  utensils  for  making  the  patented 
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articles.     Iq  both  cases  damages  may  be  awarded  to  the  patentee 
or  to  the  persons  having  rights  over  the  patent. 

Akt.  6.  The  owners  of  patents  or  their  assignees  may,  by  leave 
of  the  President  of  the  Court  of  First  Instance,  to  be  obtained 
upon  a  written  applicatioo,  cause  one  or  more  experts  to  be 
employed  for  the  purpose  of  examining  the  machines  and  articles 
alleged  to  be  infringed.  The  President  may,  by  the  same  order, 
enjoin  the  defendants  not  to  part  with  the  said  articles  and  allow 
the  patentee  to  appoint  a  receiver  or  even  direct  the  articles  to  be 
put  under  seals.  This  order  shall  be  served  by  a  bailiff  appointed 
for  this  purpose. 

Art.  7.  The  patent  shall  be  annexed  to  the  application  which 
must  contain  an  address  for  service  in  the  commune  in  which  the 
examination  has  to  be  made.  The  experts  appointed  by  the 
President  shall  make  oath  before  him  or  a  justice  of  the  peace 
specially  appointed  by  him  before  commencing  their  duties. 

Art.  8.  The  President  may  impose  upon  the  patentee  the  con- 
dition of  depositing  security.  In  this  case  the  President's  order 
shall  not  be  delivered  out  until  such  security  has  been  lodged. 

Art.  9.  The  patentee  may  be  present  at  the  examination  if  he 
is  specially  authorised  for  the  purpose  by  the  President  of  the 
Court. 

Art.  10.  Should  the  doors  be  closed,  or  should  the  opening  of 
them  be  refused,  the  matter  shall  proceed  in  accordance  with 
Article  587  of  the  Code  of  Civil  Procedure. 

Art.  11.  a  copy  of  the  minute  of  proceedings  relating  to  the 
examination  shall  be  served  upon  the  alleged  infringer  of  the 
articles  examined. 

Art.  12.  If  within  eight  days  the  examination  is  not  followed  by 
a  summons  to  attend  before  the  Court  of  the  district  in  which  the 
same  has  been  made,  an  order  made  in  accordance  with  Article  (i 
shall  cease  to  have  any  effect,  and  the  alleged  infringer  of  the 
articles  examined  may  claim  to  have  the  original  minute  of  pro> 
ceedings  handed  over  to  him  and  require  the  patentee  to  be 
enjoined  from  making  use  of  its  contents  and  from  publishing  it, 
the  whole  without  prejudice  to  any  right  to  damages  which  may 
arise. 

Art.  13.  The  Courts  shall  take  cognizance  of  matters  relating 
to  patents  as  matters  which  are  in  their  nature  summary  and 
urgent  and  which  require  to  be  dealt  with  summarily. 

-^i-'ART.  14.  The  true  and  first  discoverer  of  an  invention  which 
nas  already  been  patented  abroad  may  obtain  either  in  his  own 
favour  or  in  favour  of  his  assignees  or  licensees  a  patent 
giving  the  right  of  importing  the  article  into  Belgium.  The 
duration  of  this  patent  shall  not  exceed  that  of  the  original  patent 
granted  abroad  for  the  longest  term  thereof,  and  in  no  case  shall 
the  same  exceed  the  limit  fixed  by  Article  3. 
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Abt.  15.  In  the  event  of  alterations  in  the  article  discovered  a 
patent  for  improvements  may  be  obtained  which  shall  come  to  an 
end  at  the  same  time  as  the  original  patent.  Provided,  neverthe- 
less, that  if  the  patentee  of  the  alteration  is  not  the  principal 
patentee  he  shall  not  be  at  liberty,  without  the  consent  of  the  last- 
named,  to  make  use  of  the  original  patent,  and  reciprocally  the 
principal  patentee  shall  not  be  at  liberty  to  make  use  of  the 
improvement  without  the  consent  of  the  owner  of  the  new  patent. 

Art.  16.  Patents  for  importation  and  improvements  confer  the 
same  rights  as  patents  of  invention. 

Art.  17.  Any  person  who  wishes  to  take  out  a  patent  must 
deposit  under  seal  and  in  duplicate,  at  the  Begistry  of  one  of  the 
provincial  governments  of  the  kingdom  or  at  the  Commissariat 
Office  of  the  district,  following  the  formalities  to  be  laid  down  by 
a  Royal  decree,  a  clear  and  complete  specification  in  one  of  the 
languages  used  in  Belgium,  and  an  exact  drawing  or  design  made 
out  on  a  metric  scale  of  the  article  covered  by  the  proposed 
patent.  No  such  document  shall  be  accepted  except  upon  pro- 
duction of  a  receipt  proving  the  payment  of  the  first  yearly  sum 
for  duty  upon  the  patent.  A  minute  of  proceedings  prepared 
without  cost  by  the  provincial  Registrar  or  by  the  Commissary  of 
the  department  in  a  register  kept  for  that  purpose  and  signed  by 
the  applicant,  shall  prove  every  deposit,  the  day  and  hour  of  the 
receipt  of  the  documents  being  set  out  therein. 

Art.  18.  The  legal  date  of  the  invention  is  to  be  proved  by  a 
minute  of  proceedings  to  be  prepared  at  the  time  of  the  deposit 
being  made  upon  application  for  the  patent.  A  duplicate  of  this 
minute  of  proceedings  shall  be  delivered  out  without  expense  to 
the  person  making  the  deposit. 

Art.  19.  a  certificate  (arrete)  of  the  Ministry  of  the  Interior 
proving  compliance  with  the  prescribed  formalities  shall  be  given 
out  without  delay  to  the  person  making  the  deposit,  and  the  same 
shall  constitute  his  patent.  This  cert^cate  shall  be  advertised  in 
the  Moniteur  Beige. 

Art.  20.  Descriptions  of  patents  granted  shall  be  published  either 
in  their  full  text  or  in  substance  at  the  instance  of  the  Government 
in  a  special  appendix  three  months  after  the  granting  of  the  patent. 
When  the  patentee  requires  the  complete  specification  as  drawn 
and  settled  by  him  to  be  advertised,  the  advertisement  shall  be 
made  at  his  expense.  After  the  same  period  the  public  shall 
be  allowed  to  take  cognizance  of  the  particulars  of  the  patent  and 
copies  may  be  obtained  on  payment  of  the  cost  thereof. 

Art.  21.  Every  transfer  of  a  patent  by  act  inter  vivos,  or  by  a 
testamentary  disposition,  shall  be  registered  at  a  fixed  charge  of 
10  francs. 

Art.  22.  When  the  duty  payable  under  Article  3  of  the  Law  of 
24th  May,  1854,  has  not  been  paid  within  one  month  of  its  be- 
coming due  the  owner  of  the  patent,  after  having  previously  been 
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warned,  shall,  under  penalty  of  being  deprived  of  the  rights  which 
the  patent  confers  on  him,  pay  before  the  expiry  of  the  six  months 
following  such  due  date  in  addition  to  the  annual  sum  payable,  a 
sum  of  10  francs.  The  owners  of  patents  granted  after  the  coming 
into  force  of  the  above-mentioned  Law  who  have  not  paid  within 
the  prescribed  period  the  annual  duties  payable  in  accordance  with 
Article  3  of  that  Law,  shall  be  relieved  from  the  consequences  of 
not  having  paid  the  sum  due  within  three  months  of  the  publication 
of  this  present  Law,  upon  payment  in  addition  to  the  annual  sum 
payable  of  a  further  sum  of  10  francs.  The  expiry  of  patents 
shall  be  publicly  advertised  through  the  medium  of  the  Moniteur 
Beige.  The  same  thing  shall  happen  when,  by  virtue  of  the  pro- 
visions hereinbefore  contained,  the  patentee  has  at  his  own  request 
been  relieved  from  the  consequences  of  the  expiry  of  his  patent. 

"J!^  Art.  23.  The  owner  of  a  patent  naust  work  JJf^  «^!r*^  or  see 
that  the  same  is  worked,  in  Belgium  within  oneyear  of  the  date 
of  i^sJ»ewn>v>yorked  aUroad,  provided  nevertheless  tEat  the  Govern- 
ment may  by  a  Royal  decree  stating  the  grounds  thereof,  and 
published  in  the  "  Moniteur  Beige  "  before  the  expiry  of  this  time, 
grant  an  extension  of,  at  most,  one  year.  At  the  expiry  of  the 
first  year,  or  of  the  additional  time  which  may  have  been  granted, 
the  patent  shall  be  annulled  by  Boyal  decree.  The  annulment 
shall  also  be  declared,  wheu, the  patented  artid£vJia\ungT)eeinised 
aljToad,  has  ceased  to  be  w^orked  in  Belgium  during^^new-hole 
^jear,  unless^THe'ow^erof'^e  palehHs  aole  to  give  satisfactory 
reasons  for  his  failure  to  work  the  same. 

Art.  24.  The  patent  shall  be  declared  void  by  the  Courts  on  the 
following  grounds  : 

(a)  When  it  is  proved  that  the  patented  article  has  been  worked, 
put  into  operation,  or  made  use  of  (exploitt')  by  a  third  person  in 
the  kingdom  for  a  commercial  purpose  before  the  legal  date  of 
the  invention,  of  the  importation,  or  of  the  improvement. 

(b)  When  the  patentee  in  his  provisional  specification  has 
intentionally  omitted  to  set  forth  some  part  of  his  secret  or  has 
stated  the  same  in  an  incorrect  manner.  • 

(c)  When  it  is  proved  that  the  complete  specification  and  the 
same  designs  and  drawings  of  the  patented  article  have  been 
published  at  a  period  earlier  than  the  date  of  the  deposit  in  some 
work  or  printed  statement  which  has  been  published,  except  in  so 
far  as  regards  patents  for  importation,  and  unless  the  said 
publication  was  made  solely  as  the  result  of  a  judicial  order. 

Art.  25.  A  patent  of  invention  shall  be  declared  void  by  the 
courts  in  case  the  article  in  respect  of  which  it  has  been  granted 
had  been  previously  patented  in  Belgium  or  abroad.  Provided 
nevertheless  that  if  the  applicant  is  possessed  of  the  rights 
referred  to  in  Article  14,  his  patent  may  be  upheld  as  a  patent 
for  importation  in  the  terms  of  the  said  Article.  These  pro- 
visions shall  be  applied  in  a  proper  case  to  patents  for 
improvements. 
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Art.  26.  When  the  invalidity  or  the  expiry  of  a  patent  has 
been  decreed  in  accordance  with  the  terms  of  Articles  24  and  25 
by  a  judgment  or  decree  which  has  obtained  the  force  and  effect 
of  res  judicata^  the  annulment  of  the  patent  shall  be  proclaimed  by 
a  Boyal  decree  (arrete  royal). 

Ajit.  27.  Patents  which  have  neither  expired  nor  been  annulled 
at  the  time  of  coming  into  force  of  the  present  law  shall  continue 
to  be  governed  by  the  law  in  force  at  the  time  of  their  being 
granted  ;  provided  nevertheless  that  it  shall  be  open  to  the  owners 
to  make  within  one  year  of  this  publication  a  fresh  application  for 
a  patent  in  a  form  and  method  to  be  laid  down  in  a  Boyal  decree. 
In  this  case  the  patent  may  continue  in  force  during  the  necessary 
time  .to  complete  the  period  of  twenty  years  without  prejudice  to 
the  provisions  of  Article  14.  Patents  for  which  the  benefits  of 
this  provision  have  been  obtained  shall  be  governed  by  the  present 
law  ;  but,  so  far  as  regards  steps  taken  before  their  publication, 
they  shall  be  completed  in  accordance  with  the  pre-existing  law. 
The  owners  of  these  patents  who  have  paid  the  whole  of  the  duty 
primarily  payable  shall  also  pay  after  the  expiry  of  the  time  which 
had  been  granted  to  them  the  duties  accruing  in  the  following 
years,  as  provided  by  Article  3.  So  far  as  owners  of  patents  upon 
which  the  duty  fixed  as  the  price  of  the  original  patent  are  con- 
cerned, an  account  shall  be  kept  in  their  favour  of  the  expenses 
which  they  have  already  incurred,  and  the  annual  sums  shall  be 
regulated  in  accordance  with  Article  3. 

ROYAL  DECREE  REGULATING  THE  EXECU- 
TION OF  THE  LAW  WITH  REGARD  TO 
PATENTS,   DATED   24th   MAY,  1854. 

Art.  1.  Every  person  wishing  to  take  out  a  patent  for  an  inven- 
tion, importation,  or  improvement,  must  file  an  application  for 
the  purpose  at  the  Registry  of  one  of  the  provincial  governments 
of  the  kingdom  or  at  the  office  of  one  of  the  commissaries  of 
districts  situated  outside  the  principal  town  of  the  province. 
This  application  shall  be  accompanied  in  a  sealed  envelope  by  the 
following : 

(1)  A  description  of  the  article  invented. 

(2)  The  drawings,  models,  or  specimens  which  may  be  necessary 
for  the  purpose  of  understanding  the  specification. 

(3)  A  duplicate  certified  to  be  identical  with  the  specification 
and  drawings  or  designs. 

(4)  A  list  of  the  documents  and  articles  deposited. 

Art.  2.  The  documents  mentioned  in  Article  1  shall  not  be 
accepted  without  production  of  a  receipt  proving  the  payment  of 
a  sum  of  ten  francs,  being  the  first  annual  payment  of  duty.  This 
receipt  shall  be  annexed  to  the  other  documents. 
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Art.  3.  The  application  shall  be  written  out  upon  stamped 
paper.  It  shall  set  forth  the  Christian  and  surnames,  occupation 
and  residence,  either  actual  or  elective,  of  the  inventor,  within  the 
kingdom.  It  shall  give  a  title  or  name  to  the  invention  correctly 
describing  the  article  invented.  Every  application  shall  contain 
not  more  than  one  principal  article  witli  the  details  relating 
thereto^  and  the  pui*poses  for  which  such  invented  articles  are 
patented.  The  application  relating  to  an  article  intended  to  be 
imported  shall  state  the  date  and  the  duration  of  the  original 
patent  and  the  country  in  which  the  same  has  been  granted.  If 
the  applicant  is  not  the  owner  of  the  foreign  patent,  but  his 
assignee,  the  last-named  musfc  prove  his  title  by  means  of 
documents  in  proper  form. 

Art.  4.  The  specification  of  the  patent  must  be  prepared  in  the 
French,  Flemish,  or  Grerman  languages.  Any  description  which 
is  not  prepared  in  French  must  be  accompanied  by  a  translation 
in  that  language  when  the  true  and  first  inventor  is  not  domiciled 
in  Belgium.  The  description  myst  be  written  out  without 
alterations  or  interlineations.  Words  struck  out  as  not  intended 
to  be  read  shall  be  counted  and  proved,  and  the  pages  and 
additions  shall  be  initialled.  The  specification  shall  set  forth  in 
a  fair  and  complete  manner  the  nature  of  the  invention,  and  it 
shall  be  concluded  by  a  precise  statement  of  the  methods  by  which 
the  results  contemplated  are  to  be  attained. 

Art.  5.  The  drawings  or  designs  must  be  traced  in  ink  and 
upon  a  metrical  scale.  They  must  show,  as  far  as  possible,  the 
apparatus  or  machine  to  be  patented  by  means  of  a  plan,  a  section, 
and  an  elevation.  The  different  parts  of  the  drawings  which  relate 
to  particular  parts  of  the  invention  shall  be  coloured  differently  to 
each  other. 

Art.  6.  All  the  documents  must  be  dated  and  signed  by  the 
applicant  or  by  his  agent,  and  such  agent's  authority  duly  legalised 
must  be  annexed  to  the  application. 

Art.  7.  A  minute  of  proceedings  is  to  be  prepared  by  the 
Registrar  of  the  provincial  government  or  by  the  commissary's 
department  proving  the  receipt  of  each  parcel,  with  the  day  and 
hour  when  it  was  received.  The  invention  must  be  described 
therein  in  a  summary'  manner  and  according  to  the  specification 
filed  by  the  applicant.  This  minute  of  proceedings  must  contain 
the  Christian  and  surnames,  occupation,  and  residence  of  the 
applicant  or  of  his  agent ;  it  must  also  set  forth — when  the 
application  relates  to  a  patent  for  importation — the  date  and 
the  duration  of  the  patent  in  the  country  of  its  origin  and  the 
name  of  the  patentee,  and  mention  shall  also  be  made  therein  by 
the  applicant  of  the  payment  of  the  first  annual  sum  payable  for 
duty.  This  minute  of  proceedings  shall  be  signed  by  the  depositor 
and  by  the  person  preparing  it,  and  shall  be  affixed  to  the  cover  of 
the  parcel  containing  the  documents  relating  to  the  application  for 
the  patent.  An  oflice  copy  of  the  minute  of  proceedings  shall  be 
given  without  cost  to  the  depositor. 
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Art.  8.  The  legal  date  of  the  invention  is  to  be  proved  by  the 
said  minute  of  proceedings. 

Art.  9.  The  offices  of  provincial  Registrars  and  those  of  com- 
missaries of  districts  shall  be  open  for  applications  for  patents  on 
every  day  except  Sundays  and  f ^te  days  from  10  a.m.  till  2  p.m. 

Art.  10.  All  the  documents  relating  to  applications  for  patents 
shall  be  forwarded  within  five  days  to  the  Ministry  of  the 
Interior. 

Art.  11.  Upon  the  arrival  of  the  documents, at  the  Ministry 
of  the  Interior  the  applications  shall  be  registered  in  the  order 
of  their  date  in  a  special  register  which  the  public  may  inspect 
on  every  date  except  Sundays  and  fete  days  between  10  a.m. 
and  2  p.m. 

Art.  12.  In  the  event  of  omission  to  register  or  of  irregularity 
in  the  form  of  registration,  applicants  shall  be  requested  to  make 
the  necessary  corrections.  A  note  shall  be  kept  of  the  date  of 
these  corrections  in  the  special  register  mentioned  in  the  preceding 
Article. 

Art.  13.  a  patent  which  has  been  applied  for  in  the  proper 
manner  shall  be  granted  without  delay.  A  certificate  of  the 
Ministry  of  the  Interior  proving  due  compliance  with  the  pre- 
scribed formalities  shall  be  handed  to  the  applicant  and  shall 
constitute  his  patent. 

Art.  14.    A  patent  shall  state  expressly  that  a  concession  is 
granted  without  any  preliminary  examination  of  it  at  the  risk  and  ^^ 
peril  of  the_applifiaptg  ^Eithout  guai^^tee  either  of  its  validi-tyj  of   ^^ 
itsnovelty,  of  itsjvalae^-Or  xxL  the  accuracy  of  the  description,  and 
without  prejudice  to  the  rights  of  third~parties.* 

Art.  15.  The  first  office  copy  of  a  patent  shall  be  delivered  out 
free  of  expense.  Every  future  office  copy  applied  for  by  the 
patentee,  or  his  assignees,  shall  be  paid  for. 

Art.  16.  Descriptions  of  patents  shall  be  published  in  full,  or 
the  substance  of  them,  at  the  instance  of  the  Government,  in  a 
special  appendix  three  months  after  the  granting  of  the  patent. 
When  the  patentee  is  desirous  of  having  his  complete  specification 
or  an  extract  thereof  furnished  by  him  published,  he  must  give 
notice  thereof  to  the  Government  Office  at  least  one  month  before 
the  expiry  of  the  term  fixed  in  the  preceding  paragraph,  and  pay 
such  sum  as  may  be  necessary  for  the  purpose  of  covering  the 
expenses  incident  to  the  publication. 

Art.  17.  After  the  said  period  of  three  months  the  public  shall 
be  allowed  to  inspect  the  specification,  and  copies  may  be  obtained 
upon  payment  of  the  expenses  of  making  the  same. 

Art.  18.  A  patentee  who  desires  to  obtain  an  extension  of  time, 
as  referred  to  in  Article  23  of  the  Law  for  the  purpose  of  working 
a  patented  article,  must  make  his  application  to  the  Ministry  of 
the  Interior  two  months  at  least  before  the  expiry  of  the  time 
fixed  by  the  said  Article. 
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Thiis  application  must  set  forth  sufficient  grounds  and  state 
within  legal  limits  the  time  necessary  for  enabling  the  invention 
to  be  worked. 

Art.  19.  Every  assignment  or  change  of  ownership,  whether 
complete  or  partial,  of  the  patent  must  be  filed  at  the  Ministry  of 
the  Interior.  Notice  of  the  assignment  or  of  any  other  act 
showing  a  change  of  ownership,  must  be  accompanied  by  a  duly 
authenticated  extract  of  the  document  of  assignment  or  document 
creating  the  change  of  ownership. 

Art.  20.  Owners  whose  p>atents  have  neither  expired  nor  been 
annulled  at  the  period  of  the  coming  into  operation  of  the  Law  of 
5th  May,  1864,  may  obtain  a  certificate  to  the  effect  that  their 
rights  are  to  be  governed  by  this  law,  provided  they  make  applica- 
tion before  25th  May,  1855.  Patentees  who  have  not  paid  at  the 
time  when  they  apply  for  the  benefit  of  this  provision  a  sum  equal 
to  the  total  of  the  accrued  annual  duties,  as  provided  by  Article  3 
of  the  Law,  must  make  up  this  payment  and  prove  the  same  by 
a  receipt  to  be  annexed  to  their  application.  In  default  of  their 
complying  with  this  provision,  the  application  shall  be  treated  as 
a  nullity.  A  certificate  showing  that  the  patent  comes  under  the 
provisions  of  the  new  law  shall  be  sent  to  the  person  interested. 

Art.  21.  Grants  of  patents,  deeds  of  assignment,  or  of  change 
of  ownership,  as  well  as  the  declarations  mentioned  in  the  previous 
Article,  are  to  be  published  in  a  special  appendix  relating  to 
patents.  The  same  shall  apply  to  decrees  providing  for  the 
annulment  or  for  the  transfer  of  such  patents  to  the  Government. 

Art.  22.  On  the  expiry  of  patents  the  register  of  the  speci- 
fications and  drawings  shall  be  deposited  at  the  Museum  of 
Industry. 

Art.  23.  The  Minister  of  the  Interior  is  the  proper  person  to 
carry  out  the  terms  of  the  present  decree. 


Note. — All  applications  relating  to  patents  in  Belgium  have 
now  to  be  made  to  the  Ministry  of  Agriculture,  Industry,  and 
Public  Works,  instead  of  to  the  Ministry  of  the  Interior,  as 
stated  above. 
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VOCABULARY  OF  TECHNICAL  PHRASES 

IN 

COMMON  USE  THROUGHOUT  THE  CODES. 


A  forfait — Executory  contract,  the  consideration  for  which  is  a 

fixed  sum. 
A  forfait  et  sans  garantie — Without  recourse  to  me. 
A  terme — For  an  ascertained  period. 
A  litre  gratuit — ^Without  valuable  consideration. 
A  titre  onereux — With  valuable  consideration. 
A  bordage — Collision. 

Acceptation  par  intei*rention — Acceptance  of  a  bill  of  exchange  for 
honour. 

Acte  (Tavoue  a  avoue — A  notice  or  application  served  by  the  avou^ 
of  one  party  upon  the  avoue  of  another.  (Service  of  pro- 
ceedings in  an  action  between  solicitors.) 

Acte  exicutoire  —  Duly  authenticated  documents  and  judgments 
upon  which  execution  issues  and  sale  of  a  debtor's  goods  can 
be  had. 

Acte  extra-judiciare — A  document  served  by  a  huissier  at  the 
instance  of  one  party  upon  another  party  where  no  legal 
proceedings  have  been  taken. 

Acte  notarie — A  deed  or  document  drawn  up  by  a  notary. 

Acte  solennelle — A  deed  or  document  drawn  up  by  a  government 
official  in  accoi*dance  with  the  form  provided  by  a  statute. 

Acte  sous  seings  privis — A  document  under  the  hand  of  the  person 
signing  it  only. 

Actes  authentiques — All  documents  prepared  by  a  notary  which 
can  only  be  set  aside  upon  an  allegation  of  forgery,  and  which 
are  treated  as  though  they  were  judgments  of  a  Court. 

Actes  de  commerce — A  trading  transaction.  See  Articles  2  and  3 
of  the  Law  of  15th  December,  1872,  set  out  in  the  commence- 
ment of  the  translation  of  the  Commercial  Code. 

Acte  de  protestation — Notice  of  protest  to  be  served  at  the  instance 
of  a  drawer  of  a  bill  of  exchange  which  has  been  lost. 

Action  recursoire — ^Action  to  enforce  an  indemnity  or  guarantee. 

Action  resolutoire — Action  for  rescission  of  a  contract. 

Adjudication — A  sale  made  before  a  notary  appointed  by  the 
Court. 
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Agrh  et  appareils — Tackle  and  apparel  of  a  ship. 
Amortiasement — Sinking  fund. 
Annexe — Supplement. 

Antichr^e — A  transfer  by  a  debtor  to  his  creditors  of  real  property, 
with  power  to  collect  the  income  thereof  until  the  debts  in 
respect  of  which  the  agreement  is  made  are  paid  in  full. 

Apports — That  which  is  brought  into  a  common  fund  by  a  person 
who  enters  into  a  partnership,  or  becomes  one  of  the  parties 
interested  in  a  soci^t<$  en  commandite  or  other  kind  of  limited 
legal  partnership. 

Arhitre — An  arbitrator  or  referee  appointed  by  the  Court  for  the 
examination  of  accounts,  documents  and  registers.  See 
Article  29  of  the  Code  of  Procedure. 

A  rniateur — Shipowner. 

Armement — Ship's  equipment. 

Arrite — ^A  decree  or  order  issued  from  a  State  department. 

Arrondissement — A  division  of  a  department. 

Aval — A  security  given  by  a  person  other  than  the  drawer, 
endorser,  or  acceptor  of  a  bill  of  exchange  or  promissory  note, 
either  by  indorsement  or  separate  document. 

Avaries — Averages.  See  Article  99  of  the  Commercial  Code. 
Extraordinary  expenses  incurred  for  the  benefit  of  the  ship 
and  her  cargo,  either  jointly  or  separately,  and  all  damage 
caused  to  the  ship  or  her  cargo  from  the  time  of  her  loading 
and  departure  until  her  return  and  discharge  are  covered 
by  it. 

Avocat — Barrister.  See,  as  to  his  qualifications  and  the  work  he 
undertakes,  pp.  7  and  8  of  the  Commentary. 

Avocat  giMral  —  A  public  official  representing  the  Ministere 
Public  and  who  is  attached  to  the  Cour  de  Cassation. 

Avoui — Solicitor.  See  p.  8  of  the  Commentary.  He  is  appointed 
by  the  Grovernment ;  must  be  employed  ;  his  fees  are  fixed 
by  law,  and  are  recoverable  against  the  adverse  party  in  the 
litigation. 

An  marc  It  franc — By  way  of  dividend  or  at  so  much  in  the 
pound. 

All  porteur — To  bearer. 

Ayarit  cause — Assigns  or  transferees  of  choses  in  action. 

Banqueroute  frauduleme — A  bankrupt  who  has  committed  any 
offences  dealt  with  by  Article  577  of  the  Commercial  Code 
and  who  thereby  has  become  liable  to  imprisonment. 

Banqueroute  simple — A  person  whose  affairs  have  passed  into  a 
state  of  insolvency  and  who  has  been  guilty  of  improper  acts 
as  defined  by  Article  573  of  the  Commercial  Code,  which  have 
conduced  to  or  brought  about  his  bankruptcy. 
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Befiffice  de  discussion — The  right  of  a  guarantor  to  have  the 
remedies  against  the  principal  debtor  exhausted  before  being 
called  upon. 

Benefice  de  division — The  right  of  a  joint  guarantor  to  recover 
against  those  bound  with  him  their  proportion  of  a  sum  pay* 
able  under  the  guarantee.  « 

Billet  a  ordre — Promissory  note. 

Bordereau — A  list  or  note  of  transactions  entered  into  by  a  stock 

or  other  broker  on  behalf  of  clients.     In  several  other  places 

of  the  Commercial  Code  this  expression  is  also  used  with 

reference  to  a  list  of  documents. 
Bordereau  de  collocation — Detailed  particulars  of  different  classes  of 

creditors,  showing  how  they  are  entitled  to  rank  against  the 

proceeds  of  sale  of  real  estate. 

Bourse  de  commerce — A  commercial  exchange  as  defined  by  Article  61 

of  the  Commercial  Code. 
Brevet  d^ importation — A  patent  entitling  the  holder  to  introduce 

into    Belgium   a  patented   article   which   has   already   been 

manufactured  and  used  in  a  foreign  country. 
Brevet  de  perfectionnement — ^A  patent  for  an  improvement  in  an 

existing  patented  invention. 
Brevet  sans  garantie  du  gouvernement — Words  which   have  to  be 

added  to  the  description  of  every  patent  to  show  that  the 

authorities  granting  it  guarantee  neither  the  novelty  nor  the 

utility  of  the  invention. 

Bureau  des  hypotheques — Office  for  the  registration  of  mortgages 
and  other  charges  on  property. 


Cahier  des  charges — Particulars  and  conditions  of  sale.  This  is 
the  nearest  equivalent  in  documents  known  to  English 
practitioners  which  can  be  given  as  a  translation  of  this 
expression,  but  the  document  in  Belgium  covers  a  rather  more 
extended  area  than  this,  in  that  it  forms  part  of  the  title  of  a 
purchaser  of  real  property  which  has  been  submitted  to 
auction  either  through  the  intermediary  of  a  judge  or  of  a 
notary  public  appointed  for  the  purpose.  As  to  this,  see 
Articles  49  and  50  of  the  Law  of  August  15th,  1864,  at 
pp.  317  and  318  hereof. 

Caisse  de  depdts  et  consignations — The  public  treasury  or  place  of 
deposit  established  for  taking  charge  of  moneys  which  have 
to  be  deposited  in  court  pending  legal  proceedings.  This 
is  a  department  similar  to  that  of  the  Paymaster-General's 
Department  attached  to  the  Chancery  Division  of  the  High 
Court  of  Justice  in  England. 

Canton — ^A  division  for  administrative  purposes  of  a  department. 

Camet  a  souche—A  book  with  perforated  leaves  giving  slip  and 
counterfoil. 
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Caution — Security  for  costs  or  as  a  condition  for  the  provisional 
execution  of  judgments  in  the  case  of  second  auctions  and  in 
matters  relating  to  insolvency  and  for  provisional  release  in 
cases  of  imprisonment  for  debt. 

Cantioniiement — A  sum  of  money  to  be  deposited  by  certain  Grovern- 
mettt  officials  before  taking  up  their  duties.  This  also  applies 
to  other  deposits  to  be  made  by  parties  liable  to  give  security. 

Certificat  de  coutume — Certificates  or  statements  by  a  foreign 
practitioner  in  law  certifying  as  to  what  the  law  of  his  country 
is  under  particular  circumstances.  These  are  accepted  in 
Belgium  as  proof  of  the  foreign  law  in  lieu  of  evidence  being 
given  viva  voce  by  an  advocate  before  the  court  in  the  particular 
action  in  which  the  question  arises. 

Cession  de  biens — Assignments  made  for  the  benefit  of  creditors  by 
a  person  who  is  not  a  trader.     See  Cessio  bonorum. 

Chef  lieu  d arrondiH»ement — Chief  town  of  the  an^ondissement  and 
the  seat  of  a  sous-prefecture. 

Chef  lieu  de  depnrtnient — Chief  town  of  the  department  and  seat  of 
the  prefecture. 

Code  Civile — The  code  dealing  with  the  general  civil  law  ruling  in 
Belgium  as  distinct  from  the  law  to  be  found  in  the  commercial, 
criminal,  procedure,  and  other  codes  and  laws  which,  taken 
together,  make  up  the  whole  of  the  law  ruling  in  Belgium. 

Colon — A  tenant  cultivating  land. 

Commandemeni — ^A  writ  which  must  be  served  by  a  bailiff  or 
huissier,  and  which  is  issued  pursuant  to  a  judgment  or  under 
a  notarial  deed. 

Commanditaire — A  partner  or  shareholder  in  a  societe  en  comman- 
dite whose  liability  is  limited  to  the  amount  which  he  agrees 
to  subscribe  to  the  adventure.  As  to  his  position  and  liability 
see  Articles  21 — 23  of  the  Commercial  Code. 

Commandite — A  managing  partner  or  shareholder  in  a  soci^te  en 
commandite'.  See  Articles  18 — 25  and  Articles  74 — 84  of  the 
Commercial  Code. 

Commandite  par  actions  {Societe  en) — A  sleeping  partnership  where 
the  interests  of  the  partners  are  represented  by  shares. 

Commissaire — An  officer  of  a  limited  liability  company  (societe 
anonyme),  or  a  co-operative  society,  who  acts  both  as  an 
auditor  and  a  trustee  for  the  shareholders  in  the  company. 
As  to  his  rights  and  duties,  see  Article  54 — 58  of  the  Com- 
mercial Code. 

Commissaire  maritime — ^Maritime  prefect. 

Commissaire  priseur — Auctioneer. 

Commission  rogatoire — A  commission  to  examine  witnesses  abroad 
or  away  from  the  place  where  the  action  is  heard  or  inquiry 
hold. 
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Communaute  de  bietis — Property  brought  into  a  common  fund  by  a 
marriage  contract  entered  into  by  parties  intending  to  marry. 

Commune — A  parish  or  administrative  district  under  the  jurisdic- 
tion of  a  maire. 

Communication — Production  of  documents  to  an  adverse  party  in  a 
litigation. 

Comparution — Appearance  to  legal  process. 

Compulsoire — An  order  giving  leave  to  inspect  public  records. 

Concordat — Composition  obtained  by  an  insolvent  person  from  his 
creditors  in  pursuance  either  of  Articles  509  to  519  of  the 
Commercial  Code  or  of  the  Law  of  29th  June,  1887. 

Concun'ence  ddoi/ale — Fraudulent  competition  between  traders. 
This  does  not  form  a  beading  or  subject  separately  provided 
for  by  any  of  the  Codes,  but  the  power  to  punish  for  it  will 
be  found  in  Articles  1382  et  seq.,  of  the  Civil  Code.  It 
applies  in  cases  of  breach  of  trade  mark,  infringements  of 
patents,  and  fraudulent  use  of  a  trading  name. 

Concussion — ^An  amount  extracted  by  or  paid  to  a  public  official  in 
excess  of  the  amount  which  he  is  entitled  to  receive. 

Conseil  de  famille — A  committee  of  the  nearest  relations  or  most 
intimate  friends  of  a  minor  or  person  under  disability,  called 
together  under  the  direction  of  the  juge  de  paix  for  the  pur- 
pose of  deciding  as  to  the  management  of  the  estate  or  affairs 
of  such  person.  It  is  necessary  for  this  conmiittee  to  be 
consulted  by  guardians  in  the  course  of  their  administration 
before  they  can  do  certain  acts. 

Conseil  judiciaire — A  committee  appointed  by  a  judge  to  look 
after  and  control  the  estate  of  a  prodigal. 

Conseil  municipale — A  parish  council  having  jurisdiction  in  each 
commune  or  parish. 

Conseils  de  prudhommes  —  A  tribunal  having  jurisdiction  over 
questions  arising  between  masters  and  servants.  See  Law  of 
31st  July,  1889,  and  p.  2  hereof. 

Contraint  2>ar  coi-ps — Imprisonment  for  debt. 

Contrat  a  la  grosse — Bottomry  bond. 

Copermutant — One  of  the  parties  to  an  exchange. 

Cdter — To  number  or  otherwise  distinguish  a  document  or  a  page 
in  a  book. 

Cours  de  change — Bate  of  exchange. 

Courtiers — Brokers,  other  than  stockbrokers  (who  are  called  "  agents 
de  change  ").  The  expression  is  generally  used  in  regard  to 
shipbrokers,  who  are  called  *'  courtiers  maritimes." 

Criance  chirographaire — Debt  secured  by  a  covenant  in  a  duly 
authenticated  document. 
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Debiteur  forain — A  debtor  residing  oatside  the  district  where  the 
creditor  resides. 

DSchiance — Forfeiture. 

Declaration  de  commande — A  statement  of  names  and  descriptions 
of  persons  for  whom  property  is  purchased  at  an  auction  by 
an  agent. 

DecrH — Decree  ;  order. 

D^firer — To  denounce  ;  to  call  in  question  ;  to  impeach. 

Degradation — Waste  upon  real  property. 

Delaissement — Abandonment  of  a  ship  or  her  cargo  by  the  assiured 
to  the  assurers.  See  Articles  199  to  227  of  the  Commercial 
Code,  and  pp.  151  to  153  and  494  to  497  hereof. 

Demande  en  collocation — Claim  to  have  a  debt  admitted  to  proof 
either  in  insolvency  proceedings  or  in  cases  in  which  property 
of  a  debtor  has  been  sold  and  there  is  a  sum  of  money  ready 
for  distribution  amongst  creditors  whose  debts  have  been 
entered  in  the  registre  d'hypoth^ques. 

Deniande  en  distraction — An  application  to  strike  out  the  names  of 
parties  in  a  suit. 

Detnander  acte — To  apply  for  a  judicial  certificate  of  a  fact  or 
proceeding  having  happened  or  been  taken. 

Deniera  (de  rente) — Proceeds  of  sale  of  real  or  personal  property, 
the  sale  having  taken  place  under  a  judicial  order. 

Disarmement — Dismantling  or  laying  up  of  a  ship. 

Destinataire — Consignee  of  goods. 

D' office — It  is  said  that  a  Judge  does  an  act  "  d'office  "  when  he, 
of  his  own  motion,  directs  something  to  be  done  which  has 
not  been  applied  for  by  either  of  the  parties  appearing  before 
him. 

Dornaine  public — Property  belonging  to  the  State. 

Domicile  ilu — Address  for  service  of  documents. 

Do m  mages  interets — Damages  awarded  in  an  action. 

Donateur — Donor  or  person  making  a  gift. 

Donner  acte — To  put  on  record. 

Dont  acte — Concerning  which  this  instrument  is  made. 

Droits  d!a7itichrhe — The  right  to  receive  rents  and  profits  of  real 

estate. 
Droits  de  condamnation — Ad  valorem  fees  payable  on  judgments. 
Droits  (Venr^gistrement — Registration  fees. 
Droits  (Fej-ecution — The  right   which  a  stockbroker   has   to    sell 

securities  which  he  has  purchased  on  behalf  of  a  client. 
Droits  d'hypotheque — Stamp  duties   payable  upon  a  mortgage  or 

charge. 
Da  chef — On  behalf  of. 
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EcJi^nce — ^Maturity  or  becoming  due  of  a  bill  of  exchange  or 
promissory  note. 

Echonement — The  grounding  of  a  ship  ;  the  running  of  a  ship  on 
the  rocks. 

Echouement  avec  hrU — Running  on  the  rocks  with  violence. 

EcroH — The  entry  in  a  gaoler's  or  prison  keeper's  books  showing 
particulars  relating  to  each  person  received  into  the  prison 
by  him. 

Emploi — Equitable  conversion  when  real  property  which  formed 
part  of  the  dowry  of  a  married  woman  is  sold,  the  proceeds  of 
the  sale  being  taken  to  retain  the  same  character  as  the 
property  which  it  represents.  The  purchaser  must  see  that 
the  proceeds  are  so  re-invested,  and  his  purchase  does  not 
become  complete  until  this  has  been  done. 

EncJUres — Auction  sale  ;  or  the  bids  made  at  an  auction  sale. 

Enregistrement — ^An  entry  made  in  a  register  kept  for  the  purpose 
of  "  actes  authentiques "  which  give  a  right  of  execution 
against  property  without  the  necessity  for  a  judgment  upon 
them  being  obtained  as  a  preliminary  to  that  course  being 
followed. 

Entiriner — To  ratify  a  judicial  act. 

Equipage — Ship's  crew. 

Escroquerie —  Swindling. 

'  Ester  en  justice — To  institute  proceedings  at  law. 

ExcusahiliU — A  state  of  circumstances  to  be  found  in  regard  to 
the  falling  into  insolvency  of  a  trader  which  will  enable  him 
to  escape  some  of  the  effects  of  his  insolvency.  As  to  this^ 
see  Articles  586  to  592  of  the  Commercial  Code. 

Exicutioji — The  sale  of  a  debtor's  goods  taken  in  execution  either 
under  a  judgment  or  by  virtue  of  an  acte  authentique. 

Execution  rielle — Execution  against  real  property  ;  writ  of  elegit. 

Expedition — A  certified  copy  of  a  judgment  or  other  legal  docu- 
ment. 

Expert — A  person  appointed  by  the  Court  to  advise  it  with  regard 
to  matters  arising  in  litigation — for  instance,  as  to  the  validity 
of  a  patent  or  the  value  or  genuineness  of  a  work  of  art. 

Exploit  d^adjournement — Writ  of  summons. 


Faillite — Insolvency  or,  according  to  English  ideas,  bankruptcy, 
but  the  latter  expression  must  not  be  confused  with  the 
French  word  ""  Banqueroute." 
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Folle  enchere — The  price  at  which  a  property  was  sold  at  auction 
to  a  bidder  who  failed  to  complete  his  purchase. 

Force  majeure — This  term  is  used  almost  as  much  in  English  as  in 
French,  and  the  meaning  generally  given  to  it  in  the  Belgian 
Codes  is  that  there  are  circumstances  of  constraint  which 
take  away  from  the  individual  his  volition,  such  as  a  state  of 
war,  epidemics,  or  strikes  of  workmen. 

Forclusioti — The  barring  of  a  legal  right  by  lapse  of  time. 

Gahare — Lighter,  or  dumb  barge. 

Gage — A  pledge  or  deposit  of  goods  to  secure  payment  of  money. 

Garde  champHre — Rural  watchman,  who,  in  cases  where  a  judicial 
sale  of  real  property  has  been  ordered,  is  by  the  Code  directed 
to  be  employed  as  a  man  in  possession  of  such  property  after 
the  same  has  been  seized  under  execution  and  until  sale. 

Qreffe — The  registry  of  a  Court  or  of  a  juge  de  paix. 

Greffier — Registrar  of  such  Court  or  juge  de  paix. 

Grosse — The  engrossment  or  fair  copy  of  a  document. 


Heritiers — ^Personal  representatives  or  heirs  of  a  deceased  person 
who  are  entitled  to  come  in  and  share  in  the  distribution  of 
his  estate. 

Homologation — The  ratification  or  adoption  by  the  Court  of  an 
act  done  by  an  individual — ^for  instance,  the  adoption  of  an 
agreement  in  composition  proceedings  by  the  Commercial 
Court. 

Huissier — Bailiff  ;  process  server,  or  sheriff's  officer,  or,  in  matters 
relating  to  the  maritime  jurisdiction  of  the  Commercial 
Court,  marshal. 

Hypotheque — A  mortgage  which  may  either  be  "  conventionelle  '* 
or  entered  into  by  an  act  of  the  parties,  or  may  arise  under  a 
judgment  at  law. 


hiscriptioyi — The  record  or  entry  in  a  register  of  a  debt,  lien,  or 
charge,  to  rank  against  particular  property  either  real  or 
personal. 

Interdiction  —  An  order  made  against  a  person  nan  compos 
tnentis  preventing  him  from  having  control  over  his  own 
affairs. 

Iteratif  commands me?U — Reiteration  of  an  order  to  satisfy  a  judg- 
ment. 

IntimA — The  respondent  to  an  application  or  summons. 
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Inventaire — Inventory  :  an  expression  frequently  used  in  the  Codes 
in  regard  to  traders,  insolvents,  and  personal  representatives 
of  deceased  persons,  who  are  liable  to  prepare  inventories 
showing  the  assets  of  themselves  or  those  whom  they  repre- 
sent. 

Jauger — To  measure  a  ship  or  to  gauge  liquids  or  solids. 

Journal  officiel — A  newspaper  in  which  official  announcements  have 
to  be  made.     In  Belgium  this  is  the  ^*  Moniteur  Beige." 

Juge  commissalre — Judge  appointed  by  the  full  Court  to  deal  with 
a  particular  matter  which  comes  before  the  administrative 
side  of  the  Court ;  as,  for  instance,  a  judge  appointed  to  deal 
with  a  particular  insolvency  or  composition  proceedings. 

Juge  de  jmIx — Justice  of  the  peace,  or  police  magistrate. 

Juge  (Thistructlon — Magistrate  charged  with  the  duty  of  investi- 
gating facts  relating  to  a  criminal  charge. 
■  Jugemerit  cojttradictoire — A  judgment  given  in  an  action  or  suit 
where  both  parties  have  been  heard. 

Jugement  d homologation — A  judgment  or  order  of  the  Court  con- 
firming a  composition  agreement  in  insolvency  proceedings. 

Jugement  e^ecutoire  p(ir  provision — Judgment  upon  which  execution 
is  allowed  to  be  issued  although  it  may  be  subject  to  appeal 
or  opposition. 

Jugement  interlocutoire — Interlocutory  judgment. 

Jugement  par  defaut — A  judgment  in  default  of  appearance  of  the 
party  summoned. 

Lettre  de  mer — Navigation  certificate  or  document  authorising  the 
captain  of  a  Belgian  ship  to  proceed  to  sea.  See  Law  of 
September  20th,  1903,  pp.  502—504,  516,  hereof. 

Lettre  de  voiture — Carriage  note,  or  way  bill. 

LihelU — In  proper  form. 

Limitrophe — Adjoining. 

Liquidateurs  judiciares — Official  assignees  or  liquidators  from 
amongst  whom  the  Court,  on  the  debtor's  affairs  passing  into 
insolvency,  chooses  a  trustee  or  curator.  See  Articles  455  et 
seq.y  and  pp.  511,  512  hereof. 

Liquidation — Distribution  or  partition  in  cases  of  separation  of 
goods  as  between  husband  and  wife. 

Maiidevee — Stay  of  execution. 

Mairie — The  office  of  the  maire  of  each  commune  where  marriages 
can  be  solemnised  and  births  and  deaths  registered ;  also 
whore  a  list  of  voters  for  parliamentary  and  municipal 
elections  is  kept. 
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Mandataire — An  agent  appointed  to  do  a  certain  act ;  an  attorney 
or  proxy. 

Marriage  e?t  communauU — ^A  marriage  under  which  the  parties 
have  decided  that  their  respective  estates  shall  be  governed 
by  the  rule  known  as  "  communaut^  de  biens,"  or  community 
of  goods. 

Masse — The  estate  of  a  bankrupt  or  person  whose  affairs  have 
passed  into  insolvency. 

Matrice  du  rdle  de  la  contribution  foncihre — Entry  relating  to  a 
particular  property  on  the  rate  book. 

Mineur  emancipe — A  young  man  who,  although  he  has  not  arrived 
at  the  age  fixed  by  law  as  that  of  majority,  has  yet  been 
permitted  to  enter  into  transactions  which  he  would  other- 
wise have  been  incapable  of  entering  into  ;  for  instance,  a 
minor  who  has  obtained  an  order  for  liberty  to  enter  into 
trade. 

Minister e  Public  —  Name  given  to  the  legal  officers  known  as 
"procureurs  generaux"  and  "avocats  generaux,"  who  are 
the  representatives  of  a  public  department,  the  duty  of  which 
is  to  watch  legal  proceedings  affecting  the  interests  of  the 
g^ate^  of  infants,  and  of  parties  under  disability.  The  duties 
of  these  officials  are  somewhat  similar  to  those  of  the 
Attorney-General  in  England.     See  p.  5  hereof. 

Mis  <i  prix — ^Resen^e  price. 

Myriametre — 10,000  metres,  or  6*2138  English  miles. 

Nantissement — Security  for  a  debt. 

Nolis — Freight  or  sum  paid  for  the  hire  of  a  ship. 

Nolissement — The  term  used  for  freight  in  the  Mediterranean. 

Notaire — Conveyancing  lawyer.  See  as  to  his  duties  and  official 
position  as  necessary  to  be  employed  in  the  making  of  wills 
and  preparation  of  other  documents,  pp.  10,  11,  hereof. 

Obligations — ^Debentures  issued  by  a  "  Soci^t^  anonyme." 

Octroi — Taxes  or  dues  payable  on  produce  entering  a  town. 

Opposition — Motion  to  set  aside  a  judgment  by  default,  or  to 
re-open  a  matter  which  has  already  been  dealt  with  by  a 
judicial  decree.  It  is  also  sometimes  used  in  the  same  sense 
in  which  in  England  the  word  **  injunction  "  is  used. 

Oyants — Parties  cited  to  appear  in  a  suit. 

Pacotille — Goods  which  are  taken  on  board  a  ship  by  the  captain 
or  members  of  the  crew  without  paying  freight  for  them. 

Papier  timbre — Stamped  paper  upon  which  documents  intended  to 
be  registered  must  be  written. 
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Parafer — To  initial. 

Pareatis — Direction  to  an  official  of  a  foreign  district  to  do 
certain  acts  for  and  on  behalf  of  a  Court  issuing  the  order. 

Par  procuration — By  power  of  attorney,  by  proxy. 

Parquet  du  tribunal — Offices  reserved  in  the  Law  Courts  for  the 
members  of  the  Minist^re  Public. 

Partie  civile — A  person  who  intervenes  in  a  criminal  proceeding 
for  the  purpose  of  claiming  damages  against  the  person 
prosecuted. 

Partir  sur  leste — To  sail  in  ballast,  or  light. 

Passer  outre — To  proceed  without  regard  to,  or  to  ignore. 

Passer  un  acts — To  enter  into  a  deed. 

Percevoir — To  hand  over  in  accordance  with  a  judgment. 

Peremption — Abatement  of  proceedings  by  lapse  of  time. 

Petitoire — A  claim  of  title  to  property. 

Pieces  justificatives — Vouchers  of  an  account. 

Porter  en  taxe — To  allow  on  taxation. 

Possessoire — An  action  or  claim  for  possession  as  distinct  from  a 
claim  to  a  right  of  property  in  real  estate. 

Pour  acquis — Words  generally  introduced  into  receipts,  and  used 
in  the  same  sense  as  the  word  ^^  Received  "  in  English  trans* 
actions  of  the  kind. 

Poursuivant — Claimant  or  plaintiff. 

Prescription — The  period  fixed  by  the  law  after  which  no  action 
shall  be  brought,  equivalent  to  the  time  fixed  by  the  Statutes 
for  the  limitations  of  actions  in  England. 

Privilege — Used  in  the  sense  of  security,  !.«.,  if  a  debt  is  secured 
"  par  privilege,"  it  is  a  debt  charged  upon  a  certain  property 
and  taking  priority  qua  that  property  over  other  debts  due 
from  the  person  giving  the  charge. 

Procedure  sommaire — Summary  procedure.  * 

^  Proces-verbal — A  minute  of  proceedings  or  report  drawn  up  and 
signed  by  a  magistrate  or  other  person  in  an  official  position 
with  regard  to  facts  and  circumstances  coming  before  them, 
and  arising  in  the  course  of  the  performance  of  their  duties. 
The  expression  is  also  used  in  many  other  circumstances, 
notably  in  the  case  of  a  captain  of  a  ship  who,  as  will  be  seen 
in  that  portion  of  the  Coomiercial  Code  which  deals  with 
owners  of  vessels,  is  directed  under  certain  circumstances  to 
prepare  a  minute  of  proceedings  in  relation  to  jettison  of 
goods  and  other  matters. 
"  Procureur  General — Attorney-General. 
•^Procureur  Royal — District  Attorney. 

Quintal — A  measurement  used  in  connection  with  ships  and  about 
equal  to  an  English  cwt. 
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Radiation  d inscriptioji  liypoOUcaire — Striking    a   charge    off    the 

register. 
RecSpiasi  de  cotisation — A  receipt  for  a  subscription  to  any  kind 

of  society,  insurance  or  otherwise. 
Rechange — ^Re-exchange. 
Recommendation  —  A  detainer   lodged  with    the   prison   officials 

against  a  person  already  in  custody. 
Recora — ^Bailiff's  assistants  who  go  with  him  to  make  an  arrest. 
Referi  —  Judicial   Referee    or   Judge   appointed    to    deal  with 

specific  acts  of  procedure  in  the  course  of  an  action. 
Rigime  dotale — A  system  whereby  the  wife  brings  in  a  dowrj'  or 

marriage   portion,   the    management   whereof   only   becomes 

vested  in  the  husband.     See  pp.  66 — 60  hereof. 
Rigiatre  de  hord — Ship's  log. 

R^giatre  d'hi/potheque — ^Registers  of  mortgages  or  liens. 
R^habilitatio7i — Discharge  granted  to  a  debtor  whose  affairs  have 

been  in  a  state   of  insolvency   after  he  has   duly   paid   the 

whole  of  his  debts,  principal,  interest,  and  costs,  as  to  which 

see  pp.  199,  648  and  549  hereof. 
Reliquat — Balance  found  due  on  an  account  taken  by  a  judicial 

officer. 
Rentea — Government  securities. 

R^pHer — To  recover  back  or  have  recourse  over  in  respect  of. 
Requfte — ^Application    in    writing   for  leave   to   enforce    a  legal 

remedy  ;  notice  of  motion  or  petition. 
Retraite  d^ime  lettre  de  change — Retirement  of  a  bill  of  exchange. 
Revendication — Stoppage  in  tranaitu, 

Riatoume — The  cancellation  of  an  insurance  policy  or  contract. 
Role  d' equipage — Muster  roll  relating  to  the  crew  of  a  vessel. 
Rdle,   tour  de — ^Position   in   the   Court's  list   of  actions  awaiting 

triaU 


Saisi — Execution  debtor. 

Saisie  arret — Garnishee  proceedings. 

Saiaie  hrandon — Execution  against  growing  crops. 

Saaie  execution — Execution  under  a  judgment. 

Saiaie  revendication — Seizure  of  goods  removed  from  the  debtor's 

premises. 
Saiaie  gagerie — Distraint  for  rent. 
Saiaiaaant — Execution  creditor. 
Sauf  conduit — Immunity  from  arrest  of  persons  who  are  charged 

with  an  offence  and  for  whose  arrest  a  warrant  has  been 

issued. 
Seing — Signature  to  a  deed  or  document. 
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Separation  de  hiem — Provisions  in  a  marriage  contract  whereby 
wedded  parties  have  agreed  that  each  shall  retain  his  and 
her  own  property  without  either  being  affected  by  any  rights 
of  the  other. 

Separation  de  corps — A  decree  of  judicial  separation  a  mensa  et 
tkoro. 

Signification — Service  of  a  document  by  a  huissier. 

Society  anonyme — Limited  liability  company. 

SocieU  en  comniatidite — A  partnership  in  which  several  persons 
are  interested,  some  of  whom  bring  in  capital  to  the  extent 
of  which  only  they  are  liable  if  they  do  not  interfere  in 
the  management,  in  which  case  they  are  called  ^^  commandi- 
taires  "  ;  and  where  others  do  interfere  in  <  the  management  and 
are  liable  jointly  and  severally  for  the  whole  of  the  obligations 
to  the  partnership,  and  who  are  called  ^^  commandite s.^' 

Societe  en  nom  collectif — A  company  carrying  on  business  in  a 
trading  name. 

Solidariti — Joint  and  several  liability. 

Sommation — A   demand   served   by  a   bailiff  (huissier)  requiring 

some  act  to  be  done  or  refrained  from. 
Sous  seing  priv^e — A  document  executed  without  the  intervention 

of  a  notary. 
Statute  or  Statute  Sociaux — Articles  of  Association  of  a  Soci^t-^ 

Anonyme. 
StelUonataire — ^A    person   who    fraudulently  sells    or    mortgages 

property  of  which  he  knows  himself  not  to  be  the  owner. 
Subrogation — Substitution  {ex,  gr.,  of    one  person   interested  for 

another  in  an   action   as   the   party  having  carriage  of   the 

proceedings). 
Surenchire — A   bid  upon  a   bid  at   an  auction  sale  whereby  the 

person  making  the  better  bid  (which  must  be  one-sixth  in 

excess  of  the  last  bid)  can  secure  that  the  property  shall  be 

again  offered  for  sale. 
Surestaries — Lay-days  or  customary  days  of  delay  allowed  in  the 

unloading  of  a  ship. 
Sursis — A  stay  of  proceedings  against  a  debtor  unable  to  pay  hia 

debts  as  they  fall  due.     See  as  to  this  under  ^*  Insolvency," 

pp.  200  and  201,  and  549  to  554  hereof. 
Syndic — The  name  given   in   France   to   an   OfiGicial   Trustee   or 

Receiver  appointed  under  insolvency  proceedings. 
Syndic  provisoire — Interim  Receiver. 

Tenants  et  aboutissants — Boundaries  and  abuttals. 

^Titre — Literally  a  *'  title,"  but  generally  used  to  denote  a  docu- 
ment of  title  such  as  a  share  certificate  or  scrip— sometimes 
a  deed,  conveying  real  property. 
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TUre  auiherUique  or  ex^cutoire — A  deed  entered   into  before  and 

registered  by  a  notary  which  carries  with  it  a  right  to  levy 

execution  without  bringing  an  action,  but  after  having  obtained 

the  Court's  leave. 
Titulaire — The    person    in    whose    name  a  share    in    a    sod^t^ 

anonyme  stands. 
Transcription — Entry  in  the  register  (r^gistre  d'hypoth^quea)  of 

a  deed  conveying  real  estate. 
-  Tribunal  Civil — A  Court  of  First  Instance  having  jurisdiction  in 

civil  actions  other  than  those  between  traders. 
Tribunal    de    Commerce  —  Commercial    Court    having    exclusive 

jurisdiction  in  disputes  between  traders,  in  shipping  matters, 

and  in  insolvencies. 


Vacations — Solicitor's  and  notary's  charges,  time  employed  in 
doing  work  in  connection  with  an  action  or  suit ;  also  times 
during  which  the  Courts  cease  from  sitting  owing  to  the 
officials  being  on  holiday. 

Vaille  ou  non  vaille — Expression  used  in  policies  of  insurance  to 
show  that  the  quantity  of  goods  insured  is  "  more  or  less." 

Visa — Countersignature  authenticating  a  document. 

Vote  de  fait — Act  of  violence. 
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A. 

ABANDONMENT, 

assored's  right  of,  ander  policy  of  marine  insurance,  151,  494. 

when  ma^  be  exercised,  151, 494. 
most  be  entire  and  unconditional,  151,  494. 

assnrer*8  right  to  call  upon  assured  to  exercise  or  give  up,  151,  495. 
payment  of  policy  money  after,  152,  497. 
notice  of,  must  be  given  within  six  mouths,  152,  495. 
of  unsea worthy  yessel,  where  allowed,  153,  497. 
„  Toyage,  right  of  crew  to  wages  in  the  event  of,  160,  474. 

ABATEMENT  OF  PROCEEDINGS 

for  non-appointment  of  solicitor  after  three  years,  265. 

to  be  applied  for  on  notice,  265. 

does  not  extinguish  action  but  only  procedure  steps,  265. 

ABSENT  PERSONS, 

taking  possession  of  goods  belonging  to,  370. 

ACCOUNTS, 

guardians,  actions  relating  to,  where  to  be  brought,  283. 
appeals  in  regard  to,  how  dealt  with,  283. 
classification  order  in  action  relative  to,  284. 
expenses  allowed  to  accounting  party  on  taking,  284. 
to  be  carried  in  and  vouched  by  accounting  party  personally,  284. 
execution  may  be  levied  for  balance  found  due  on,  by  leave,  284. 
receipts  as  vouchers  exempt  from  registration,  285. 
attendance  before  judge  to  vouch,  285. 

ADDING  PARTIES, 
judges  as,  280. 

where  unsuccessful  fine  of  800  francs  and  damages  payable,  281. 

AGENCY, 

how  brought  into  existence,  106. 

kinds  of,  106. 

rights  and  liabilities  of  principal  and  agent,  106,  410. 

ratification  by  principal  of  agent's  a^ts,  109. 

lien  of  commission  agent  for  advances,  etc.,  108,  409. 

AGENT  DE  CHANGE.    See  Commercial  Agent. 

APPEAL,  COURTS  OF, 

appeals  to,  must  be  brought  within  three  months,  271. 
foreigners,  three  months  runs  from  service  of  judgment,  271. 
time  extended  in  certain  cases,  271. 

„   enU&rged  on  death  of  party,  271. 
forged  document,  in  case  of,  272. 
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APPEAL.  COURTS  OF^continued. 

execution  stayed  daring  eight  days  pending  appeal  to,  272. 

in  cases  of  final  jarisdiction,  272. 

want  of  jurisdiction,  in  cases  of,  273. 

notice  of  appeal  to,  acts  as  stay  of  execution,  273. 

appellant  to  give  notice  of  grounds  of  appeal,  273. 

api)eals  to,  in  summary  matters,  273. 

new  cause  of  action,  no  jurisdiction  to  try,  274. 

third  persons  cannot  Intervene  in,  unless  they  had  same  light  in 

inferior  Court,  274. 
Judges,  majority  of,  to  g^ve  binding  judgment,  274. 
appellant  unsuccessful  liable  to  pay  fine,  275. 
interlocutory  judgment,  appeal  to,  from,  275. 
compositions,  against  order  ratifying,  531. 
Commercial  Courts  from,  to,  557. 

ARBITRATION, 

award,  appeal  from,  4,  93,  396. 
where  allowed,  4,  92,  394. 

„    forbidden,  4,  92,  394. 
duration  of,  92.  395. 
comes  to  an  end,  when,  92,  395. 
gprounds  for  setting  aside  award,  94,  397. 
Court  of  Cassation,  appeal  to,  where,  94,  397. 
procedure  on,  92.  394. 
award  in,  how  to  be  signed,  93. 

,,    .     „        „      enforced,  93, 396, 
appointment  of  umpire  in.  93,  395. 
opposition  to  award  in,  where  allowed,  93,  396. 
commercial  matters,  accounts  arising  in,  may  be  referred  to,  2G9. 

"AVAL," 

meaning  of  phrase  as  relating  to  bill  of  exchange,  117,  424. 
liability  of  person  giving  an,  117, 424. 

AVERAGE, 

definition  of,  165,  482. 
general  and  particular,  meaning  of,  165,  482. 
what  subjects  liable  to,  166,  482. 
contribution  of  ship  to,  166,  483. 

AVOCAT  (BARRISTER), 
employment,  7,  8. 
functions,  7. 
remuneration,  7,  8. 
qualifications,  8. 
control  over,  7. 

AVOUE  (SOLICITOR), 
appointment,  8,  15,  219. 
duties,  9. 
remuneration,  8. 

defence  to  be  prepared  by  in  fifteen  days,  219. 
right  of  audience,  9. 

„  summary  cases  in,  10. 
abatement  of  proceedings  for  not  appointing,  20.">. 
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B 

BALANCE  SHEET  ^ 

of  company  to  be  prepared  annaally,  136. 

BANKRUPTCY, 

nemi -criminal  in  its  resultflf  179. 
different  kinds  of,  179,  544. 
ordinary  and  fraadnlent,  179,  544. 
panishment  for,  198,  546. 
See  Insolvency  and  Composition. 

BILLS  OF  EXCHANGE, 
contents  of,  ]14,  419. 

signed  by  infante  void  unless  they  are  authorised  traders,  114,  420. 
payment  of  where  provision  insufficient,  1 14,  420. 
liability  of  drawers  and  endorsers  of,  115,  420. 
trading  creditor's  right  to  draw  upon  his  debtor,  115,  420. 
refusal  to  accept  to  be  proved  by  protest,  115,  421. 
acceptance  of  for  smaller  sum  than  drawn  for,  115,  421. 
failure  to  accept  or  return  consequences  of,  115,  421. 
acceptance  for  honour  of,  115,  422. 
acceptor  for  honour,  duty  of,  115,  422, 426. 
how  they  may  be  made  payable,  115,  422. 
date  to  be  put  upon  by  drawee,  116,  423. 
protest  of  for  non-acceptance,  116,  429. 
endorsement,  property  in  passes  by,  423. 
maturing  on  public  holiday,  when  payable,  116,  423. 
negotiable  by  endorsement  even  after  maturity,  116,  423. 
indorsement  of,  particulars  to  be  given  in,  116,  423. 

„  ,,      in  blank,  effect  of,  116,  423. 

antedating  indorsement  on,  forgery,  117,  423. 
indorsement  by  *'  aval,"  117,  424. 
payment,  ordeAand  method  of,  117,  424. 
eftect  of  payment  of  before  maturity,  117,  424. 
opposition  to  payment  of  in  event  of  loss  of,  117,  424. 

„  „  conditions  of  right  of,  118, 424. 

payment  of  on  second  or  third,  etc.,  of  exchange,  118,  424. 
lost,  recovery  upon  by  owner  of,  118,  425. 
forgery,  where,  rights  of  holder  of,  1 1 9,  425. 
partial  payment  of,  protest  as  to  balance,  119,  425. 
interest  upon,  where  dishonoured,  from  date  of  protest,  120. 
actions  for  non-payment  of,  120,  427. 
after  what  period  rights  on,  barred,  120,  427,  432. 
protests  of,  how  and  by  whom  to  be  served,  121,  429. 

„         contents  of,  121,  429. 
holder  of,  rights  and  liabilities  of,  426. 
re-exchange  to  be  carried  out  by  returning  the  draft,  431. 

BILLS  OF  LADING, 

to  be  signed  by  captain  of  ship,  157,  473. 
contents  of,  159,  473. 
four  copies  must  be  signed,  159.  473. 
holder  of,  rights  of,  160,  474. 

BILLETS  A  ORDRE.    iSee  Promissory  Notes. 
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books  of  account 

to  be  kept  by  traderSf  101,  405. 

f,    initialled  by  Jadge  or  mayor,  when,  102,  405. 
of  traders,  when  evidence  of  transactions  recorded,  102,  405. 
„        ingpection  of,  103,  406. 

BOTTOMRY, 

to  captain  of  ship,  when  loan  may  be  made  on.  171.  48!K 

mnst  be  authorised  by  Commercial  Court  or  Consul,  171,  481). 

particulars  to  be  contained  in  authority  for,  171,  4SU. 

priorities  of  loans  on,  171,  489. 

bonds  transferable  by  indorsement,  171,  489. 

shipwreck,  in  event  of,  what  recoverable,  172,  490. 

how  affected  by  average  adjustment,  172,  490. 

actions  on,  when  barred,  173,  498. 

BROKER.    See  Commercial  Agent. 


CARRIAGE  OF  PASSENGERS  BY  SEA, 
tickets  relating  to,  not  transferable,  167,  485. 

„  „      .cost  of  food  generally  included  in,  167,  485. 

captain  not  liable  for  articles  kept  in  passenger's  posses.sion,  167,  485. 
passenger  bound  to  obey  captain  s  orders,  how  far,  167,  485. 
death  of  passenger,  captain  responsible  for  his  belongings  on  board, 

167,  486. 
captain  not  bound  to  wait  for  passenger,  167,  485. 
paissage  money  for,  how  and  when  payable,  168. 
passenger  liable  to  wait  whilst  repairs  executed,  168,  486. 

CARRIAGE,  CONTRACT  OF, 
how  proved,  109,  411, 

consignment  notes  or  way  bills  by,  411. 
contents  of  consignment  notes  or  way  bills,  410. 
liabilities  under  consignment  notes  or  way  bills,  4n. 

,,         „      barred  after  six  months  and  one  year  respectively.  412. 

CARRIER, 

liability  of — 

under  contract  of  carriage,  109,  411. 
for  acts  of  sub-contractors,  109,  411. 
when  released  from,  110,  411. 
claims  against,  how  and  when  to  be  made,  110,  412. 
remedies  against,  when  barred,  110,  412. 

CASSATION  (COUR  DE), 
advocates  practising  before,  8. 
jurisdiction  of,  4. 
constitution  of,  4. 
where  it  sits,  4. 
practitioners  before,  8. 
Ministdre  Public  (representation  before),  4. 

CESSIO  BONORUM  (CESSION), 

in  what  cases  may  be  taken  advantage  of,  376. 

application  for,  mnst  be  communicated  to  Mini.store  Public,  37(1. 

release  from  prison  following  upon,  377. 

foreigners  and  others  not  entitled  to  benefit  of,  377. 
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CHARTER  PARTY, 

what  parts  of  ship  included  under,  162,  478. 

Srice  paid  called  **  uoUb"  or  freight,  162,  478. 
uties  of  owner  and  charterer  under,  162,  478. 
actions  nnder,  when  barred,  173,  498. 

CHEQUES 

exempt  from  stamp  duty,  433. 

must  be  presented  within  three  or  six  days  of  date,  123,  434. 
if  no  place  of  drawing  stated,  taken  to  be  drawn  where  payable,  123,. 

434. 
effect  of  not  presenting  where  provision  no  longer  available,  128,  434« 
consequences  of  not  dating  or  falsely  dating,  123, 434. 

COLLISION  AT  SEA, 

where  accidental,  etc.,  give  no  cause  of  action,  172,  497. 
arising  from  negligence  : — 

ship  in  fault  liable.  172,  497. 

of  both,  how  damage  apportioned,  172,  498. 

COMMANDITE  (SOCIETE  EN), 

is  a  sleeping  partnership  with  **  commandite  "  and  **  commanditaires," 
liabilities  of  partners  in,  437.  437. 

firm  name,  what  may  be  included  in,  437. 

CO^tMERCANT.    Sec  Trader. 

COMMERCIAL  AGENT  (AGENT  DE  CHANGE), 
who  is,  according  to  Code,  104,  407. 
books  and  records  to  be  kept  by,  104,  407. 
duties  of,  104,  407. 
liabilities'  of,  105,  407. 

COMMERCIAL  EXCHANGE. 

what  is,  according  to  Code,  104,  406. 
transactions  on,  lix  prices  current,  104,  406,  407. 

COMMERCIAL  LAW, 
definition  of,  95. 
history  of,  in  Belgium,  95 — 97. 
divisions  of,  in  Code,  98. 

COMMERCE, 

Tribunaux  de,  8,  24. 

Judges,  appointment  of,  3,  26. 

„       election  of,  3,  26. 

„       qualifications  of,  3,  26. 

„       Registrar  to,  3,  26,  27. 
writ  in  need  only  have  one  day  return,  24,  267. 

„      immediate  return  on  giving  security,  25,  267. 

„      which  Court  to  be  issued,  25,  267. 
exclusive  jurisdiction  of,  in  shipping  dispates,  25,  267. 
jurisdiction  of,  3,  555. 

conciliation  not  necessary  in  cases  before,  3,  213. 
judgments,  execution  of,  3,  270. 
avoue,  none  necessary  before,  24,  267. 
foreign  plaintiffs  need  not  give  security  for  costs  in,  268. 
representatives  of  deceased  trader  may  be  summoned  before,  268. 
forged  document,  allegation  of  to  stay  proceedings,  268. 
evidence  may  be  given  xiva  voce  before,  268. 
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CO^iMRRCE—eotUinued. 
Tribunaux  de — vontimied, 

accoant,  matters  of,  arising  before,  may  be  referred  to  arbitrators, 

268. 
default  judgments  of,  to  be  served  by  the  Courtis  bailiff,  269. 
re-hearing  (opposition)  notice  of  application  for,  to  be   given 

within  eight  days,  269. 
may  order  provisional  execution  in  spite  of  appeal,  270. 

COMMERCIAL  COURT.    See  Commbecb,  Tribunaux  de. 

COMMISSION  AGENT.    See  Agency. 

COMMUNITY  OF  GOODS, 

kinds  of  known  to  the  law,  53. 

power  of  husband  over  property  included  in,  54. 

„      wife  over  property  included  in,  54. 
wife's  real  property — 

cannot  be  dealt  with  by  husband  without  her  consent,  54. 
validity  of  leases  of  made  by  husband,  54. 
dissolution  of,  by  death,  divorce,  separation,  etc.,  55. 

„  may  be  annulled  by  consent,  55. 

what  may  be  included  in,  56. 
absence  of,  effect  on  rights  of  wife,  56. 
renunciation  of  wife's  right  to,  how  made,  61. 
procedure  on,  90. 

COMPANIES, 

what  are,  and  how  they  are  regulated,  484. 
live  different  kinds  of,  124,  435. 
how  constituted,  125,  435,  439. 
advertisement  of,  what  to  contain,  125,  435. 
Articles  of  Association  of, 

contents  of,  125,  439. 

registration  of,  126,  436. 

alterations  in  to  be  registered,  127. 
penal  liabilities  in  connection  with,  457 — 459. 
winding  up  of,  141,  448,  454 — 456. 
liquidators'  appointment  of,  141,  454. 
foreign,  carrying  on  business  in  Belgium,  142,  457. 

COMPOSITION, 

where  the  same  is  allowed,  184.  524,  525 
business  may  be  carried  on  during.  184. 
agreement  for,  when  to  be  considered,  188,  523. 
meeting  to  consider  to  be  fixed  by  Juge  Commissalre,  188,  523. 
majority  in  numbers,  and  three-fourths  in  value  necessary  to  cany, 

188,  524. 
minutes  relating  to  agreement  of,  must  be  signed  at  meeting,  188,  525. 
fraudulent  insolvent  cannot  take  benefit  of,  189,  530. 
agreement  of,  must  be  ratified  (homologue)  by  the  Coart,  189,  525. 
opposition,  creditor's  right  of,  to,  189,  530. 
advertisement  of  granting,  530. 
appeals  from  order  ratifying,  531. 

debtor  may  re-enter  into  possession  of  his  estate  after,  189,  526. 
avoidance  and  cancellation  of,  190,  533,  534. 
effect  of,  190,  535. 
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COMPOSITION— c(/7i^*/«i<frf. 

for  parpose  of  avoiding  insolvency,  202,  527. 

,.  ,,        application  to  Commercial  Court  as  to,  202, 527. 

resalt  of  agreement  for  avoiding,  and  appointment  of   Juge  Com- 

missaire,  202,  528. 
ratification  of  (homologation)  by  Court  neces<)ary,  202,  527. 
debtor  on  return  to  prosperity  bound  to  pay  debts  in  full,  203,  532. 
annulment  of,  for  fraud  or  other  offences,  203,  204,  533. 
penalties  the  same  as  in  cases  of  simple  bietnkruptcy,  533. 
appeals  to  Court  of  Appeal  in  cases  of,  531. 

CONCILIATION  MEETING, 

no  action  to  be  entertained  until  this  held,  3,  12,  213. 

except  in  specified  cases.  3,  213. 
before  whom  to  take  place,  214. 
return  to  summons  to  be  three  days  after  issue,  214. 
parties  to  appear  on  in  person  unless  prevented.  214. 
summons  for,  prevents  period  of  prescription  from  running,  214. 

CONSEJL  I)E  FAMILLE, 

provisions  of  the  Code  with  regard  to,  69,  70. 

CONSIGNMENT  NOTE  (LETTRE  DE  VOITURE), 
particulars  to  be  contained  in,  109,  410. 
must  be  signed  by  consignor  or  agent,  109,  410. 
liabilities  of  consignor  under,  411. 
rights  under,  barred  after  six  months  and  one  year  respectively,  412. 

COPIES  OF  DOCUMENTS, 
how  obtained,  51,  368. 
amendments  thereof,  51. 
Kegistrars  bound  to  furnish,  when,  52. 

CO-OPERATIVE  SOCIETIES  (SOCIETES  CO-OPERATIVES), 
nature  and  constitution  of,  138,  450,  451. 
must  consist  of  seven  shareholders  or  members,  138,  450. 
Articles  of  Association  of,  contents  of,  139,  451. 
duration  of,  not  to  exceed  thirty  years,  139,  451. 
general  provisions  governing,  139,  140,  451 — 453. 

COSTS  OF  ACTION, 

what  allowed  against  losing  party,  18. 
security  for, 

against  foreigner,  19. 

none  in  Commercial  Courts,  19. 

fixed  by  Court,  19. 
party  unsuccessful  to  be  condemned  in,  227. 

solicitors,  bailiffs,  curators,  etc.,  may  be  ordered  to  pay  personally,  227. 
discontinuance,  effect  of  on,  265. 
summary  matters  in,  to  be  fixed  by  judgment,  285. 

COURTS, 

justice  of  peace,  of,  1,  2, 

First  Instance,  of,  2,  3. 

Cassation,  of,  4,  6. 

Commercial  (Tribunal  de  Commerce),  3. 

jurisdiction  of  different,  1—6.  ' 
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CO  URTS—rontinued. 
Appeal,  of, 

constittttion  of,  4. 

number  of,  3. 

jurisdiction  of,  4,  6. 
parties  may  appear  in  person  or  by  arones  before,  220. 
proceedings  biefore,  to  be  in  public  except  in  certain  cases,  221. 
regulation  of  business  before,  221. 
contempt  of,  panishment  of,  222. 

CREDITORS 

in  inftolvency  proceedings, 
classes  of,  192,  537,  538. 
rights  and  dnties  of,  192, 193,  538. 
secured,  rights  of,  193,  538,  539. 
wife  or  husband,  rights  of,  194,  195,  540,  541. 
where  debtor  bailee  of  goods  or  securities,  195,  544. 
right  of  stoppage  in  transitu,  196,  544. 
making  fraudulent  claims  in,  198,  546. 

CREW 

engaged  by  Captain,  157,  469. 

terms  of  service  of,  proved  by  muster  roll^  160,  474. 

right  of,  to  wages  in  different  events,  160,  474 — 477. 

CURATORS  OR  TRUSTEES, 

in  insolvency  proceedings,  appointment  of,  182,  183,  511. 

power  to  open  debtor's  correspondence,  184,  516. 

may  recover  debtor's  estate  in  their  own  names,  184,  516. 

must  pay  money  received  into  Caisse  des  Consignations,  184,  516. 

to  verify  debtor's  statement  of  affairs  or  prepare  one,  185,  517. 

„  prepare  inventory  of  debtor's  estate,  185,  518. 

power  to  compromise  suits  and  claims,  where,  185,  519. 
must  send  statement  to  Juge  Commissaire  within  tifteen  days,  185,  519. 
duty  of,  in  cases  of  contested  debts,  187,  522. 
may  be  forced  to  realise  debtor's,  estate,  where,  191,  536. 
rendering  of  accounts  by,  191,  536. 

may  compel  performance  of  beneficial  contracts  on  paying  price,  196, 
vacant  successions,  appointment  to,  392.  544. 

„  „  in  dnties  of,  392. 


D. 

DAMAGES, 

how  to  be  assessed  where  judgment  silent  as  to  amount  of,  2S2. 
offers  to  satisfy,  to  be  made  by  defendant,  283. 

DEBENTURES, 

issue  of,  by  Societe  Anonyme,  447. 

DEBENTURE  HOLDERS, 

right  to  inspect  company's  documents,  136,  448. 

DEBTS,  PROOF  OF. 

in  insolvency  proceedings,  186,  519,  529. 

creditors  must  lodge,  in  time  fixed  by  receiving  order,  186,  520,  529. 

contents,  signature  and  filing  of,  186,  520,  529. 

register  of,  to  be  kept  at  Commercial  Court,  186,  520. 
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DEBTS,  PROOF  OY—eontinued, 

foreigners,  procedare  to  be  adopted  by,  186,  520. 
contested,  proceedings  in  regard  to,  187,  521,  522,  530 

,,         duties  of  curators  in  regard  to,  187,  521. 
meeting  for  consideration  of,  187,  521,  529. 

DEBT,  IMPRISONMENT  FOR, 

notice  to  be  given  before  warrant  to  issue,  S55. 

when  not  allowed,  355. 

privilege  from,  355. 

safe  conduct  in  canes  where  party  liable  to,  355. 

resistance  to  warrant.  356. 

creditors  to  deposit  security  for  debtor^s  maintenance,  356. 

who  may  be  imprisoned,  356,  857. 

formalities  on,  357. 

discharge  from,  how  obtained,  357. 

DEFENCE, 

conditions  of,  15,  219. 

must  be  delivered  within  fifteen  days,  15,  219. 

reply  to,  15,  219. 

DEMURRAGE, 

payable  where  delay  attributable  to  consignor,  164,  480. 

DEPOSIT 

of  money  or  articles  claimed  dealt  with  by  Civil  Code,  360  361. 

DEPOSITIONS, 

witnesses  to  sign,  248, 255. 

DILATORY  PLEAS, 

persons  entitled  to  put  in,  233. 
how  to  be  brought  forward,  235. 

DIRECTORS.     See  SOCIETEB  Anonymks. 

DISCHARGE 

from  bankruptcy.    See  Rbhabilitatiok. 

DISCONTINUANCE, 
how  effected,  265. 
effect  of,  on  costs,  etc.,  265. 

DISTRAINT.    See  Landlord  and  Tenant. 

DISTRIBUTION, 

proceeds  of  sale  of,  341 — 354. 

DIVORCE, 

husband's  right  to  claim,  in  what  cases,  61. 

wife's  right  to  claim,  in  what  cases,  61. 

both  parties*  right  to  claim,  in  what  cases,  61. 

may  be  granted  by  mutual  consent,  when,  61,  65,  66. 

in  what  Court  application  for,  to  be  made,  61. 

contents  of  petition  for,  61. 

must  be  applied  for  personally,  except  in  case  of  illness,  62. 

procedure  m  petitions  for,  62,  373. 

appeal  from  decree  of,  65. 

decree  absolute  to  be  registered  by  petitioner  within  two  months,  65. 

result  of  decree  absolute,  68. 
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DIVORCE— co7Uimted. 

re-marriage  after,  within  what  period  not  allowed,  68. 
alimony,  allowance  of  after,  69. 

amonnt  of,  69. 
rights  of  children  after,  69. 
Frocareur  du  Roi  to  be  heard  on  petitions  for,  63. 
witnesses  heard  in  Court  on  petitions  for,  63. 
records  must  be  corrected  after  decree  for,  64. 
decree  absolute  twelve  months  after  decree  n?^',  64. 

DOCUMENTS, 

inspection  of,  19,  223. 

admissibility  in  evidence  of,  19,  236. 

notice  to  produce  may  be  given,  19,  222. 

failure  to  produce  for  inspection,  223. 

within  what  time  to  be  inspected  at  Registry,  223. 

allowance  for,  on  taxation,  224. 

proof  of,  production  of,  224. 

conclnsions  of  Frocureur  Royal  in  regard  to,  225. 

production  of,  how  obtained,'  235. 

„  at  solicitor's  office  or  the  Registry,  235. 

return  of,  by  solicitor  after  production,  235. 
proof  of,  by  three  days'  notice  to  admit,  236. 
denial  of  authenticity  of,  236. 

proof  of,  by  experts,  where  and  how,  236,  238,  239,  243. 
comparison  by,  236, 237. 

where  in  possession  of  third  person,  237. 
alleged  to  be  forgeries — 

remedies  in  respect  of,  239. 

procedure  in  regard  to,  239,  240. 

deposit  of,  at  Registry,  241. 
copies  of — 

how  obtained,  368. 

in  case  of  dispute,  matter  to  be  referred,  369. 

procedure  to  obtain,  369. 

checking,  369. 
originals  of,  corrections  and  alterations  to  be  made  under  order,  370. 

DOWRY  SYSTEM  (REGIME  DOTAL), 

result  on  wife's  property  where  parties  marry  nnder,  57. 

administration  of  wife's  real  property  under,  58. 

cases  in  which  real  property  included  in,  may  be  alienated,  58,  59. 


E. 


ENDORSEMENT, 

bills  of  exchange  of,  423. 


EXCUSABILITE  (ETAT  I)')  MISFORTUNE, 

insolvent  debtor  of,  creditors  may  resolve  upon  at  final  meeting,  192, 
who  precluded  Irom  benefit  of,  537.  537. 

EXECUTION, 

real  property  (immovables)  taking  in,  34,  44,  309 — 341. 
no  judgment  necessiiry  where  duly  authenticated  title,  36, 
leave  of  Judge  to  levy,  when  necessary,  35, 
must  be  preceded  by  a  summons,  39,  290. 
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EXECUTION— ro»«*rti£frf. 

what  things  exempt  from,  39,  291,  292. 

sale  vnder,  when  and  where  to  take  place,  40,  295. 

of  maritime  and  river  craft  under,  40,  174,  295. 
silver  and  plate  under,  41,  295. 
growing  crops  ander,  41,  296,  297. 
annuities  payable,  against,  43,  297 — 306. 
distribution  of  proceeds  of,  43,  45,  307—309. 
writ?  of,  against  immovables  must  be  registered,  44. 

„  „  priorities  of,  44. 

costs  of,  how  and  by  whom  assessed  and  payable,  45. 
sales  under,  by  notary,  45. 

„  who  excluded  from  purchasing  at,  45. 

title  of  purchaser  at  sale  under.  45. 
notification  of  sale  under,  to  whom  to  be  given,  46,  310. 
imprisonment  an  a  means  of  enforcing  judgments,  46. 
immovables  against,  procedure  in,  309 — 341. 

„  ,,        writ  of,  to  be  registered,  311. 

offers  by  debtor  to  pay  or  give  security  on,  49. 
Bccurity  to  be  given,  before,  in  some  cases,  282. 
prevention  of,  by  violence  criminal  offence,  292. 
man  in  possession  in  cases  of,  293. 
ships,  sale  of,  under,  499 — 502. 

EXECUTION  OF  JUDGMENTS 

for  unliquidated  damages,  how  enforced,  32. 
foreign  courts  of,  32. 

„  „      where  treaty  and  where  none,  32. 

„  „      conditions  precedent  to  enforcing,  33. 

against  goods  removed  from  debtor's  premises,  363. 

EXPERTS 

to  assist  court  when  appointed,  17,  251. 

three  to  be  appointed  unless  parties  consent  to  less,  252. 

how  and  by  whom  to  be  appointed,  252. 

objections  to  report  of,  when  allowed,  253. 

.,      .,     appointment  of  new,  after,  253. 
in  default  may  be  fined,  253. 
report  of,  how  and  when  to  be  prepared,  253. 

„        where  insufficient  further  inquiry  may  be  directed,  254. 

„       judges  need  not  adopt,  254. 


F. 

EAMILY  COUNCIL.    See  CONSBIL  DE  Famille. 

FIRE  INSURANCE, 
contract  of — 

what  covered  by,  146,  464. 

loss  by  lightning  and  explosion,  146,  464. 

method  of  ascertaining  what  to  be  paid  under,  146,  147,  464» 

covering  loss  of  rent  rights  under,  147,  465. 

FORGERY, 

documents  put  in  evidence  alleged  to  be — 
procedure  on,  239 — 241. 
deposit  of,  at  registry.  241, 
minute  relating  to,  242. 
criminal  liability  for,  243. 
stay  of  action  where,  244. 
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^PORG'EBY—contlmfed. 

failure  to  prove  documents  to  be,  consequences  of,  245. 
M^  91  fine  payable  on,. 245. 

compromise  not  allowed  where  charge  of,  made,  245. 
communication  of  proceedings  for.  to  Minist^re  Public,  245. 
Commercial  Court,  before,  where  document  alleged  to  be,  268. 

FRAUDULENT  PREFERENCE 
in  insoWency,  void,  189,  609,  510. 
penal  consequences  of,  189,  646. 

"FREE  OF  AVERAGE," 

effect  of  clause  in  policy  of  marine  insurance,  151,  494. 

TREIGHT, 

how  ascertained,  162,  478,  480,  481. 

captain  not  entitled  to  detain  goods  for  payment  of,  163,  479. 

„        has  lien  on  goods  for  fifteen  days  after  discharge,  163,  479. 
none  payable  during  detention  by  force  majeure,  164,  480. 

„        „        where  vessel  proved  to  have  been  unseaworthy,  164,  482. 


G. 
•GAGE.    See  Pledge. 

•GARNISHEE  PROCEEDINGS  (SAISIES  ARRETS), 
under  authenticated  titles  without  judgment,  35,  287,  289. 
in  Belgium  more  exteasive  than  in  England,  35. 
procedure  under,  36,  287,  289. 
no  conciliation  meeting  necessary  before,  36,  288. 
in  cases  relating  to  real  property  (immovables),  37. 
things  not  subject  to,  87,  290. 
salaries  and  pensions,  how  far  subject  to,  38,  290. 
sale  under  order  absolute,  290. 


H. 

HOLIDAYS  (PUBLIC), 

what  dates  are,  in  Belgium,  116. 
bills  maturing  on,  when  payable,  116. 

HOTCHPOT, 

bringing  gifts  or  legacies  into,  on  acceptance  of  succession,  81. 
what  need  not  be  brought  into,  81. 

HUISSIER  (BAILIFF), 
appointment  of,  10. 
duties  and  powers  of,  10. 
remuneration  of,  10. 

HUSBAND  AND  WIFE, 

mutual  rights  of.  under  Civil  Code,  53. 
marriage  contracts  between, 

may  not  take  away  marital  control,  53. 

nor  alter  rights  of  their  children,  53. 
different  kinds  of,  53. 
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IMMOVEABLES, 

execation  against,  sales  under,  309 — 341. 

sale  of,  in  cases  of  saccession  where  infants  interested,  386. 

advertisement  of,  387. 
partition  of,  in  case  of  joint  interests,  387. 

IMPRISONMENT 

as  a  means  of  enforcing  execation,  46. 
when  arrest  may  be  made,  46. 
privilege  from  arrest  when  it  exists,  46. 
warder's  duty  when  prisoner  brought  in,  47. 
release  from,  where  for  debt,  47,  48. 

applications  for,  to  what  Court  to  be  made,  48. 

IMPRISONMENT  FOR  DEBT, 
notice  to  be  given  in  cases  of,  355. 
immunity  from,  355. 
resistance  to  warrant  of  arrest,  356. 
creditor  to  deposit  sum  for  debtor's  maintenance,  356. 
who  may  be  imprisoned,  356,  357. 
formalities  on,  357. 

discharge  from,  how  obtained,  357,  358. 
deposit  of  debt  after,  entitles  to  release,  358. 

INFANTS  (MINEURS), 

when  they  may  enter  into  trading  transactions,  99,  402. 

INHERITANCE  AND  SUCCESSIONS, 
law  with  regard  to  on  death,  71. 
orderof,  71,  72,  74. 

persons  incapable  of  sharing  in,  71,  72. 
irregular,  73. 

legitimate  and  natural  children,  rights  of,  73. 
claimants  to,  how  put  into  possession,  74. 
advertising  applications  to  be  put  into  possession  of,  74. 
acceptance — 

or  repndintion  of,  75. 

of,  with  benefit  of  inventory,  75,  76, 
result  of,  75,  79,  80. 
how  expressed,  75, 
renunciation  of,  effect  on  rights  of  creditors,  76. 

how  carried  out,  90,  392. 
time  for  making  inventory,  77. 

bringing  gifts,  etc.,  into  hotchpot  on  acceptance  of,  81. 
liability  of  persons  sharing  in,  for  deceased's  debts,  82. 
sale  of  real  and  personal  property  belonging  to,  88,  385,  386. 

where  minors  interested,  88,  386, 

method  of,  89. 

valuation  for  purposes  of,  89. 
procedure  in  cases  of,  82,  83. 
seals — 

affixing  to  estate,  82. 

who  may  demand,  83. 

will  to  be  searched  for,  84. 
property  not  belonging  to  estate,  how  to  be  disposed  of,  84. 
real  estate,  partition  of,  belonging  to,  90. 
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INHERITANCE  AND  SVCCESSIO^— continued. 
third  partj  procedare  in  caaefl  of,  276. 
vacant,  appointment  of  cnrator  to,  392,  393. 

INJUNCTIONS, 

Conrt  may  in  some  cases  order,  of  its  own  motion,  398. 

INQUIRIES 

for  obtaining  vivd  voce  eyidence  in  civil  cases,  246. 
judgment  oi^ering,  what  to  contain,  246. 
witnesses  at — 

how  to  be  Rommoned,  247. 

hearing  of,  at  their  own  residences,  247,  248. 

questions  to,  to  be  put  by  Juge  Commissaire,  248. 

depositions  of,  to  be  signed  by  witness  and  Registrar,  249. 
how  long  to  last,  249. 

declared  void  owing  to  default  of  solicitor  or  bailiff,  251. 
local,  when  may  be  ordered,  251. 

INSOLVENCY 

relates  to  traders  only,  179,  507. 

but  persons  who  have  ceased  to  trade  may  be  declared  in,  179,  507. 
deceased  trader's  estate  may  be  thrown  into,  179,  507. 
persons  whose  affairs  are  in  state  of,  to  file  statement,  179,  507. 
Commercial  Conrt  of  district  has  jurisdiction  in,  180,  507. 
soci^t^  en  nom  collectif,  of,  180,  508. 

„      anonyme,  of,  180,  508. 
balance  sheet  in,  what  information  to  contain,  180,  508. 
traders'  books  to  be  deposited  at  Registry,  in  case  of,  180,  508. 
debtor  to  file  statement  of  affairs  at  Registry,  180,  508. 
stoppage  of  payment,  date  of.  how  fixed,  180, 508. 
effect  of  declaration  of,  181,  509. 

„        on  debtors'  transactions,  181,  509,  510. 
receiving  order  in  (jugement  declaratif  de  la  failllte),  181,  508. 
„  „  effect  on  debt  accruing,  181,  510. 

„  „  „       previous  transactions,  181, 610. 

execution,  right  of,  suspended  by  declaration  of,  182,  511. 
appointment  of  curators  or  liquidators  in,  182,  511. 

„  Juge  Commissaire  in,  183,  512,  513. 

proofs  of  debt  in,  when  to  be  lodged,  183,  519. 

,,  by  mortgage  creditors,  529. 

court  may  order  debtor's  arrest  for  not  filing  statement,  etc.,  183,  514. 
receiving  order  to  be  advertised,  183,  515. 
composition  may  be  allowed  in  course  of,  184,  516. 
letters  addressed  to  insolvent  to  be  opened  by  curator,  184,  516. 
criminal  liability  of  debtor  arising  in,  196,  519. 
rehabilitation  (discharge)  of,  198,  548. 

,,  none  where  offences  committed  by  debtor,  199,  549. 

winding-up  of  the  proceedings,  535 — 537. 
creditors  of  sooi^t^  en  nom  collectif  may  ref  ase  composition  to  any 

one  or  more  partners,  536. 
when  fully  wound-up  meeting  of  creditors  to  be  called,  536. 
et£lt  d'excusabilit^  may  be  declared  by  creditors  at  final  meeting,  537. 
secured  creditors,  rights  of  in,  538 — 540. 
co-debtor,  liability  of  in,  538. 
salaries  and  wages,  how  they  rank  in,  539. 
stoppage  in  transitu^  right  of,  arises  in.  539, 543,  544. 
wife,  rights  of,  in  her  husband's,  540 — 542. 
assets,  distribution  of,  543. 
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INSOLVENCY— tft>»<i7l»^e<f. 

real  property,  sale  of,  belonging  to  estate,  procedure  in,  543. 
when  it  becomes  bankraptcy,  ordinary  or  fraudulent,  344 — 547. 
punishments  in  these  cases,  546,  547. 

restoration  of  property  belonging  to  estate  to  trustee  in,  547. 
administration  of  where  bankruptcy  declared,  548. 

INSOLVENT  DEBTOR, 

must  attend  Juge  Commissaire  and  curators  when  ordered,  183. 
^tat  d^excnsabilit^  (misfortune)  of,  192,  537. 
criminal  liability  of,  197,  546. 
disabilities  of,  199,  549. 

INSURANCE, 
contract  of — 

definition  of,  142,  459. 

what  may  be  the  subject  of,  143,  459,  460. 

suppression  of  material  facts  avoids,  143,  461. 

duty  of  assured  under,  144,  462. 

liability  of  assurer  under,  144,  462. 

rights  of  assurer  against  third  party,  145,  462. 

lien  of  assurer,  145,  462. 

must  be  in  writing,  145,  463. 

particulars  to  be  inserted  in,  145,  463. 

rights  of  assured  where  assurer  becomes  insolvent,  145,  463. 

„      assurer  where  assured  becomes  insolvent,  145,  463,  464. 
accident  caused  by  gross  negligence,  no  liability  for,  144,  461. 
assurer  has  right  to  re-insure  his  risk,  145,  463. 
growing  crops  of,  147,  465. 
action  under  policy  barred  after  three  years,  464. 
maritime,  contracts  of,  490 — 494. 

INTERLOCUTORY  APPLICATIONS, 
how  made,  256. 
when  to  be  made  and  dealt  with,  256. 

INTERLOCUTORY  JUDGMENTS, 
preparation  and  enforcement  of,  209. 
appeal  against,  209. 
execution  under,  209. 

INTERROGATORIES 

may  be  administered  to  parties  to  civil  actions,  254. 

written  application  necessary  for,  254. 

may  be  administered  at  witnesses'  residences,  254. 

failure  of  witness  to  attend  for  purpose  of,  255. 

dejKwitions  on  to  be  signed  by  witness,  255. 

to  persons  representing  public  body  or  corporation,  255. 

use  of  answers  to,  right  of,  255. 

INVALID  PROCEEDINGS, 

invalidity  must  be  cured  before  defence  put  in,  232. 

INVENTORY, 

accepting  succession  with,  benefit  of,  77,  90,  390 — 392. 
time  allowed  for,  77. 
eifect  of,  77. 
preparation  of,  procedure  on,  87,  90,  384. 
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INVENTORY— ^o?i^«w<'rf. 
contents  of,  87,  384. 
to  be  made  by  traders  yearly,  102,  405. 
of  company's  property  to  be  prepared  yearly,  135,  446. 
insolvency  in,  preparation  of  by  curators,  185,  515,  518. 

J. 
JETTISON 

of  goods,  captain  to  prepare  minute  relating  to,  166,  167,  484. 
how  far  they  contribute  to  average  adjustment,  484. 

JUDGES, 

adding,  as  parties  to  action  for  purpose  of  claiming  damages  against, 
leave  necessary  for.  31,  281.  31,  280! 

where  granted,  31,  281. 
disciplinary  measures  in  regard  to,  259. 
leave  to  summon  necessary,  259. 
transfer  from,  where  related  to  parties,  260. 

„  „       application  fails  hne  of  fifty  francs  imposed,  261. 

objections  to,  in  what  cases  allowed,  261,  262. 

knowing  of  objection  to  their  sitting  to  declare  same  to  colleagues, 
objection  to,  to  be  made  before  pleadings  opened,  262.  262. 

„        „   where  appointed  to  hold  injuries,  within  three  days,  263. 
objected  to,  must  make  answer  in  writing,  263. 
objection  to,  not  sustained,  objector  may  be  fined  100  francs,  264. 

JUDGMENTS, 

delivery  of,  generally  reserved,  18. 
must  be  in  public,  18. 
usually  in  writing,  18,  222. 
must  contain  reasons,  18. 
obtaining  copy  of,  18. 
execution  of,  18,  32,  230,  275,  276.- 

by  what  Court  authorised,  18,  275. 
service  of,  18,  229. 
by  default,  effect  of,  18,  207,  208. 

may  be  given  on  non-appearance  in  Commercial  Court,  26, 
setting  aside—  269. 

by  third  party  interested,  28,  276. 
for  fraud  or  excess  of  jurisdiction,  28,  280. 
misconduct  of  Judge,  28. 
tierce  opposition  by,  28,  276. 
by  requete  civile,  where,  29,  277. 

within  three  months,  29,  227. 
by  infante,  29,  278. 
to  what  Court  application  to  be  made,  29,  278. 
interlocutory,  209. 

third  parties,  when  it  affects,  18,  286. 
form  of,  32,  228. 

how  and  by  what  Court  executed,  32,  286,  287. 
of  English  Court,  enforcing  in  Belgium,  33,  286. 
execution  of,  security  before,  282. 

„  how  to  be  intituled,  286. 

foreign,  how  executed,  286. 
insulting  officer  in  execution  of,  287. 

to  be  given  by  votes  of  majority  of  the  Judges  and  forthwith,  225. 
requiring  oath  to  be  administered  must  set  out  e^Hdence,  225. 
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JU  DGUE^^TS—vantinued. 

stay  of  execution  on,  to  be  set  out  in  judgment  itself,  226. 
awarding  damages  must  state  how  they  are  to  be  liquidated,  226. 
provisional  execution  of,  may  be  ordered,  228. 
President  and  iiegistrar  to  sign  minutes  of,  228. 
.    notice  of  appeal  against,  how  given,  228. 

service  of,  on  opponent'n  solicitor  necessary,  229. 

default  in,  where  no  solicitor  nominated  or  appearing,  229. 

„      all  parties  failing  to  appear  bound  by,  229. 

,,      on  execution  not  to  be  levied  on,  till  eight  days  after  service, 
but  Judge  may  expedite,  230.  230. 

„      in,  service  of,  230. 

,,  opposition  to,  how  and  when  to  be  brought,  230. 

„  when  considered  to  be  enforced,  230. 

„  how  set  aside,  230,  231. 

„  notice  of  opposition  to,  to  set  out  grounds,  231. 

„  „  „  be  entered  at  Registry,  231. 

JUDICIAL  ORGANISATION, 
law  affecting,  1, 

division  of  country  for  purposes  of,  2,  3. 
judicial  districts,  2,  26. 
cantons,  2,  209. 

JUDICIAL  SEPARATION, 
grounds  of  petition  for,  67. 
procedure  on  petition  for,  67. 
advertisement  of  decree  of,  68. 
application  for — 

to  be  in  writing  to  Court  of  husband^s  domicil,  373. 

parties  to  atten«i  in  person  on,  373. 

President  to  try  to  reconcile  parties,  373. 
traders  of,  to  be  advertised,  405. 

JUGE  DE  PAIX.    See  JUSTICE  OF  thk  Peace. 

JURY,  TRIAL  BY, 

none  in  civil  cases,  18. 

JUSTICE  OF  THE  PEACE  (JUGE  DE  PAIX), 
appeal  from,  1. 
appointment  of,  1. 
jurisdiction  of,  1,  2,  207. 

civil,  in  what  ctises,  1,  2,  207. 

criminal,  1.  • 

judgment  in  default  by,  opposition  to,  within  three  days.  207. 

.,  „       time  for  opposition  may  be  fixed  by  justice,  208. 

objections  to — 

grounds  of,  211. 

how  taken,  211. 

answer  of  justice  to,  212. 
insulting  or  not  treating  with  respect,  206. 
execution  of  judgments  of,  207. 
appeals  from,  in  Prance  within  three  months,  207. 
judgments  of,  up  to  300  francs  may  be  enforced  forthwith,  207. 

minutes  of,  to  be  signed  by  Justice  and  Registrar,  207. 
summons  before,  contents  of,  205. 
before  what  Court  to  be  returnable,  205. 
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JUSTICE  OF  THE  PEACE  (JUGE  DE  FAJX')—c(mHHued. 
service  of  Bnmmons  to  be  hj  bailiff  to,  205. 
length  of  retam  to  summoDS  before,  206. 
hearing  before  and  appearance  of  parties,  206,  207. 


L. 

LANDLORD  AND  TENANT, 

distraint  may  be  levied  for  rents  and  farming  dnes,  361. 
on  goods  of  under-tenants,  361, 
to  be  levied  in  the  same  manner  as  execution,  361. 
sale  not  to  take  place  under  until  declared  valid,  362. 
on  goods  removed  from  premises  on  President's  order,  362. 
LETTERS 

of  insolvent  trader  to  be  opened  by  his  curator,  184, 516. 

LETTRES  DE  MER 

necessary  to  be  furnished  to  every  Belgian  ship,  177,  502. 
declaration  must  be  made  to  obtain,  177,  503. 
lasts  four  years  without  renewal,  when,  177,  503. 
must  be  signed  by  Captain,  1 77,  505. 

delivered  up  on  expiry,  177,  505. 

produced  and  vised  on  entering  or  leaving  Belgian  port,  1 78, 
Captain  liable  to  be  fined  for  not  having,  178,  505.  505. 

LIEN  (MARITIME),  168. 

LIFE  INSURANCE, 
policy  of — 

on  another's  life,  ri^ht  to  effect,  147,  465. 
inoperative  from  suicide,  where,  148,  465. 
where  death  result  of  legal  execution,  148,  465. 
assignment  of,  must  be  signed  by  all  parties,  148,  465. 

LIMITATION  OF  ACTIONS  (PRESCRIPTION), 
'*'""* — *■"  '^^  carriage  by  sea,  arising  out  of,  173,  498. 
r  of  goods,  in  respect  of.  173,  498. 
nds  on,  173,  498. 
Ties  and  wages  of  crew,  173,  499. 
a  cases  of,  464. 

.BILITY  COMPANIES.    See  SociETES  AnonYMES. 


St  keep,  157,  470. 
157,470. 
Df  jettisons  to  be  entered  in,  167. 


M. 
See  Agency. 

URANCE  (SEA  RISKS), 
•e  the  subject  of,  148,  149, 490. 
red  by  policy  of,  149,  491. 
f  bond,  moneys  void,  149,491. 

when  void,  149,  491,  492. 

covering  war  risks,  liability  under,  150, 492. 
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MARINE  INSURANCE  (SEA  mSKS^— continued. 
changes  of  roate  release  from  liability,  where,  150, 492. 
barratry  of  crew  creates  liability  under  policy  of,  150,  492. 
in  excess  of  yalue,  policy  only  avoided  in  case  of  fraud,  150, 493, 
Toid  if  the  risk  never  existed,  151,  494. 
^  free  of  average  *'  clause  in  policy,  effect  of,  151, 494. 
abandonment,  assored^s  right  of,  under  policy  of,  151, 494. 

when  may  be  exercised,  151, 494. 

must  be  entire  and  unconditional,  151,  494. 

assurer  may  call  upon  assured  to  exercise  right  of,  151, 

payment  of  policy  money  after,  152, 496.  495. 

notice  of,  must  be  given  within  six  months,  152, 495. 

unseaworthy  vessel,  of,  where  allowed,  153,  497. 
expenses  of  discharge,  warehousing,  loading,  etc.,  to  be  paid  by 
assurer,  153,  497. 

MARRIAGE  CONTRACTS, 
different  kinds  of,  53. 
how  far  restricted  by  law,  63. 
by  traders,  registration  of,  within  one  month,  100, 404. 

particulars  to  be  supplied,  101, 404. 

MARRIED  WOMAN, 
separate  estate  of,  59. 

See  Pabaphernalia. 
when  she  may  enter  into  trade  apart  from  her  husband,  100,  403. 
power  to  bind  husband  by  her  contracts,  100,  404. 
where  trader,  power  over  her  real  property,  100,  404. 
action  by — 

cannot  be  brought  without  leave,  371. 
for  separation  of  goods,  371. 
procedure  in,  372. 
creditors  rights  in,  372. 

MEETINGS, 

companies,  of,  134.  445. 

powers  of,  134,  445. 

notice  convening  to  give  agenda,  134, 445. 

how  summoned,  135,445. 

length  of  notice  summoning,  135  445. 
insolvencies  in — 

of  creditors,  judge  to  summon,  528. 

particulars  to  appear  in  minute  of  proceedings,  529. 

proofs  must  be  lodged  within  eighteen  days  of  meeting,  529. 

consideration  of  composition  proposals  at,  530, 531. 

MERCANTILE  MARINE, 

subjects  dealt  with  under  this  heading,  154. 

MESNE  PROFITS, 

person  ordered  to  restore,  to  render  account  of,  283. 

MINISTERE  PUBLIC,  5. 

communication  of  proceedings  to,  when  necessary,  220. 
meaning  of  phrase,  5. 
rights  of  intervention  by,  5. 

MINORS.    See  Infants. 
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MORTGAGE  OF  SHIP, 

mnst  be  in  writing  and  registered,  168,  169,  486. 

registration  of,  lasts  three  years,  169,  487. 

copies  of  entries  relating  to,  may  be  obtained,  169,  487,  488. 

entries  relating  to,  on  register  how  expunged,  169,  487. 

action  on,  when  barred,  174,  498. 

discharged  by  judicial  sale,  174, 499. 

MORTGAGES  AND  CHARGES, 
striking  out,  registered,  34,  286. 
creditors  on,  rights  of  proving  in  insoWency,  529. 

MUSTER  ROLL, 

of  ship  proves  terms  of  service  of  captain  and  crew,  160,  474. 


N. 

NAVIGATION  CERTIFICATES.     See  Lbttbbs  db  Mbr. 

«  NOLIS." 

what  it  is,  162,478. 

NOTARY, 

appointment,  11. 
functions,  10,  11. 
duties,  11. 
intervention,  11. 
definition,  11. 
remuneration,  11. 

0. 

OPPOSITION, 
notice  of — 

stays  execution,  where,  18,  231. 

proceeds  of  sale,  to  distribution  of,  307,  308. 


PARAPHERNALIA  OF  WIFE, 
what  is  included  in,  59. 
liability  of,  to  contribute  to  household  expenses,  59. 

PARTITION  AND  SALE 
of  joint  interests,  387. 

procedure  in  regard  to,  388—390. 

PARTNERSHIP   IN   A   TRADING   NAME   (S0CIE:TE  EN  NOM 
COLLECTIF), 
what  it  is,  127,  437. 
liability  of  partners  in,  joint  and  several,  127,  437. 

PATENTS, 

how  and  when  granted,  558,  562. 
last  for  twenty  years,  558. 

confer  exclusive  right  to  make  and  sell  invention  and  to  sue  for  in- 
fringement, 558. 
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PATENTS— f<»»//«M^rf. 

Court  may  decree  confiscatioD  of  infringing  article,  558. 
salts  relating  to,  are  to  be  treated  as  summary  and  argent,  559. 
patentee  abroad  may  take  out  patent  for  importation  into  Belginm, 

559. 
improvements  may  be  patented  by  original  inventor  or  another,  560. 
date  of,  to  be  fixeil  by  minate  of  proceedings  relating  to  depoef^it  of 

specification,  560. 
specification  in  duplicate  to  be  lodged  on  application  for.  560. 
certificate  of,  to  be  granted   by   Minister  of  Industry  and  Public 

Works,  560,  565  n. 
descriptions  of,  to  be  published  by  Government  monthly.  560,  564. 
transfers  of,  to  be  registered  and  stamped  10  francs,  560. 
mast  be  worked  in  Belgium  within  one  year  of  date,  561. 
when  liable  to  be  declared  void,  561. 

drawings,  etc.,  to  accomftany  specification  on  application  for,  562. 
receipt  for  first  doty  of  10  francs  must  accompany  application  for,  562. 
specification  must  be  in  French,  Flemish,  or  German,  563. 
description  to  be  pablished  three  mouths  after  grant,  564. 
applications  for  extension  must  be  made  two  months  before  expiry, 
a.ssignments  and  changes  of  ownership  to  be  registered,  565.  564. 

expired  specifications,  etc.,  deposited  at  Museum  of  Industry,  565. 

PLEDGE  (GAGE), 

contract  of,  what  rights  it  gives  rise  to,  105,  407,  408. 
proof  of  date  of,  to  be  made  by  creditor,  105,  4U8. 
creditor  entitled  to  interest  out  of  proceeds  of,  105,  408. 
sale  of  property  put  into,  105,  408. 

POSSESSION, 

action  for,  in  France  must  be  brought  within  a  year,  208. 
,,      ,,    must  not  be  joined  in  action  asserting  title,  208. 

PRESCRIPTION.    See  Limitation  of  Actions. 

PROCEDURE, 

Court  of  First  Instance  in,  12,  13,  213. 
writ  to  commence  (exploit  d'ajournment),  12,  13,  215. 
form  of,  13,  14,  215. 
service  of,  14,  216,  217. 
appearance  to,  15,  218. 
particulars  to  be  contained  in,  13 — 15,  215. 

PROHIBITION 

in  cases  of  idiocy  or  lunacy,  procedure  to  obtain,  375. 
judgments  decreeing  to  be  advertised,  376. 

PROMISSORY  NOTES  (BILLETS  A  ORDRE), 

provisions  with  regard  to,  similar  to  bills  of  exchange,  123,  433. 
must  be  dated  and  must  state  sum  payable,  name  of  drawer,  and  date 
of  payment,  433. 

PROOF  OF  DEBTS.    6Vtf  Debts,  Proof  of. 

PROTESTS  OF  BILLS  OF  EXCHANGE, 
contents  of,  121,  122,  429. 
how  and  by  whom  given,  121,  429. 
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PRUDHOMMES  (CONSEILS  DE), 

law  affecting  appointment  and  jurisdiction  of  Judges  in,  2. 


R. 

RAILWAYS, 

regulation  and  management  of.  111,  413. 

contracts  for  carriage  on,  how  to  be  made,  111,  413,  414. 

„       in  regard  to  luggage  carried  by,  111,  414. 

„  ,,  „         ticket  to  he  given  for,  111,  414. 

must  provide  place  for  storage  of  luggage,  112,  414. 
regulations  relating  to,  provisions  in,  112,  414,  415. 
sale  of  perishable  goods  carried  by,  112,  113,  416. 
company's  liability  for  accident  or  breach  of  contract,  113,  416,  419. 

„  „       power  to  restrict  by  contract,  113,  417. 

consignor  may  value  for  purpose  of  fixing  liability,  418. 

RECEIVING    ORDER    (JUGEMENT    DfiCLARATIF    DE    FAIL- 
LITE).    See  Insolvency. 

REFERENCES 

in  proceedings  for  execution  of  judgments  where  urgent,  358. 
minutes  of  order  relating  to,  to  be  de^josited  in  Registry,  359. 

REGIME  DOTAL.    See  DowEY  System. 

REGISTRARS, 

appointment  of,  duties  and  qualifications  of,  3,  5. 

REHABILITATION  (DLSCHARGE)  OF  INSOLVENT  DEBTOR, 
none  until  whole  of  debts  paid  with  interest  and  ex  pennies,  199,  548. 
application  for — 

to  be  made  to  Court  of  Appeal,  199,  548. 

may  be  subject  of  opposition  by  creditor  not  paid  in  full,  199,. 

549. 
cannot  be  made  by  person  found  guilty  of  offences,  199,  549. 

RELATIONS, 

obtaining  opinion  of,  procedure  in  regard  to,  375. 

REPUDIATION 

of  consent  allowed  unless  signed  by  party  or  special  proxy,  258. 
notice  of — 

to  be  given  in  Court  in  which  matter  proceeding,  258. 

how  adjudicated  upon,  268. 

time  for,  269. 
where  leave  refused,  259. 

REQUETE  CIVILE, 

procedure  by,  29,  277,  278. 

consequence  of  unsuccessful  proceeding  by,  30,  279. 

certiticate  of  three  barristers  necessary  for,  30, 279. 

where  allowed,  277. 

notice  of  return  to  be  within  three  months,  277. 

persons  resident  abroad  allowed  additional  time  for  proceeding  by,  278» 
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secmitT  lo  be  kidg«d  «*  a  ccodiriviQ  of  p!vc«ediag  br.  iTH, 

BESAI^  IX  CASE  OF  VOLrXTARY  AUKXATiOX, 
procedure  in  legmrd  to,  SuSS — 3^>. 


s. 

SAILOR. 

.  vagcs.  rigfits  with  r^i!«ni  to.  l^\  161.  -174 — 177. 
vbeie  death  octnus  on  Toiage,  161. 476. 
rights  of.  in  case  of  <hipTT«ck.  eic^  161, 47a. 

SALE, 

proceeds  of.  di^tribation  of.  541 — 354. 

SAISIES  ARRETS  (GARXl5>HEE  PRCX^EEDIXGS), 
ucder  authenticated  titlirs  withom  jadgment.  35.  2^7. 
procedure  under.  36,  2>7. 
no  conciliation  meeting  necessary  in,  36,  2SS. 
things  not  subject  to.  37,  2^^}. 

SEALS, 

afllxing  in  cases:  of  sncce^i^ion,  82 — So,  378. 

„  „        objections  to,  how  made,  3$1. 

removal  of — 

procedure  on,  85.  86.  382.  383. 

who  to  be  sommoned  to  attend  on,  87,  381. 

objections  to,  how  made,  3^2,  383. 

SECURITY, 

in  wbat  circumstances  court  may  order  to  be  given,  209. 
against  foreigners — 

security  for  costs  where,  232. 
no  order  made  where  they  make  deposit,  etc.,  232. 
time  within  which  to  be  required,  233. 
execution  of  judgment,  bet  ore,  282. 
taking  particulars  of,  when  lodged  at  Registry,  282. 
questions  as  to,  to  beadjadicated  npon  summarily,  282. 

SEPAKATIOX  OF  GOODS. 

wife  obtaining  order  for  must  still  conti-ibute  to  household,  55, 
legal  result  when  parties  marry  under  regime  of,  57. 
no  power  in  wife  to  sell  her  realty  where  regime  of,  57. 
application  for — 

order  for,  how  made,  59,  372. 

particalars  to  be  given  in,  GO.  372. 

procedure  in,  872. 

husband's  creditors  may  intervene  in.  372. 

judgment  on  to  be  read  in  open  Court,  372. 

SERVICE  OF  PROCEEDINGS, 

foreigner,  upon,  in  actions  relating  to  sales  of  ships,  175,  500. 
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SHIPS 

are  moveables  or  personal  property.  154,  466. 
transfer  of,  may  be  whole  or  part,  154,  466. 

„  mnst  be  in  writing  and  registered  at  Antwerp,  154,  466. 

mortgage  of,  must  be  in  writing  and  registered,  154,  155,  168,  466. 
proceeds  of  sale  of,  how  distributed,  155,  466. 
liability  of  owners  of,  156,  468,  469. 
right  ot  owners  of,  to  discharge  captain,  156,  460. 
captain  part  owner,  right  of  where  discharged,  157,  469. 
„      of,  responsibility  of,  157,  469. 
„  to  sign  bills  of  lading,  157,  473. 

„      must  provide  crew  in  agreement  with  owners,  157,  469,  470. 
„  „     keep  log  book,  157,  470. 

„  „     have  ship's  papers  on  board,  157,  470. 

„      power  of,  to  borrow  on  security  of  vessel,  158,  471. 
„      must  forward  particulars  to  owners,  158, 471. 
„      of,  bound  to  complete  voyage,  158,  471. 

„  abandoning,  bound  to  take  all  money,  etc.,  with  him,  159, 

„  must  have  his  log  book  inspected,  159,  472.  472. 

,.  „    file  report  of  voyage  at  Commercial  Court,  159,472. 

crew  of,  terms  of  service  of,  proved  by  muster  roll,  160,  474. 
shipwreck,  rights  of  captain  and  crew  where,  160,  161,  475 — 477. 
charter  party  of,  what  included  in,  162,  478. 
when  acti(ms  against  barred,  173,  498. 
service  of  proceedings  on  forced  sale  of,  175,  176,  500. 
mortgages  of — 

extent  of  what  they  cover,  168,  486. 

what  necessary  to  secure  registration,  169,  486,  487. 

office  copy  of,  entries  on  register  relating  to,  may  be  obtained  by 

public,  169,  488. 
entry  of,  on  register  protects  for  three  years,  169,  487. 
registered  debtor  against,  rights  of,  170,  487. 
purchaser  of  mortgaged,  duties  of,  170,  488. 
when  captain  may  borrow  on  bottomry,  171,  489. 
sale  of,  under  execution,  procedure  on,  175,  176,  498 — 502. 
ready  to  sail  cannot  be  sold  under  execution,  when,  176,  502. 
navigation  certificates  relating  to  Belgian,  177,502. 

„  „  must  be  produced  on  entering  port,  178,  505. 

„  „  „        vised,  178,  505. 

insurance  of,  490 — 494 . 

abandonment  in  cases  of,  494 — 497. 
sale  of,  under  execution,  formalities  to  be  observed  on,  499. 

„  „  bailitl's  duty  on,  499,  500. 

where  of  less  than  ten  tons  burden,  500,  501. 
crier  to  advertise  intended  sale,  500. 
opposition  to  sale,  notice  of,  to  be  filed  in  Registry,  501. 
craft  ready  to  sail  not  liable  to  seizure  under  execution,  502. 

SHIPPING. 

disputes  relating  to,  to  be  tried  in  Commercial  Court,  25,  267. 

SOCI^TES  ANONYMES  (LIMITED  LIABILITY  COMPANIES), 
capital  of,  divided  into  shares,  440. 
liability  of  shareholders  in,  129,  131,  438. 
name  to  be  used  of,  129,  439, 
conditions  for  the  formation  of,  129,  439. 
documents  necessary  in  formation  of,  129,  439. 
seven  i)ersons  necessary  to  form,  129,  439. 


[24] 

^Google 


Digitized  by  * 


Index. 

SOCIETES  ANONYMES  (LIMITED  LIABILITY  COMPANIES)— 

eojUinued. 
promoters,  who  are  taken  to  be,  129,  439. 

liability  of,  130,  439. 
goarantee,  formation  of,  by,  129.  439. 
capital,  division  of,  into  shares,  130.  440. 
share  register  to  be  kept  by,  130,  441. 
„  „       contents  of,  130,  441. 

„    certificates  to  be  given  to  shareholders,  130.  441. 
„  „  „     signed  by  two  directors,  131.  441. 

„  „  contents  of,  131, 441. 

share  certiticates  in,  transfer  of,  131,  441. 
balance  sheets,  publication  of,  131,  446. 
capital,  state  of,  to  be  published,  131,  447. 
management  of,  132,  442,  444. 

directors,  number  and  qualifications  of,  132,  442,  443. 
directors  of — 

deposit  by,  of  their  qualification,  132,  443. 
may  not  be  appointed  for  more  than  six  years,  132,  442. 
remuneration  of,  133,  442. 
avoidance  of  appointment  of,  133,  443. 
liabilities  of,  for  misfeasance,  133,  443. 
commissaires  (trustees),  appointment  of,  133,  444. 

„  „  number  and  remuneration  of,  133, 444. 

„  powers  and  duties  of,  134,  444. 

general  meetings  of,  134,  445. 
,,    powers  of,- 134,  135,  445. 
„    how  constituted,  135,  445. 
,,       „    summoned,  135,  445. 
general  meetings  to  be  held  once  each  year,  135,  445. 
notice  convening  meeting  to  be  given  and  advertised,  135,  445. 
minutes  of  meetings  to  be  signed  by  shareholders,  136,  446. 
shareholders'  right  to  vote  at  meetings,  135,  446. 
inventories  and  balance  sheets  to  l)e  prepared  by,  135,  446. 
balance  sheet  of,  to  provide  for  20  per  cent,  reserve  fund,  136,  446. 

„  and  accounts  to  be  sent  to  shareholders,  136,  446. 

documents  emanating  from,  to  bear  words  "sociote  anonyme,"  136, 447. 
debentures,  issue  of,  by,  447. 

„  total  not  to  exceed  societcs  capital,  447. 

„  how  to  be  dealt  with  in  winding  up,  447. 

„  holders  of,  have  right  to  inspect  documents  deposited,  448. 

length  of  term  and  winding  up  of,  448,  454,  455. 
insolvency  of,  508. 

SOCI^T^  EN  COMMANDITE  PAR  ACTIONS, 
definition  of,  in  Code,  137,  448. 
societe  anonyme  rules  generally  apply  to,  137,  448. 

„  „      modifications  of,  137,  449. 

management  and  control  of,  449. 
name  of,  to  be  preceded  or  followed  by  "commandite  par  actions,*' 449. 

SOCI^T^  EN  COMMANDITE  SIMPLE, 
nature  of,  127,  437. 

different  kinds  of  partners  in,  and  their  liability,  127,  437. 
name  must  not  contain  that  of  a  sleeping  partner,  127,  438. 
liabilities  of  commandites  and  commanditaires  in,  127,  128,  438. 

SOClfiTE  EN  NOM  COLLECTIF.   .5^^  Pabtnebship  IN  A  Tbadino 

Name. 
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STATUS, 

change  of,  not  to  delay  hearing  of  action,  256. 
„  effect  of,  on  action,  257. 

STAY  OF  PROCEEDINGS.    See  SuBSis. 

STOPPAGE  IN  TRANSITU, 

insolvencj  proceedings,  when  it  arises. in  connection  with,  5i3,  544. 

SUCCESSION.    See  Inheritance  and  Succession. 

SUMMARY  MATTERS, 
what  are,  23, 266. 
procedure  in,  22,  266. 
appeals  from  justices  and  in  divorce  undefended  actions  and  claims 

not  exceeding  1,000  francs,  etc.,  are,  23,  266. 
witnesses  in,  to  be  summoned  one  day  before  hearing,  266. 
provisions  as  to  ^'inquiries"  to  apply  in  certain  cases,  267. 
appeals  to  Court  of  Appeal  in,  273. 

SURETYSHIPS, 

rights  of  parties  under,  2B3,  234. 

procedure  in  regard  to,  234. 

judgments  in  respect  of,  how  enforced,  234. 

SURSIS  (STAY  OF  PROCEEDINGS) 

only  granted  where  insolvency  brought  about  by  misfortune,  200,  549. 

procedure  to  obtain,  200,  550. 

advertisement  of  application  for,  200,  550. 

meeting  in  regard  to  application  for,  200,  550. 

length  of  time  for  which,  may  be  granted,  201,  551. 

no  execution  against  debtor  may  l)e  levied  during,  201,  552. 

but  litigation  to  settle  dispute  may  continue,  201,  552. 
annulment  of  order  for,  201,  553. 
orders  for,  not  subject  to  appeal  by  creditors,  558. 

but  debtor  may  appeal  or  enter  opposition  to  order  setting  aside. 

553. 


TEMPORARY      PARTNERSHIPS     (ASSOCIATIONS      MOMEN- 
TAN^ES), 
description  of  temporary  partnership  in  Code,  454. 
„  sharing  partnerehip  in  Code,  454, 

TENANT, 

liability  for  distress  for  rent,  50,  361  • 

THIRD-PARTY  PROCEDURE, 

stranger  to  judgment  may  come  in  and  defend,  276. 
inheritance  or  succession  in  cases  of,  276. 
party  failing  in,  liable  to  pay  damages,  276. 
mtervention,  application  for  leave  to  be  made  in  writing,  256. 
„  not  to  delay  trial,  256. 
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TI:6rCE  opposition.    See  Thibd-Pabty  Pbooedube. 

TIME, 
;  writs  of  sammons  for,  from  what  date  it  runs,  398. 

I 
!  TITLE, 

action  afiserting  title  to  real  property  cannot  be  joined  with  claim  to 
possession,  208. 

TRADER  (COMMERCANT), 
definition  of,  in  Code,  98,  401. 
books  to  be  kept  by,  101,  405. 
correspondence  and  docameiits  of,  keeping,  102,  405. 
inventory  and  balance  sheet  to  be  made  up  by,  102,  405. 
matrimonial  contracts  of,  to  be  registered  in  Commercial  Coart  of 
husband's  domicil,.  404. 

TRADING  TRANSACTION  (ACTE  DE  COMMERCE), 
definition  of,  in  Code,  99,  401. 
infants,  when  they  may  enter  into,  99,  402. 
proof  and  evidence  of,  406. 

TRANSFER  OF  PROCEEDINGS 
for  default  of  jurisdiction,  232. 

where  matter  connected  with  pending  proceedings,  232. 
applications  for,  to  be  dealt  with  summarily,  232. 
from  Judge  related  to  parties,  260. 

TRIAL, 

where  may  be  conducted  in  writing,  222. 
deposit  and  inspection  of  documents  before,  223. 

TRUSTEE  IN  BANKRUPTCY.    See  CuBATOBS. 

u. 


USANCE, 

what  is,  in  case  of  bill  of  exchange,  116,  422. 


VACANT  SUCCESSION, 

when  a  deceased's  estate  become  a,  78,  91. 
division  of,  78,  79. 
appointment  of  curator  to  a,  91. 

VIEW  OF  LOCUS, 

by  experts  appointed  by  judge,  17,  211. 

appoiutmeut  of,  when,  17,  211. 
deposit  of,  expenses  on,  17,  251. 

VOYAGE 

of  ship,  where  abandoned,  rights  of  crew,  160,  474. 
prolonged,  rights  of  crew,  160,  476. 
abandonment  of,  right  of,  163,  474. 

etfect  of,  on  freight,  163,  479. 
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WILL, 

finding  on  seals  being  affixed,  procedure  on,  379,  380. 

WITNESSES, 

examination  of,  in  Court,  16, 17. 

„  by  Judge  out  of  Court,  16,  17,  210. 

cross-examination  of,  none  by  counsel,  17. 
party,  related  to,  not  allowed,  17,  248. 

in  boundary  and  watercourse  cases,  may  be  examined  qn  the  spot,  210. 
preparation  of  minutes  of  evidence  of,  210. 

„  none  necessary  in  summary  cases,  210. 

inquiries  at,  to  sign  their  depositions,  249,  255. 

„  questions  to,  to  be  put  by  Juge  Commissaire,  249. 

conduct  money,  payment  of,  to,  249. 
five  may  be  allowed  on  taxation,  249. 
objection  to,  to  be  made  in  writing,  249. 

„  how  dealt  with.  250. 

summary  matters  in,  entitled  to  one  day's  notice,  266. 

WRIT  OF  SUMMONS, 
form  of,  13. 
issue  of,  215. 

particulars  to  appear  in.  12,  215. 
service  of,  14,  216. 

foreigners  on,  14,  218. 
return  of,  218. 
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